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WALLACE  V.  JOHN  SILSBY  AND  HENRY  MAETIN. 

A  grantee  is  chargeable  with  knowledge  of  the  title  of  his  grantor  as. 
it  exists  in  unbroken  sequence  on  the  records  in  the  clerk's  office. 
Where  the  registry  showed  that  all  the  ores  on  the  tract  conveyed 
had  been  previously  conveyed  away  by  the  grantor  of  the  plaintiff, 
and  it  was  shown  in  the  pleadings  that  before  the  plaintiff  took  hi* 
title,  such  prior  grantee  had  reconveyed  all  such  ores  back  again  ta 
the  plaintiff's  grantor,  who,  at  the  same  time,  had  conveyed  back  to. 
such  grantee  the  zinc  ores  which  were  the  subject  of  the  controversy,^ 
and  that  both  such  conveyance  and  reconveyance  were  unknown  to 
the  plaintiff  when  he  took  his  title— held,  that  the  plaintiff  could  not 
repudiate  part  of  such  transaction,  leaving  the  conveyance  to  his. 
grantor  stand,  and  avoiding  the  reconveyance. 

Such  conveyance  and  reconveyance  are  one  transaction,  and  cannot  be 
separated  into  parts,  and  the  instantaneous  seizin  vested  by  the  con- 
veyance and  divested  by  the  reconveyance  could  not  enure  to  the 
benefit  of  the  plaintiff. 


Trespass  quare  dausum  /regit,  &c.,  and  there  digging  and 
carrying  away  certain  zinc  ore,  &c. 
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There  were  certain  special  pleas  which,  as  a  justification, 
-attempted  to  show,  by  the  statement  of  certain  facts,  that  the 
•ore  in  question  was  the  property  of  "  The  New  Jersey  Zinc 
«,nd  Copper  Mining  and  Manufacturing  Company,"  and 
which  company  had  the  right  to  enter  upon  the  locus  in  quo, 
and  to  take  said  ore  therefrom.  There  was  no  connection 
shown  between  this  company  and  the  defendants.  The  facts 
(pleaded  to  make  out  this  title,  and  to  show  the  real  situation 
'Of  the  parties,  are  as  follows,  viz.:  that  the  plaintiff,  Wallace, 
derived  his  title  to  the  premises  in  fee  in  the  year  1856,  from 
one  Samuel  Fowler,  who,  on  the  10th  of  September,  1817, 
had  conveyed  in  fee  to  the  said  "  The  New  Jersey  Zinc  and 
Copper  Mining  and  Manufacturing  Company  "  "  all  the  zinc, 
copper,  lead,  gold  and  silver  ores,  and  such  ores  of  iron  as 
might  be  commingled  or  connected  with  the  zinc  or  coj)per 
located  in  or  upon  or  under  the  said  close,"  giving  the  right 
to  enter  and  mine,  &c.  This  deed  was  recorded  on  the  29th 
of  December,  1847.  In  1847,  Samuel  Fowler  conveyed  in 
fee  the  premises,  without  reserving  the  ore,  to  John  Fowler, 
;and  who,  in  like  manner,  in  1849,  reconveyed  them  to  the 
■said  Samuel.  These  deeds  were  recorded,  the  first  in  1849, 
;the  second  in  1850.  On  the  6th  of  June,  1853,  the  zinc 
company  reconveyed  to  said  Samuel  Fowler  all  the  estate  in 
the  ores  which  it  had  derived  from  him  under  his  deed  of  the 
10th  of  September,  1847,  and  on  the  same  day,  by  a  deed  of 
the  same  date,  Samuel  Fowler  reconveyed  to  the  company. 
The  plea  alleges  that  these  two  last  deeds  were  for  the  pur- 
pose of  correcting  a  mistake  in  the  original  deed,  which  was 
intended  to  convey  only  the  zinc  ore,  but  which,  from  inad- 
vertence, had  embraced  certain  other  ores. 

Argued  at  November  Term,  1879,  before  Beasley,  Chief 
Justice,  and  Justices  Dalrimple,  Van  Syckel  and  Dixois". 

For  the  plaintiff,  JoJm  Linn. 

For  the  defendants,  Robert  Gilchrist. 
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The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  Tiiis  suit  is  for  breaking  and 
■entering  the  j^laintiff's  close,  and  for  digging  up  and  taking 
therefrom  certain  zinc  ore.  The  pleas  demurred  to  are  at- 
tempts to  justify  this  act.  In  form  they  are  special  traverses, 
and,  consequently,  in  testing  their  sufficiency,  we  look  at  the 
facts  stated  in  the  inducements.  That  the  substance  of  the 
inducement  is  the  proper  standard  wiierewith  to  measure  the 
legal  effect  of  the  defence  thus  interposed,  is  a  subject  dis- 
cussed in  the  brief  of  the  counsel  of  the  plaintiff,  but  as  I 
consider  the  doctrine  unquestionable,  it  is  assumed  by  me  as 
a  premise. 

The  defence  thus  presented  is  that  tlie  ore  in  question  was 
not  the  property  of  the  plaintiff,  but  belonged  to  a  certain 
corporation,  formerly  known  as  "  The  New  Jersey  Zinc  and 
Copper  Mining  and  Manufacturing  Comijany."  It  is  stated 
that  the  plaintiff  took  his  title,  in  the  year  1856,  from  one 
Samuel  Fowler,  who,  on  the  10th  of  September,  1847,  had 
conveyed  in  fee  to  the  company  just  mentioned  "all  the  zinc 
and  copper,  lead,  gold  and  silver  ores,  and  such  ores  of  iron 
as  might  be  commingled  or  connected  with  the  zinc  or  copper 
located  in  or  upon  or  under  the  said  close,"  together  with  the 
right  to  mine  and  take  away  such  ores,  &c.  This  deed  was 
recorded.  It  further  appears  that  afterwards,  in  the  year 
18-17,  Samuel  Fowler  conveyed,  without  reservation,  the  en- 
tire premises  to  one  John  Fowler;  but  such  deed  is  imma- 
terial in  this  inquiry,  as  the  latter  reconveyed  the  same  to 
him,  in  the  year  1849. 

Therefore,  it  will  be  noted  that  if  the  statements  in  the 
plea  had  stopped  at  this  point,  an  indisputable  title  to  these 
ores  had  been  shown  to  reside  in  this  corporation.  Samuel 
Fowler  was  the  grantor  of  the  plaintiff,  in  the  year  1856,  and 
the  registry  in  the  county  clerk's  office  manifested  that,  about 
nine  years  before,  such  grantor  had  conveyed  away  to  "  The 
New  Jersey  Zinc  and  Copper  Mining  and  Manufacturing 
Company,"  in  fee,  the  ores  which  are  in  dispute.  This  prior 
deed  was  duly  recorded  at  the  time  of  the  second  conveyance, 
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and  as  it  stood  in  the  direct  line  of  the  title  through  which 
the  plaintiff  claimed,  he  is  chargeable  with  full  knowledge  of 
its  existence.  I  find  in  the  brief  of  the  counsel  of  the  de- 
fendants quite  an  elaborate  discussion  of  the  proposition  that, 
from  this  state  of  the  record,  a  knowledge  of  this  prior  con- 
veyance is  imputable  to  the  plaintiff;  but  it  seems  to  me  that 
it  is  entirely  unnecessary  to  vindicate  the  point,  either  by  argu- 
ment or  authority.  On  any  other  hypothesis,  the  registration 
of  conveyances  would  be  an  idle  form.  That  the  title  of  the 
grantor,  as  it  appears  in  regular  sequence  and  unbroken  con- 
tinuity on  the  record,  is  a  fact  within  the  consciousness  of  the 
grantee  at  the  time  that  he  accepts  his  conveyance,  is  a  con- 
clusion juris  et  cJe  jure.  This  is  a  doctrine  which  I  do  not 
think  has  ever  been  brought  into  doubt  in  this  state,  and,  in 
this  case,  it  is  not,  in  any  respect,  gainsaid  by  the  counsel  of 
the  plaintiff.  He  makes  his  contest  upon  the  ground  which 
I  shall  now  proceed  to  explain. 

Besides  the  conveyances  already  mentioned,  there  are  two 
other  deeds  stated  in  the  plea.  I  have  said  that  the 
plaintiff  acquired  his  title,  in  the  year  1856,  from  Samuel 
Fowler.  Just  prior  to  this,  "  The  New  Jersey  Zinc  and  Cop- 
per Mining  and  Manufacturing  Company,"  on  the  6th  of 
June,  1853,  conveyed  to  this  Samuel  Fowler,  in  fee,  all  the 
ores  which  he  had  granted  to  said  corporation,  by  his  deed,, 
in  1847 ;  and  on  the  same  day,  by  his  deed,  he  reconveyed  all 
the  zinc  ore  now  in  question  to  the  company.  This  convey- 
ance and  this  reconveyance  were  not  recorded  at  the  time  the 
plaintiff  got  title,  and  the  plea  avers  that  he  had  no  notice  of 
the  transaction.  The  object  of  such  a  course  of  conveyancing 
is  fully  explained  in  the  plea,  from  which  it  appears  that 
Samuel  Fowler  claimed  that,  by  his  original  deed,  executed,  as 
above  stated,  in  the  year  1847,  he  had,  by  inadvertence,  con- 
veyed to  the  zinc  company  other  ores  than  the  zinc  ores,  and 
to  correct  that  error,  this  transfer  and  retransfer  were  resorted 
to.  Receiving  these  instruments  according  to  their  intrinsic 
force,  they  are  beneficial  to  the  plaintiff,  for  their  admitted 
operation  is  to  incorporate  with  the  land  purchased  by  him 
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certain  ores  which  he  then  supposed  his  grantor  did  not  own. 
But,  not  satisfied  with  this  unexpected  accretion,  he  further 
claims  the  zinc  ores  in  question,  and  it  is  this  claim  that  has 
brought  on  this  controversy. 

The  point  made  is  a  technical  one,  for  the  contention  on 
the  part  of  the  plaintiff  is  that  he  can  exact  the  benefit  of  the 
conveyance  of  all  the  ores  by  the  zinc  company  to  his 
grantor,  Samuel  Fowler,  and  also  repudiate  the  reconveyance 
of  the  zinc  ores  by  the  latter  to  the  former,  for  the  reason 
that  such  reconveyance  was  not  on  record  when  he  acquired 
his  own  title.  Inasmuch  as  neither  of  these  last- mentioned 
conveyances  was  then  recorded,  and  the  demurrer  admits  the 
entire  ignorance  of  the  plaintiff  with  respect  to  either  of  them, 
and  as  the  deed  to  the  zinc  company,  in  1847,  was  then 
recorded,  showing  that  the  corporation  was  the  owner  of  all 
the  ores,  it  is  obvious  that  the  designation  of  this  position  as 
a  technical  one  is  entirely  justified  ;  nevertheless,  the  plaintiff 
is  entitled  to  stand  securely  upon  it,  if  he  can  establish  his 
position  as  a  legal  one.  The  question  is,  how  has  he  suc- 
ceeded in  this  respect?  • 

Upon  reflection,  it  seems  to  me  that,  in  this  endeavor,  he 
has  plainly  failed.  As  the  two  deeds  in  question  were  unre- 
corded, and  their  existence  was  unknown  to  the  plaintiff  when 
he  acquired  his  estate,  no  one  will  deny  that  it  was  competent 
for  him  to  repudiate,  altogether,  both  those  instruments.  In 
such  a  position,  his  rights  could  not  be  affected  by  the  acts  of 
his  grantor,  of  which,  when  his  interests  became  fixed,  he  had 
no  notice,  either  express  or  implied.  So  it  is  clear  that  he 
could  take  to  himself  such  rights  as  inhered  in  the  lands  con- 
veyed to  him,  and  which  were  within  the  scope  of  his  grant, 
even  though  such  rights  had  been  acquired  by  his  grantor,  or 
other  privies  in  estate,  by  a  deed  unpromulgated  by  being  put 
upon  the  record,  or  otherwise.  But  this  is  not  that  case.  The 
difficulty  of  the  plaintiff's  position  is  that  he  is  seeking  not  to 
disallow  a  particular  unknown  transaction  affecting  his  title, 
but  to  disallow  only  a  part  of  such  transaction  ;  he  wishes  to 
halve  the  affair  of  the  conveyance  and  reconveyance^  letting 
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the  former  stand  and  the  latter  fall.  He  is  not  in  a  situation 
to  explode  the  entire  matter,  for  to  do  so  would  bring  iiita 
play  the  deed  to  the  company,  of  1847,  which  would  divest 
him  of  every  particle  of  title  to  the  ore  in  question.  The 
effort,  therefore,  is  to  divide  into  parts  the  act  of  the  convey- 
ing and  reeonveying  of  this  property,  and  to  regard  it  as  two 
substantive  transactions,  and  herein  is  the  flaw  in  the  legal 
position  of  the  plaintiff.  In  legal  contemplation,  this  transfer 
and  retransfer  of  this  ore  were  but  a  single  transaction,  which 
cannot  be  disintegrated  for  the  purpose  of  annexing  to  its 
several  parts  qualities  that  would  not  belong  to  them  except 
in  an  uncombined  condition.  That  the  transaction  is  one  and 
not  several,  appears  from  its  object,  and  also  from  the  express 
averments  of  the  plea.  That  two  instruments  were  made  use 
of,  cannot  alter  the  nature  of  the  thing  done,  for,  in  such 
matters,  the  intention  of  the  parties  is  everything  and  the  form 
nothing.  The  purpose  here  was  to  revest  in  Samuel  Fowler 
all  the  ores  except  the  zinc  ores ;  this  could  have  been  effected 
by  a  conveyance  of  such  ores  from  the  company  to  him.  The 
same  end  has  been  reached  by  the  circuity  of  the  present  con- 
veyances; and,  as  by  the  use  of  the  former  method,  no  pretence 
of  a  claim  on  the  part  of  the  plaintiff  could  have  arisen,  why 
should  a  difference  exist  when  the  same  intention  has  been 
executed  in  a  changed  form  ?  If  the  law  regarded  only  the 
outward  figure  and  mode  of  this  business,  the  contention  of 
the  plaintiff  might  doubtless  be  sustained  ;  but  such  is  not 
the  case.  It  is  true  that,  by  the  conveyance  of  this  zinc,  in 
connection  with  the  other  ores,  by  this  corporation,  to  Samuel 
Fowler,  the  grantor  of  the  plaintiff,  a  seizin  was  vested  in 
him ;  but,  as  it  was  the  intention  of  the  parties  to  put  such 
seizin  in  him  for  a  particular  purpose,  and  only  for  an  instant,, 
it  could  not  enure  to  the  benefit  of  the  plaintiff.  That  such 
a  legal  investiture  of  the  possession  should  have  any  effect 
except  such  as  the  parties  designed,  would  be  very  unreasona- 
ble. Nor  do  I  find  that  any  greater  effect  has  ever,  in  analo- 
gous cases,  been  imparted  to  such  a  proceeding.  Whenever 
a  momentary  seizin  has  been  given  to  accomplish  a  present 
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object,  the  effect  of  such  seizin  has  been  limited  to  the  accom- 
plishment of  the  object.  The  questions  which  have  arisen 
under  claims  of  dower,  afford  apt  illustrations  of  the  doctrine. 
In  all  such  instances,  it  has  been,  I  believe,  invariably  held 
that  a  seizin  in  transitu  to  subserve  a  particular  purpose,  will 
not  entitle  the  widow  to  dower,  in  contravention  of  such  pur- 
pose. Chancellor  Kent,  in  Vol.  IV.,  p.  38  of  his  Commen- 
taries, expounds  the  subject  in  terms  very  applicable  to  the 
present  purpose.  He  says:  ''A  transitory  seizin  for  an  instant, 
when  the  same  act  that  gives  the  estate  to  the  husband  conveys 
it  out  of  him,  as  in  case  of  a  conusee  of  a  fine,  is  not  sufficient 
to  give  the  wife  dower.  The  land  must  vest  in  the  husband 
beneficially  for  his  own  use,  and  then,  if  it  be  so  vested,  but 
for  a  moment,  provided  the  husband  be  not  the  mere  conduib 
for  passing  it,  the  right  of  dower  attaches.  Nor  is  the  seizin 
sufficient  when  the  husband  takes  a  conveyance  in  fee,  and,  at 
the  same  time,  mortgages  the  land  back  to  the  grantor,  or  to 
a  third  person,  to  secure  the  purciiase  money,  in  whole  or  in 
part.  Duwer  cannot  be  claimed  as  against  the  rights  under 
that  mortgage.  The  husband  is  not  deemed  sufficiently  or 
beneficially  seized  by  such  an  instantaneous  passage  of  the  fee 
in  and  out  of  him,  to  entitle  his  wife  to  dower  as  against  the 
mortgagee,  and  this  conclusion  is  agreeable  to  the  manifest 
justice  of  the  case."  It  is  obvious  that  all  the  considerations 
here  given  for  the  existence  of  this  doctrine,  in  its  application 
to  dower,  should  be  equally  potent  in  their  bearing  on  the 
law  of  the  case  now  under  consideration,  for  here,  as  in  the 
case  of  the  momentaiy  seizin  in  the  husband,  the  grantor  of 
the  plaintiff  was  not  beneficially  seized,  even  for  a  moment,  in 
the  ore  forming  the  subject  of  litigation.  In  the  case  of  the 
dowress,  the  law  looks  beyond  the  mere  form,  which,  tech- 
nically, is  in  her  favor,  to  the  purpose  for  which  such  form  is 
used,  and  departing  from  the  letter  of  the  transaction,  fulfills 
the  intention.  This  same  doctrine,  with  respect  to  dower,  is 
recognized  by  this  court  in  the  case  of  Griggs  v.  Smith,  7 
Halst.  22. 

In  this  line  of  decisions,  there  are  also  some  which  exem- 
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plify  the  principle  referred  to,  and  whose  analogy,  in  point 
of  form,  is  quite  close  to  the  present  case.  Thus,  in  MeCauley 
V.  Grimes,  2  GUI  &  J.  318,  upon  a  certain  person's  death,  it 
was  found  that  part  of  his  estate  had  been  conveyed  to  his 
son  A,  and  the  object  being  to  divide  the  estate  of  the  father 
among  his  children,  it  was  agreed  that  A  should  convey  the 
land  to  B,  who,  at  the  same  time,  executed  bonds,  secured  by 
a  mortgage  on  the  property,  to  the  children,  respectively,  for 
the  payment  of  their  shares.  This  being  done,  it  was  held 
that  the  wife  of  B  could  claim  dower  in  the  land,  only  subject 
to  this  mortgage.  In  this  case,  the  intention  of  the  parties 
was  put  into  effect  by  means  of  tiie  various  instruments  that 
were  executed,  and  the  seizin  that  was  created,  was  made 
strictly  subservient  to  such  intention.  So  the  decision  in  the 
case  of  Moore  v.  Esti/,  5  N.  H.  479,  is  to  the  eifect  that  where 
a  father  conveyed  an  estate  in  fee  to  his  son,  who,  at  the  same 
time,  gave  back  to  the  father  a  deed  for  the  same  land,  to 
hold  for  his  life,  and  which  deed  contained  a  recital  that  if 
the  grantor  performed  the  condition  of  a  certain  bond,  the 
grantee  should  not  enter,  it  did  not  give  the  son  such  a  seizin 
as  entitled  his  wife  to  dower,  he  having  died  before  his  father. 
Here,  again,  we  perceive  that  the  seizin,  so  to  speak,  merely 
feeds  the  intention.  The  judgment  in  Sneyd  v.  Sneyd,  1  Atk. 
441,  was  rendered  on  the  ground  of  the  same  principle. 

Another  series  of  illustrations  of  the  same  doctrine,  will  be 
found  in  the  cases  relating  to  the  lien  acquired  by  the  vendor, 
on  the  land  sold  for  the  purchase  money.  Thus,  in  the  case 
of  National  Bank  of  the  Metropolis  v.  Sprague  et  al.,  5  C.  E. 
■Green  13,  it  was  decided  that  such  a  lien  would  override  a 
mechanics'  lien  put  upon  the  property  between  the  date  of 
the  contract  to  purchase  and  the  execution  of  the  conveyance 
and  mortgage.  To  the  same  effect  are  the  judgments  in 
Lamb  v.  Cannon,  9  Vroom  362 ;  Story  v.  Van  Deursen,  8  O. 
E.  Green  369,  and  Macintosh  v.  Thurston,  10  C.  E.  Green 
248.  And  it  will  be  noticed  that  these  cases  were  not  thna 
decided  by  reason  of  the  seventy-seventh  section  of  the  act 
respecting  conveyances,  [Rev.,  p.  167,)  and  which  gives  pre- 
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ference  to  a  purchase  money  mortgage  over  previous  judg- 
ments against  the  grantee,  for  the  question  was  as  to  the 
effect  of  a  mechanics'  lien,  and  not  as  to  the  force  of  a  judg- 
ment upon  the  rights  of  the  vendor.  Nor  can  there  be  any 
question  that  this  provision  of  the  statute  just  referred  to  is 
merely  declaratory  of  the  common  law  rule,  which  would 
undoubtedly  elevate  a  mortgage  given  by  the  vendee  to  the 
vendor,  to  secure  the  unpaid  purchase  money,  and  executed  at 
the  time  of  the  conveyance,  above  the  reach  of  judgments 
then  existing  against  such  vendee.  I  do  not  find  that  it  has 
ever  been  held,  but  that,  to  this  extent,  at  least,  the  natural 
equity  of  the  vendor  will  be  respected  and  enforced.  And 
yet,  in  such  transactions,  there  is  a  momentary  seizin  in  the 
vendee,  between  the  execution  of  the  conveyance  and  the  exe- 
cution of  the  mortgage,  upon  which,  in  strict  theory,  if  we 
fix  our  eyes  upon  the  form  and  avert  them  from  the  purpose 
in  view,  the  lien  of  then  existing  judgments  against  such 
vendee  would  fasten.  That  such  evanescent  seizins  will  not 
avail  in  behalf  of  creditors  and  others,  in  frustration  of  the 
object  for  which  they  are  created,  and  this  upon  general  rules, 
and  independent  of  any  statutory  regulation,  will  be  found 
fully  exemplified  in  the  following  cases :  Curtis  v.  Root,  20 
III.  53;  Chickering  v.  Lovejoy,  13  Mass.  51 ;  Clark  v.  Munroe, 
14  Id.  351 ;  Ahem  v.  White,  39  Md.  409;  Go.  Litt.  31  6;  Stow 
V.  Tifft,  15  Johns.  458;  Pomeroy  v.  Latting,  15  Oray  435. 

The  result  thus  indicated,  therefore,  is  that  upon  the  merits 
of  the  present  case,  as  such  merits  have  appeared  in  the  plead- 
ings and  in  the  arguments  of  the  respective  counsel,  the  plain- 
tiff has  no  legal  claim  to  the  ores  in  question. 

This  conclusion,  however,  does  not  entitle  the  defendants  to 
a  judgment  on  their  demurrers,  for  their  pleas  are  obviously 
insujfificient.  They  merely  show  title  in  this  zinc  company, 
but  fail  to  make  out  any  connection  between  such  corporation 
and  these  defendants.  As  the  pleas  admit  that  the  general 
title  to  the  locus  in  quo  was  in  the  plaintiff,  and,  from  the 
nature  of  the  act  done  by  them,  that  they  entered  upon  such 
■close,  they  fail  to  justify  such  conduct  when  they  set  up  noth- 
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ing  but  a  title  in  a  stranger,  to  the  ore  taken  by  them.  On 
the  record  as  it  stands,  the  plaintiff  must  have  judgment  in 
his  favor. 


GROSSE  ISLE  HOTEL  COMPANY  v.  I'ANSON'S  EXECUTOES. 

1.  A  subscription  to  stock  whereby  the  subscriber  declares  that  he  takes- 
the  number  of  shares  set  opposite  his  name,  and  agrees  to  pay  all 
assessments  to  be  made  by  the  board  of  directors,  it  being  shown  that 
the  only  assessments  tiie  board  of  directors  were  authorized  to  make 
were  calls  of  the  capital  stock,  imports  a  promise,  not  to  pay  at  once 
for  the  whole  sum  subscribed,  but  to  pay  such  assessments. 

2.  So,  if  there  is  a  naked  subscription  for  a  certain  number  of  shares,  at 
so  much  per  share,  and  the  statute  under  which  the  corporation  has 
been  organized  empowers  the  directors  to  assess  the  capital  stock,  the 
implied  promise  is  to  pay  such  assessments. 


Suit  on  subscription  for  stock.  The  transaction  was  a 
Michigan  transaction.  The  plaintiff  was  a  corporation  organ- 
ized under  the  laws  of  that  state,  with  a  capital  of  $30,000.. 
A  statute  of  Michigan  provided,  with  respect  to  this  sort  of 
companies,  that  "the  capital  may  be  increased,  and  the  num- 
ber of  shares,  at  any  meeting  of  the  stockholders  called  for 
that  purpose,"  &c.,  and  that  "  those  holding  a  majority  of  the 
stock,  at  any  meeting  of  the  stockholders,  shall  be  capable  of 
transacting  the  business  of  the  meeting;  and  at  all  meetings 
of  such  stockholders,  each  share  shall  be  entitled  to  one  vote." 
"  Stockholders  may  appear  and  vote  in  person,  or  by  proxy 
duly  filed."  The  by-laws  called  for  ten  days'  notice  of  special 
meetings  to  each  stockliolder,  either  personally  or  through  the 
mail,  and  that  three  members  actually  present,  representing 
the  majority  of  the  capital  stock,  should  be  a  quorum  for  tiie 
transaction  of  business. 

The  eleventh  section  of  the  statute  of  Michigan  declares 
"  that  the  directors  may  call  in  the  subscription  to  the  capital 
stock  of  such  corporation,  by  instalments,  in  such  portion 
and  at  such  times  and  places  as  they  think  proper,  by  giving 
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notice  as  the  by-laws  shall  prescribe,"  &c.  In  case  of  non- 
payment, it  gives  right  to  have  the  stock  of  delinquent  sold. 
By  the  supplement  of  1855,  it  is  provided  "that  any  com- 
pany organized  under  the  act  to  which  this  is  supplementary, 
may  at  any  time,  by  a  vote  of  two-thirds  in  interest  of  its 
stockholders,  increase  its  capital,  not  to  exceed,"  &c. 

Argued  at  November  Term,  1879,  before  Beasley,  Chief 
Justice,  and  Justices  Dalrimple,  Van  Syckel  and  Dixon. 

For  the  plaintiff,  John  W.  Taylor. 
For  the  defendants,  Stone  &  Jackson. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  is  a  suit  to  recover  the 
residue  of  the  money  alleged  to  be  due  from  the  defendant's 
testator,  on  a  subscription  made  by  him  to  the  capital  stock 
of  the  plaintiff.  The  subscription  list,  with  its  prefixed 
agreement,  was  offered  in  evidence,  and  this  contract  was  in 
these  terms :  "  We,  the  undersigned,  for  a  valuable  consider- 
ation, do  hereby  agree  with  the  Grosse  Isle  Hotel  Company, 
of  Michigan,  that  we  will  become  subscribers  to  the  capital 
stock  of  the  said  Grosse  Isle  Hotel  Company,  and  do  hereby 
take  the  number  of  shares  of  said  capital  stock  set  opposite 
our  respective  names,  and  agree  to  pay  all  charges  and  assess- 
ments regularly  levied  or  assessed  by  the  board  of  directors, 
or  other  proper  officers,  under  the  articles  of  association  of 
the  said  company,  or  of  the  by-laws  or  regulations  now  or 
hereafter  to  be  passed  for  the  government  of  said  company." 
The  testator  signed  the  paper  as  a  subscriber  for  two  hundred 
and  eighty  shares,  for  the  price  of  $7000. 

No  assessments  upon  this  stock  were  made  by  the  directors 
of  the  company,  and  the  consequence  is  that  the  right  of 
action,  if  any  exists,  must  arise  from  the  implications  of  the 
foregoing  contract.  The  position  of  the  counsel  of  the 
plaintiff  is  that  the  testator,  by  his  stipulation  to  become  a 
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stockholder  and  take  the  number  of  shares  designated  by  him, 
thereby,  and  by  necessary  intendment,  agreed  to  pay  at  one 
time  the  whole  of  the  price  thereof,  and  that  such  stipulation 
is  in  no  wise  connected  with,  or  qualified  by,  the  express 
promise  which  follows,  to  pay  assessments  to  be  made  by  the 
board  of  directors.  But  this  would  be  a  most  unreasonable 
and  strained  construction,  and  it  does  not  appear  to  be  sus- 
tained by  any  authority  whatever.  At  the  date  of  this  en- 
gagement this  company  was,  and  for  a  considerable  period 
had  been,  duly  organized  and  in  operation,  the  subscription 
in  question  having  been  projected  for  the  purpose  of  increas- 
ing the  capital  stock,  in  order  to  raise  a  fund  to  pay  oiF  debts 
that  were  then  pressing.  It  would  seem,  therefore,  to  be  in 
the  highest  degree  improbable  that  these  new  stockholders 
should  be  called  on,  not  only  to  agree  to  pay  to  the  amount 
of  the  designated  value  of  their  stock,  but  also  to  agree  to 
pay  such  further  amount  as  the  directors,  in  their  discretion, 
from  time  to  time  thereafter,  might  see  fit  to  exact.  The  pre- 
sumption arising  from  the  ordinary  principles  of  human  con- 
<iuct  is  very  strong  against  such  an  interpretation,  and  it 
would  require  the  presence  of  very  clear  terms  indeed  before 
we  could  conclude  that  it  is  the  true  one.  But  so  far  from 
the  terms  being  clear  in  this  sense,  they  are  clear,  it  is  con- 
ceived, in  the  opposite  sense.  By  referring  again  to  the  con- 
tract, it  will  appear  that  the  subscribers  "  agree  to  pay  all 
charges  and  assessments  regularly  levied  and  assessed  by  the 
board  of  directors,"  and  we  then  find,  when  we  look  at  the 
articles  of  association  and  the  statutes  referred  to  in  them, 
that  the  only  assessments  that  the  board  was  authorized  to 
make  were  assessments  upon  the  capital  stock.  The  express 
promise,  therefore,  had  no  subject  to  which  it  could  refer  ex- 
cept to  these  calls,  and  the  result  inevitably  is  that  the  sub- 
scribers promised  to  pay  theu'  subscriptions  when  called  upon 
by  the  directors,  in  the  exercise  of  this  power.  It  does  not 
seem  to  me  that  there  is  the  least  obscurity  or  uncertainty 
with  respect  to  this  point. 

It  may  be  well,  however,  further  to  remark  that  if  the 
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court  should  have  taken  the  opposite  view,  such  a  conclusion 
would  not  have  availed  the  defence.  By  such  a  construction, 
the  express  promise  to  pay  the  assessments  would  have  been 
dissociated  from  the  agreement  to  subscribe,  the  two  stipula- 
tions being  regarded  as  referring  to  different  subjects,  and  the 
consequence  would  be  that  we  would  have  before  us  the  case 
of  a  naked  subscription  for  so  many  shares  of  stock,  at  a  cer- 
tain amount  per  share.  Whether  a  subscription  of  this  char- 
acter would  give  rise,  as  a  matter  of  law,  to  an  implied 
promise  to  pay  the  designated  value  of  such  shares,  is  a  ques- 
tion that  has  been  frequently  mooted,  and  presents  a  subject 
on  which  the  authorities  are  at  variance.  But,  with  respect 
to  this  particular  case,  it  appears  to  me  that  we  need  not  enter 
this  field  of  contention,  inasmuch  as  we  have  decisions  which 
should  be  considered  as  entirely  authoritative,  with  respect  to 
the  rights  of  these  parties,  if  we  regard  their  contract  in  the 
light  in  which  the  counsel  of  the  defence  would  have  us  ac- 
cept it.  The  decisions  to  which  I  refer  are  to  be  found  in  the 
reports  of  the  State  of  Michigan ;'  and  such  decisions,  I  under- 
stand, expressly  hold  that  a  general  subscription  to  the  stock 
of  one  of  these  companies,  organized,  as  the  plaintiff  has 
been,  under  the  provisions  of  the  statutes  of  that  state, 
imports  an  agreement,  not  to  pay  at  once  the  whole  sum 
representing  the  value  of  the  shares  subscribed  for,  but  a 
stipulation  to  pay  such  sum  when  called  for  by  the  directors, 
in  amounts  duly  assessed.  The  first  of  these  cases  is  that  of 
Dexter  and  Mason  P.  R.  B.  Co.  v.  Miller d,  3  Mich.  91,  in  which 
the  point  was  settled  that  the  signing  of  the  articles  of 
association  and  subscription  for  stock  in  a  company  organizing 
by  force  of  the  legislation  similar  to  that  now  in  question, 
created  a  promise  on  the  part  of  such  subscriber  to  pay  the 
amount  of  such  subscription  when  called  in,  although  the 
instrument  contained  no  express  promise  to  that  effect.  This 
authority  would  have  enabled  the  directors  of  the  plaintiff,  on 
the  theory  that  the  mode  of  payment  is  not  specified  in  the 
present  subscription,  to  make  assessments  on  the  capital  stock 
subscribed  for  by  this  defendant,  and,  on  default  in  payment. 
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"to  sue  him  for  the  sums  so  assessed ;  and  such  a  principle  of 
construction  entirely  repels  the  notion  that  suit  can  be  brought 
in  the  absence  of  an  assessment,  for  the  entire  sum  subscribed, 
.as  has  been  done  in  the  present  case.  This  ruling  is  reaffirmed, 
and  its  grounds  further  explained,  in  the  case  of  Carson  v. 
Arctic  Mining  Company,  5  Mich.  288,  the  question  involved 
being  whether  the  residue  of  an  assessment  remaining  after 
a  sale  of  the  stock  of  a  delinquent  stockholder,  could  be  col- 
lected of  him  by  suit.  The  facts  were :  a  subscription  which 
did  not  embrace  an  express  promise  to  pay  assessments  duly 
made ;  a  consequent  forfeiture  and  sale  of  the  stock ;  and  the 
action  to  recover  the  remainder  of  such  assessments,  after  de- 
ducting the  price  realized  on  such  sale.  A  recovery  was  sus- 
tained, on  the  ground  that  the  promise  to  be  implied  from  the 
subscription  was  to  the  effect  that  the  subscriber  would  pay 
the  several  amounts  that  should  be  legally  assessed.  It  is  un- 
necessary to  say  that  such  a  promise  was  a  negation  of  an 
agreement  to  pay  the.  whole  amount  of  the  subscription  ante- 
cedently to  any  call  by  the  directors.  The  court  in  the  case 
last  cited  refers,  with  emphatic  approval,  to  the  decision  of 
the  Supreme  Court  of  Connecticut  in  the  case  of  Hartford 
and  New  Haven  B.  R.  Co.  v.  Kennedy,  12  Conn.  499, 
and  in  which  the  same  question  was  raised,  with  respect 
to  the  effect  of  a  general  subscription,  which  was  devoid  of 
any  promise  to  pay  for  the  stock.  The  conclusion  reached 
was  that  the  legal  effect  of  such  an  act  of  subscribing  Avas 
"  equivalent  to  an  express  promise,  on  the  part  of  the  stock- 
holders, to  pay  their  resi)ective  projiortions  of  the  capital, 
when  lawfully  demanded,"  in  the  form  of  an  assessment  made 
by  the  directors.  These  adjudications  of  the  Supreme  Court 
of  ]\Iichigan  seem  to  me  to  rest  on  the  solid  grounds  of  good 
sense,  and,  under  the  circumstances,  should,  I  think,  entirely 
control  the  present  question. 

Viewing,  therefore,  the  instrument  of  subscription  in  either 
of  the  foregoing  aspects,  the  result  upon  this  suit  is  the  same 
— that  is,  that  it  cannot  be  sustained.  This  result  renders  it 
unnecessary  to  consider  the  other  questions  presented  in  the 
briefs  of  counsel. 
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It  may  be  well,  however,  to  remark  that,  after  a  careful 
examination  of  the  subject,  I  am  satisfied  that  the  increase  in 
the  capital  stock  of  this  company  was  not  legally  effected,  in 
accordance  with  the  provisions  of  the  appropriate  statute  of 
the  State  of  Michigan,  and  that,  consequently,  the  subscrip- 
tion in  question  was  void  ah  initio,  for  want  of  consideration. 

The  rule  must  be  made  absolute. 


OKDINAEY  V.  HEISHON  ET  AL. 

1.  A  bond  given  by  a  guardian  appointed  by  the  Orphans'  Court,  not 
conforming  to  the  act,  will,  nevertheless,  be  enforced,  so  far  as  it  is 
consistent  with  the  policy  of  the  statute. 

2.  Such  instruments  are  good  as  voluntary  bonds. 

3.  A  guardian's  bond  securing  the  estate  of  two  minors,  in  joint  form,  and 
particularizing  the  duties  to  be  performed  by  the  guardian,  held  valid. 

4.  A  breach  cannot  be  assigned  on  a  guardian's  bond,  to  the  effect  that 
he  has  not  paid  over  the  estate  to  the  infant  having  arrived  at  age, 
without  showing  a  balance  struck  on  final  settlement  in  the  Orphans' 
Court. 

5.  Other  breaches  considered. 

6.  A  separate  bond  should  be  given  to  secure  the  estate  of  each  minor. 

This  was  a  suit  for  alleged  breaches  of  a  guardian's  bond. 
The  declaration  stated  that  Heishon,  at  an  Orphans'  Court 
held  in  the  county  of  Salem,  on  the  24th  of  April,  1866,  was 
appointed  guardian  of  the  person  and  estate  of  Elizabeth  B. 
and  Mary  E.  Heishon,  infants  under  the  age  of  fourteen 
years,  and  that  he  thereupon  executed  a  bond  to  the  Ordinary, 
the  other  defendants  being  his  sureties,  with  a  condition  stated 
in  these  words,  viz. :  "  That  if  the  above-bounden  Joseph  B. 
Heishon  do  and  shall,  within  three  months  from  the  date 
hereof,  deliver  to  the  surrogate  for  the  county  of  Salem  an 
inventory,  upon  oath,  of  all  the  estate,  real  and  personal, 
which  he  shall  have  received  or  taken  possession  of,  and,  in 
like  ma,nner,  an  inventory  of  any  such  property  as  shall  come 
to  his  hands  or  possession,  at  any  time  hereafter,  and  do  and 
shall  take  care  of  the  person,  estate,  and  education  of  said 
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infants,  and  of  all  writings  and  evidences  touching  their  lands, 
and  render  the  same  to  them  when  by  law  required,  or  to 
such  person  or  persons  as  by  law  are  or  may  be  entitled  to 
receive  the  same,  and  render  a  just  and  true  account  of  the 
rents,  issues,  and  profits  of  the  real  and  personal  estate  of  the 
said  infants,  once  in  every  year,  or  oftener,  if  required,  and,^ 
in  the  meantime,  improve  the  same  for  their  use  and  best 
advantage,  and  make  no  sale  nor  commit  any  waste  or  destruc- 
tion thereof  or  thereon,  then  this  obligation  to  be  void,  other- 
wise," &c. 

Breaches  were  assigned  in  these  words,  viz. :  "  That  the 
said  Joseph  B.  Heishon  did  not,  within  three  months  from 
the  date  of  the  said  bond,  deliver  unto  the  said  surrogate  of 
the  county  of  Salem  an  inventory,  upon  oath,  of  all  the  estate 
of  said  infants  which  he  had  taken  possession  of,  and  that  he 
did  not,  once  in  each  year,  or  oftener,  since  the  date  of  said 
bond,  render  a  just  and  true  account  of  the  rents,  issues,  and 
profits  of  said  infants'  estate,  and  that  he  hath  not  improved 
the  said  estate  for  the  use  and  best  advantage  of  said  infants, 
and,  although  often  requested  to  do  so,  he  did  not,  nor  would, 
render  unto  the  said  Mary  E.  Heishon,  or  unto  any  person 
by  law  entitled  to  receive  the  same,  her  said  estate,  in  the  said 
condition  of  the  said  writing  obligatory  mentioned,  according 
to  the  form  and  effect  of  the  said  condition,  &c.,  but,  on  the 
contrary  thereof,  the  said  the  Ordinary,  &c.,  saith  that,  after 
the  making  of  the  said  writing  obligatory,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  1st  day  of  August, 
in  the  year  of  our  Lord  1876,  the  said  Mary  E.  Heishon 
having  arrived  at  the  age  of  twenty-one  years,  and  become 
lawfully  entitled  to  demand  her  said  estate  from  her  said 
guardian,  Joseph  B,  Heishon,  did  require  and  demand  of  him 
that  he  should  render  unto  her  the  said  estate,  so  as  aforesaid 
by  him  held ;  yet  the  said  Joseph  B.  Heishon  hath  neglected 
and  refused,  and  still  doth  neglect  and  refuse  to  render  the 
same  to  the  said  Mary  E.  Heishon,  or  to  any  other  person 
lawfully  entitled  to  receive  the  same,  contrary,"  &c. 

The  defendants  demurred. 
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Argued  at  November  Term,  1879,  before  Beasley,  Chief 
Justice,  and  Justices  Dalrimple,  Van  Syckel  and  Dixon. 

For  the  plaintiff,  M.  P.  Grey. 

For  the  defendants,  W.  T.  Hilliard. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  suit  is  founded  on  a 
guardian's  bond,  and  the  first  objection  made  by  the  defence 
to  the  plaintiff's  case  is,  that  such  instrument  does  not  accord 
with  the  requirements  of  the  act  which  prescribes  the  char- 
acter of  obligations  of  this  class.  The  bond  in  question  was 
executed  in  the  year  1866,  and,  consequently,  should  have 
conformed  to  the  regulation  of  the  second  section  of  the  act 
relating  to  guardians  {Nix.  Dig.  371),  which  directs  "that 
every  court,  or  other  competent  authority  appointing  a  guar- 
dian, shall  take  bond  of  him,  with  good  sureties  and  in  suffi- 
cient sum,  for  the  faithful  execution  of  his  office."  The  bond, 
in  the  present  case,  does  not  comply  with  this  injunction  ;  the 
statute  evidently  exacts  a  separate  bond  with  respect  to  the 
estate  of  each  minor,  and  timt  the  condition  of  such  instru- 
ment shall  be  general,  covering  the  whole  field  of  official  duty, 
while  here  is  an  obligation  that  pertains,  in  a  joint  form,  to 
the  estates  of  two  infants,  and  in  a  crude,  awkward,  and  ineffi- 
cient mode,  attempts  to  particularize  the  duties  to  be  per- 
formed. But  these  deviations  from  the  standard  erected  by 
the  statute  do  not  impose  any  additional  burthens  on  the 
guardian  or  his  sureties,  for,  unfortunately,  their  entire  effect 
is  to  narrow  the  security  to  which  the  minor  was  entitled,  and 
to  perplex  his  remedy.  The  act  of  tendering  such  a  bond  as 
this,  as  the  security  called  for  by  the  statute,  was  an  act  of 
great  carelessness  on  the  part  of  the  guardian  and  his  sureties, 
and  the  acceptance  of  such  instrument  by  the  surrogate  or  the 
court,  was  conduct  still  more  censurable;  but  it  would  seem 
to  be  irrational  in  the  extreme,  to  conclude  that,  by  reason  of 
such  improprieties,  these  sureties  are  to  be  absolved  from 
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all  responsibility,  and  these  innocent  minors  be  left  without 
redress.  We  have  not  adopted,  in  this  state,  the  doctrine  that, 
because  a  bond  of  this  class  does  not  conform  to  the  statutory 
definition  that  it  becomes,  for  that  reason  alone,  unenforce- 
able. In  such  a  condition  of  things,  the  strong  leaning  of 
the  courts  has  been  to  hold  such  instruments  valid,  to  the 
full  extent  of  their  terms,  so  far  as  they  embody  the  statutory 
policy,  as  voluntary  obligations.  Inhabitants  of  Woolwich  v. 
Forrest,  Penn.  116;  Hohoken  v.  Harrison,  1  Vroom  73;  Sooy 
ads.  State,  9  Vroom  324.  Consequently,  the  bond  on  which 
the  action  rests,  is  to  be  treated  as  valid,  and  is  to  be  enforced 
according  to  the  legal  effect  of  its  stipulations. 

This  conclusion  leads  to  a  consideration  of  the  legal  suffi- 
ciency of  the  assignment  of  breaches. 

This  part  of  the  declaration  is  so  loosely  thrown  together, 
without  any  attempt  to  keep  the  assignments  separate,  that  it 
is  probable  that  it  would,  on  motion,  have  been  struck  out  as 
tending  to  embarrass  the  proceedings,  but,  as  in  these  briefs 
this  irregularity  is  not  noticed,  it  will  be  passed  without  fur- 
ther remark. 

The  first  breach  is  in  these  words :  "  That  the  said  Joseph 
B.  Heishon  did  not,  within  three  months  from  the  date  of  the 
said  bond,  deliver  unto  the  said  surrogate  of  the  county  of 
Salem  an  inventory,  upon  oath,  of  all  the  estate  of  said 
infants,  which  he  had  taken  possession  of." 

The  first  objection  to  this  assignment  is  that  the  breach  is 
•confined  to  an  omission  to  file  an  inventory  of  the  estate  of  the 
infants,  received  by  him,  while  the  condition  of  the  bond  is 
that  he  will  deliver  an  inventory  of  all  the  estate  which  he 
shall  have  received  or  taken  into  possession.  But  this  is 
hypercritical,  as,  by  necessary  intendment,  the  covenant  on 
this  subject  must  be  so  contracted  as  to  be  held  to  relate  to 
the  estate  of  the  minors.  It  leads  to  absurdity,  to  assign  to 
the  terms  in  question  a  meaning  that  will  convert  them  into  a 
stipulation  that  the  guardian  in  this  bond  bound  himself  to 
put  in  an  account  of  every  estate,  though  belonging  to  stran- 
gers, that  might  come  into  his  hands.     Besides,  even  adopting 
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the  absurdity  that  he  covenanted  to  account  for  all  estate, 
within  the  stipulated  period,  would  not  controvert  this  assign- 
ment, because  an  agreement  to  account  for  all  estates  is  broken 
by  an  omission  to  account  for  one. 

Nor  is  the  second  objection  to  this  assignment  tenable.  This 
is  to  the  effect  that  it  is  not  shown  that  any  moneys  or  estate 
of  these  infants  ever  came  to  the  hands  of  the  guardian,  and 
the  inference  is  drawn  that,  such  being  the  case,  no  account 
could  be  required.  It  is  enough,  in  answer,  to  remark  that 
the  allegation  of  breach  also  contains  an  allegation  of  the 
receipt  of  property,  for  the  breach  contains  an  averment  that 
the  guardian  did  not  file  an  inventory  of  all  the  estate  of  the 
infants  of  which  he  had  taken  possession. 

It  seems  to  me  that  this  first  assignment  of  a  breach  is 
sufficient  in  substance. 

The  next  statement  of  a  breach  is  clearly  defective.  It 
alleges  that  the  "guardian  did  not  once  in  each  year,  or 
oftener,  since  the  date  of  said  bond,  render  a  just  and  true 
account  of  the  rents,  issues  and  profits  of  said  infants'  estates." 
But,  by  the  express  stipulation  of  the  bond,  he  is  only  to 
render  an  account  oftener  than  once  in  every  year  when  he 
should  be  required  to  do  so.  It  is  not  averred  that  he  was  so 
required. 

The  next  negation  of  the  performance  of  a  condition  is  that 
the  guardian  "  hath  not  improved  the  said  estate,  for  the  use 
and  best  advantage  of  said  infants."  This  allegation  is  too 
indefinite.  It  is  not  in  every  case  that  it  will  do  simply  to 
allege  that  the  defendant  has  not  done  what  he  agreed  to  do ; 
in  some  instances,  the  subject  matter  of  the  complaint  must  be 
shown,  so  that  the  court  can  see  that  there  has  been  a  breach. 
In  the  case  of  Warn  v.  Bickford,  7  Price  556,  although  the 
breach  was  assigned  in  the  words  of  the  covenant,  it  was  held 
insufficient  on  general  demurrer.     See  also  1  Chit.  PL  365. 

The  last  assignment  is,  in  substance,  that  the  guardian, 
after  Mary  E.  Heishon  had  arrived  at  the  age  of  twenty-one 
years,  neglected  and  refused  to  render  unto  her  her  estate, 
although  she  duly  demanded  the  same. 
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In  criticising  this  breach,  it  is  said  that  there  is  no  agree- 
ment in  the  bond  that  the  guardian  will  render  the  estate  to 
the  minor,  but  that  he  only  agrees  to  render  to  her  "  the 
writings  and  evidences  touching  "  the  land.  But  this  inter- 
pretation would  defeat,  almost  entirely,  the  general  purpose 
for  which  this  bond  was  given.  The  object  was  to  make  it  as 
certain  as  practicable  that  the  estate  of  the  infant  should  come 
to  her  hands  on  the  expiration  of  the  guardianship,  and  that 
object  is  not  even  approximately  attained  if  this  instrument 
be  destitute  of  every  stipulation  on  that  subject.  The  rule  of 
law  is  that  the  construction  is  to  be  fair,  but  liberal,  contra 
proferentem,  and  so  as  to  effect  the  evident  intention  of  the 
parties  to  it.  The  antecedents  of  the  word  "  same,"  in  the 
clause  in  question,  must  be  held  to  be  not  only  the  writings 
touching  the  lands,  but  also  to  be  the  "estate"  of  the  infants. 

But,  notwithstanding  this,  the  assignment  is,  on  another 
account,  fatally  erroneous.  It  does  not  show  any  breach  of 
the  stipulation  in  question.  A  stipulation  to  render  the  estate 
of  the  minor,  when  by  law  required,  can  mean,  by  force  of 
our  system  of  laws,  only  to  render  such  property  as  shall  be 
found  to  be  in  the  hands  of  the  guardian  on  his  final  settle- 
ment in  the  Orphans'  Court.  Until  such  settlement,  it  is  im- 
possible to  ascertain  what  is  to  be  rendered  by  the  guardian. 
By  force  of  statutory  authority,  the  Orphans'  Court  adjusts 
his  accounts,  allows  his  commissions  and  strikes  the  balance ; 
and  it  is  this  balance  which  constitutes,  in  the  legal  sense,  the 
estate  of  the  minor  which  it  becomes  the  duty  of  the  guardian 
to  render,  and  his  covenant  to  render  the  estate  must  be  con- 
strued to  refer  to  such  balance.  How,  otherwise,  is  the  extent  of 
the  estate  to  be  handed  over  to  be  ascertained  ?  A  jury  would 
have  no  competency  to  allow  commissions,  and  would  be  a 
tribunal  but  poorly  adapted  to  the  business  of  settling  the  ac- 
counts. In  this  clause  of  its  condition,  this  bond  is  not  unlike 
the  stipulation  in  the  bond  of  an  administrator,  with  respect 
to  the  residue  of  the  moneys  remaining  in  his  hands  after  his 
settlement  in  the  Orphans'  Court,  such  stipulation  being  that 
he  "  shall  deliver  and  pay "  the  same  "  unto  such  person  or 
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persons,  respectively,  as  is,  are,  or  shall,  by  law,  be  entitled 
to  receive  the  same."  In  the  case  of  Ordinary  v.  Execu- 
tors of  Smith,  3  Gi'een  92,  an  administrator's  bond,  with 
respect  to  this  feature,  was  presented  to  this  court  for  con- 
struction, and  it  was  then  decided  that  the  stipulation  in 
question  was  not  broken  until  there  had  been  a  decree  of  dis- 
tribution, ascertaining  who  was  entitled  to  the  residue  of  the 
estate  left,  on  settlement,  in  the  hands  of  the  administrator, 
and  the  administrator  had  failed  to  pay  over  a  share  to  a  per- 
son thus  designated.  It  is  obvious  that  this  result  was  reached 
by  construing  the  words  of  the  condition  in  connection  with 
the  statutory  provision  relating  to  the  same  subject,  and  this, 
I  think,  is  the  mode  of  interpretation  to  be  applied  in  the  pres- 
ent instance.  The  statute  directs  the  amount  of  the  moneys 
belonging  to  the  infant  to  be  determined  by  the  Orphans' 
Court,  and  the  stipulation  in  this  bond,  in  regard  to  paying 
over  the  estate,  refers  to  the  sum  so  found.  The  consequence 
is  that  a  breach  of  such  stipulation  cannot  be  shown  without 
alleging  such  an  ascertainment,  as  a  preliminary  to  an  aver- 
ment of  a  refusal  to  render  the  estate  on  demand. 

As  the  demurrer  is  to  all  the  assignments  of  breaches,  and 
one  of  such  assignments  is  good,  the  plaintiff  is  entitled  to 
judgment. 


PATTEESON  ET  AL.  v.  LOUGHRIDGE  AND  POWERS. 

1.  In  case  of  a  misjoinder  of  defendants,  and  no  notice  given  by  the 
defendants  of  such  misjoinder,  according  to  the  practice  act,  the 
plaintiff  is  not  entitled  to  a  verdict  against  all  the  defendants,  unless 
such  verdict  be  warranted  by  the  proofs. 

2.  In  such  a  state  of  the  proceedings,  the  plaintiff  cannot  be  nonsuited, 
if  he  proves  a  case  against  any  of  the  defendants,  but  will  have  a 
verdict  against  such  only  as  are  proved  to  be  liable. 


Rule  to  show  cause. 

Argued  at  November  Term,  1879,  before  Beasley,  Chief 
Justice,  and  Justices  Daleimple,  Van  Syckel  and  Dixon. 
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Patterson  v.  Loughridge  and  Powers. 
For  the  plaintiffs,  Cortlandt  Parker. 

For  the  defendants,  Wm.  J.  Magie. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  With  the  result  reached  in* 
this  case,  so  far  as  such  result  depends  on  the  proper  solution 
of  the  questions  of  fact  involved  in  the  controversy,  this 
court  would  not  be  justified  in  interfering.  The  direct  testi- 
mony was  conflicting,  and  the  indications  arising  from  the 
circumstances  proved  were  uncertain  and  obscure,  so  that  it 
would  be  altogether  unreasonable  for  this  court  to  declare  that 
the  conclusion  of  the  jury  is  manifestly  erroneous.  This  ver- 
dict cannot  be  disturbed  on  the  ground  that  it  does  not  har- 
monize with  the  proofs. 

Nor  will  the  legal  objection  which  has  been  taken  to  the 
conduct  of  the  trial  avail  the  defendants  on  their  present 
motion.  That  objection  is  that  the  suit,  being  on  contract 
against  two  defendants,  the  jury  were  instructed  that,  if  the 
evidence  led  them  to  such  a  conclusion,  they  could  find  a  ver- 
dict against  one  alone  of  such  defendants.  This  proposition  i* 
impugned,  on  the  ground  that  unless,  when  there  is  a  misjoin- 
der of  defendants,  the  course  marked  out  in  the  thirty-eighth- 
section  of  the  practice  act  [Rev.,  p.  854,)  be  followed,  the  fact  of 
a  joint  contract  cannot  be  disputed  at  the  trial.  But  this  con- 
struction of  this  statutory  provision  would  not  be  reasonable,, 
however  closely  it  may  fit  to  the  language  of  the  act.  That 
language  is :  "  The  joinder  of  too  many  defendants,  in  any 
action  upon  contract,  shall  not  be  objected  to  on  the  trial  of 
the  cause,  unless  the  defendant,  within  five  days  after  filing 
his  plea  or  demurrer,  give  written  notice  to  the  plaintiff  of 
such  intended  objection ; "  and  as  that  notice  was  not  given 
in  this  case,  it  is  now  contended,  as  it  was  contended  at  the 
trial,  that  if  the  plaintiffs  proved  the  liability  of  either  of  tlie 
defendants  to  them  on  contract,  they  were  entitled  to  a  verdict 
against  both.  Thus,  to  exemplify  this  interpretation,  if  A 
should  sue  B  and  C,  on  a  promissory  note,  and  no  notice  of  a 
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misjoinder  should  be  given  under  the  statute,  a  recovery 
against  both  would  be  the  inevitable  result,  in  case  a  note  was 
produced  at  the  trial  signed  by  either  of  such  defendants.  By 
force  of  such  a  rule,  the  court  would  be  called  on  to  pronounce 
judgment  against  a  litigant  for  a  debt  which  it  affirmatively 
appeared  he  did  not  owe.  It  is  oertainly  difficult  to  suppose 
that  the  legislature,  in  enacting  this  law,  could  have  intended 
to  absolutely  require  courts  of  justice  to  visit  a 'party  who, 
from  ignorance  or  misconception,  had  omitted  to  pursue  a 
certain  form  of  proceeding,  with  consequences  so  highly  in- 
equitable and  penal.  So  abnormal  a  rule  could  not  be  estab- 
lished, except  by  legislative  language  which  would  admit  of 
but  a  single  meaning.  Such  language  I  do  not  find  in  the 
present  instance.  This  provision  does  not  prescribe  that,  on 
failure  to  give  the  required  notice,  a  judgment  shall  go  against 
all  the  parties  joined,  irrespective  of  the  proofs ;  all  that  it 
says  is  that  the  joinder  of  too  many  defendants  shall  not  be 
objected  to  at  the  trial.  But  the  misjoinder  is  not  objected  to 
at  the  trial,  if  the  plaintiff  is  permitted  to  make  his  case 
against  all  or  any  of  the  defendants.  Wherein,  in  such  a 
■course,  is  there  any  objection  on  account  of  the  misjoinder? 
At  common  law,  the  misjoinder  of  defendants  in  an  action  ex 
contractu,  when  the  point  was  made  and  developed  at  the 
trial,  resulted  in  a  nonsuit ;  and  the  statutory  provision  in 
question  is  remedial  of  that  inequitable  result.  When  this 
act,  therefore,  says  that  no  advantage  shall  be  taken,  at  the 
trial,  of  the  misjoinder,  the  meaning  is  that  the  common-law 
advantage  of  nonsuiting  the  plaintiff  shall  not  be  taken.  As 
the  right  to  nonsuit  was  the  only  advantage  arising  from  the 
misjoinder  known  to  the  law,  the  language  of  the  statute  must 
be  understood  as  referring  to  such  right.  And  it  is  to  be 
noted  that  the  adverse  construction  goes  upon  the  idea,  not  so 
much  that  the  provision  is  a  restriction  upon  the  defendants, 
as  that  it  confers  a  substantive  right  on  the  plaintiff,  for  the 
contention  is  that  the  plaintiff  is  entitled  to  a  judgment 
against  two  persons,  upon  proving  a  debt  due  from  one  of 
them.     A  provision  contrived   to  prevent  defendants  from 


24  NEW  JERSEY  SUPREME  COURT. 

Patterson  v.  Loughridge  and  Powers. 

taking  an  undue  advantage  of  the  plaintiff  could  not  have 
been  designed  to  invert  the  situation,  permitting  the  latter  to 
take  an  undue  advantage  of  the  former. 

Nor  do  I  find  anything  in  the  other  parts  of  this  section 
which  seems  to  countenance  the  construction  discarded  by  me. 
The  regulation  which  follows  the  direction  already  quoted, 
looking  to  an  amendment  of  the  proceedings  before  the  trial, 
are  directions  incident  to  the  course  to  be  pursued  if  notice  of 
misjoinder  be  given.  In  such  event,  in  the  nature  of  things, 
the  amendment  must  be  made  prior  to  the  trial,  but  such  a  pro- 
vision cannot  logically  give  rise  to  any  implication  against  an 
amendment  when  the  conditions  of  the  procedure  are  changed. 
It  does  not  follow  that  because,  when  a  notice  of  misjoinder 
has  beeen  given,  such  amendments  as  are  made  must  precede 
the  time  of  trial,  that  when  a  notice  is  not  given,  amendments 
may  not  be  made  at,  or  subsequent  to,  the  trial. 

In  short,  in  my  opinion,  the  course  of  practice  provided  for 
in  this  statute  is  this :  If  the  defendant  desires  to  stand  on 
his  common-law  right,  and  nonsuit  the  plaintiff  at  the  trial, 
by  reason  of  the  existence  of  a  misjoinder,  he  must  give  the 
statutory  notice.  If  such  notice  be  given,  the  plaintiff  has 
an  alternative  either  to  amend  before  trial  or  run  the  risk  of 
being  nonsuited ;  if  no  notice  be  given  by  the  defendant,  then 
the  plaintiff  cannot  be  nonsuited  for  the  reason  of  a  misjoin- 
der, but  may  recover  against  such  of  the  defendants  as  the 
proofs  warrant,  and  in  such  event,  after  the  verdict,  the  pro- 
ceedings may  be  amended  so  as  to  accord  with  the  fact  as 
found.  This  interpretation  of  the  statute  does  not  appear  to 
me  to  be  opposed  to  its  language,  and  leads  to  the  establish- 
ment of  a  convenient  and  reasonable  rule  of  practice.  So  far 
as  is  known,  it  is  in  harmony  with  the  course  heretofore  pur- 
sued at  the  Circuits,  and  it  has  the  support,  also,  of  the  inti- 
mations in  the  case  of  Cvaft  v.  Smith,  6  Vroom  302.  It  is 
directly  sustained  by  the  decision  in  the  analogous  case  of 
Brovm  v.  Fitch,  4  Vroom  418.  The  case  of  Fleming  v. 
Freese,  2  Dutch.  263,  is  in  no  wise  in  point,  as  it  was  a  pro- 
ceeding under  the  statute  against  joint  debtors — a  proceeding 
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which,  for  very  obvious  reasons,  cannot  be  subjected  to  the 
control  of  the  statutory  regulation  above  considered. 
Let  the  rule  be  discharged. 


EDWAED  DUDLEY  v.  CAMDEN  AND  PHILADELPHIA  FERRY 
COMPANY. 

1.  A  ferryman  is  not  chargeable  for  the  absolute  safety  of  property- 
retained  by  a  passenger  in  his  own   custody  and  under  his  own 

control. 

2.  The  property,  in  such  cases,  is  not  at  the  sole  risk  of  either  party. 
The  ferryman  undertakes  for  its  safety,  as  against  any  defects  in  his 
boat,  or  the  want  of  proper  appliances  for  its  security,  as  well  as  for 
the  skill  and  care  of  liimself  and  his  servants.  The  passenger  is 
bound  to  exercise  ordinary  care  and  skill  in  its  management;  and 
if  he  is  guilty  of  negligence  contributory  to  the  injury,  he  cannot 

recover.  . 

3.  Where  the  ferryman  carries  the  property  gratuitously,  he  is  liable 
only  for  gross  negligence. 

On  rule  to  show  cause. 

Argued  at  November  Term,  1879,  before  Beasley,  Chief 
Justice,  and  Justices  Van  Syckel  and  Dixon. 

For  the  plaintiff,  P.  L.  Voorhees. 

For  the  defendants,  E.  T.  Green. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  In  April,  1877,  the  plaintiff  drove  his 
horses  and  carriage  upon  the  defendants'  ferry  boat,  at  Phila- 
delphia, for  the  purpose  of  crossing  over  to  Camden.  Before 
the  boat  left  the  slip,  the  horses  became  frightened,  and  ran 
over  the  bow  of  the  boat  into  the  river.  The  horses  were 
drowned,  and  the  carriage  and  harness  damaged.  This  action 
is  brought  to  recover  compensation  for  the  loss. 

A  ferryman  is  not  chargeable  as  a  common  carrier,  for  the 
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absolute  safety  of  property  retained  by  a  passenger  in  his  own- 
custody  and  under  his  own  control. 

In  White  V.  Winnisimmet  Co.,  7  Oash.  155,  the  plaintiif, 
who  drove  his  horse  upon  the  ferry  boat  and  retained  the  cus- 
tody of  him,  was  held  to  be  without  remedy  for  the  loss  of 
the  horse,  which  became  frightened  at  the  bell  and  jumped 
overboard,  because  he  failed  to  exercise  proper  care  and  over- 
sight over  his  property. 

That  the  doctrine  of  contributory  negligence  is  applicable 
to  cases  of  this  character,  is  the  settled  rule  in  New  York. 
Clark  V.  Union  Ferry  Co.,  35  N.  Y.  485 ;  Wyckoff  v.  Queens 
County  Ferry  Co.,  52  N.  Y.  32.  The  same  rule  is  recognized 
in  Willoughhy  v.  Horridge,  12  C.  B.  742. 

The  property,  in  such  cases,  is  not  at  the  sole  risk  of  either 
party.  The  ferryman  undertakes  for  its  safety,  as  against  any 
defects  in  his  boat,  or  the  want  of  proper  appliances  for  the 
security  of  goods  committed  to  him,  as  well  as  for  the  skill 
and  care  of  himself  and  his  servants.  The  defendants  in  this 
case,  if  carrying  for  hire,  would  have  been  responsible  for 
diligence,  care,  and  skill  on  their  part,  and  would  have  been 
bound  to  provide  such  safeguards  as,  under  all  ordinary  cir- 
cumstances, would  have  saved  the  plaintiff  from  loss.  If  the 
plaintiff  retained  possession  of  his  property,  and  assumed  the 
care  of  it,  he  also  was  bound  to  exercise  ordinary  care  and 
prudence  in  the  management  of  it,  to  prevent  loss  or  injury, 
and  if  he  was  guilty  of  negligence  contributory  to  the  injury^^ 
he  cannot  recover.      Wharton  on  Negligence,  §  707. 

The  plaintiff's  account  of  the  transaction  is  that  he  drove 
on  the  boat  in  a  fall-top  buggy,  and,  wishing  to  blanket  his 
horses,  he  wrapped  the  lines  around  the  whip  and  got  out 
on  the  right-hand  side,  and  walked  around  to  the  wheel  on 
the  left  side,  where  he  could  not  reach  the  lines.  While  in 
that  situation,  the  horses  made  a  step  or  two  forward,  striking 
the  wheel  against  the  iron  guard  of  the  boat,  which  made  a 
noise  that  frightened  them,  and  they  immediately  started,  and 
plunged  into  the  river. 

The  plaintiff,  not  being  within  reach  of  the  lines,  had  noth- 
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ing  to  check  them  by.  He  admits  that  if  he  had  been  at 
their  heads,  he  could  have  stopped  them.  He  says  they  were 
fine,  high-strung  horses,  but  gentle.  It  is  manifest,  from  the 
plaintiff's  own  statements,  that  it  was  necessary  to  keep  these 
horses  under  proper  control,  to  insure  their  safety,  and  it  was, 
clearly,  negligence  on  his  part,  in  the  situation  in  which  he 
was  placed,  to  put  himself  in  a  position  where  he  had  no 
command  of  them.  They  were  as  effectually  out  of  his  reach 
as  if  he  had  been  at  the  other  end  of  the  boat.  When  he 
put  himself  where  he  could  not  seize  the  lines,  he  assumed 
the  risk  incident  to  it.  The  defendants  had  not  taken,  nor 
had  they  been  called  upon  by  the  plaintiff  to  take  any  over- 
sight of  the  property,  and  they  had,  therefore,  a  right  to  pre- 
sume that  the  plaintiff  would  use  the  reasonable  care  requi- 
site to  secure  safety. 

In  this  case,  the  defendants  were  unpaid  bailees ;  the  plain- 
tiff took  his  horses  upon  their  boat  without  being  required  to 
pay  any  toll.  Regarding  the  degree  of  care  which  the  plain- 
tiff could  lawfully  exact  of  the  defendants,  in  that  character, 
his  own  negligence  is  still  more  manifest.  Ever  since  the 
dictum  of  Lord  Coke,  founded  upon  Southcote's  case,  that 
the  bare  acceptance  of  goods  by  a  mere  depositary,  implied 
a  promise  to  keep  them  safely,  was  overruled  in  Coggs  v. 
Bernard,  degrees  of  negligence  have  been  recognized  in  the 
English  law.  For  a  reference  to  the  long  line  of  authorities, 
see  the  notes  to  that  case  in  1  Smith's  Lead.  Cas. 

In  Foster  v.  Essex  Bank,  17  3Iass.  479,  Chief  Justice 
Parker  considered  the  doctrine  entirely  settled,  that  a  mere 
depositary,  without  any  special  undertaking,  and  without 
reward,  is  not  answerable  for  the  loss  of  goods  deposited,  but 
in  case  of  gross  negligence,  which  is  equivalent  to  fraud,  in 
its  effect  upon  contracts. 

That  a  naked  bailee  is  responsible  only  for  gross  negligence, 
is  the  admitted  law  of  New  York.  Edson  v.  Weston,  7  Cow. 
278 ;  Beardslee  v.  Riohardson,  11  Wend.  25.  This  rule  was 
applied  in  the  later  English  case  of  McCarthy  v.  Young,  6 
H.  &  K  329. 
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While  there  are  cases  which  criticise  the  attempt  to  define, 
precisely,  what  constitutes  gross  negligence,  and  the  difierence 
between  negligence  and  gross  negligence,  the  necessity  of  dis- 
tinguishing between  different  degrees  of  care,  has  never  been 
denied. 

In  Grill  v.  Iron  Screw  Collier  Co.,  L.  B.,  1  C.  P.  600,  where 
the  propriety  of  establishing  degrees  of  negligence  was  ques- 
tioned, it  was  admitted  that  the  line  between  the  degrees  of 
care  cannot  be  disregarded.  The  absence  of  the  requisite  care 
is  the  presence  of  negligence.  Where  a  lesser  degree  of  care  is 
due,  its  absence  shows  a  greater  degree  of  negligence.  It  is 
wholly  immaterial,  therefore,  whether  it  is  termed  gross  negli- 
gence or  the  absence  of  slight  care.  To  make  the  negligence 
actionable,  there  must  be  a  failure  to  exercise  that  degree  of 
care  only  which  can  be  exacted  of  the  defendant  in  the  char- 
acter he  occupies.  That  one  who  permits  his  friend  to  deposit 
his  valuables  in  his  safe,  temporarily,  should  not  be  held  to 
the  same  degree  of  responsibility  which  attaches  to  a  safe 
deposit  company,  is  a  rule  of  such  obvious  justice,  that  it 
must  inhere  in  every  system  of  law  that  equitably  regulates 
human  conduct.  The  defendants  in  this  case,  as  gratuitous 
bailees,  were  liable  only  for  the  omission  of  that  care  which 
the  most  inattentive  and  thoughtless  of  men  never  fail  to 
take  of  their  own  affairs.  No  such  carelessness  was  shown 
on  the  trial  below. 

The  rule  to  show  cause  should  be  made  absolute. 


FREDERICK  DAVEY  v.  EVAN  JONES. 

1.  The  plaintiff,  who  was  endorsee  of  the  note  sued  on,  sent  it  to  a  bank 
for  collection.  The  notary  of  the  bank  read  the  plaintiff's  name 
Darcy,  instead  of  Davey,  and  the  notices  of  protest,  being  sent  to 
Darcy,  never  reached  the  plaintiff,  Davey,  so  that  he  failed  to  give  the 
requisite  notice  to  his  endorser,  the  defendant,  Jones.  Held — That 
the  plaintiff  is  not  entitled  to  recover  against  Jones. 

^.    The  bank  knew  who  the  holder  was,  and  was  bound  to  inform  the 
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notary,  who  was  its  agent,  and  not  the  agent  of  the  plaintiff.  The 
notary,  therefore,  was  chargeable  with  the  knowledge  which  the  bank 

had.  .nil 

A  bank  which  assumes  the  duty  of  a  collecting  agent,  is  absolutely 
liable  for  any  negligence  or  default  of  a  notary  or  correspondent,  as 
well  as  of  its  own  immediate  servants,  in  relation  to  it. 


On  rule  to  show  cause. 

Argued  at  November  Term,  1879,  before  Beasley,  Chief 
Justice,  and  Justices  Van  Syckel  and  Dixon. 

For  the  plaintiff,  G.  F.  Parol. 

For  the  defendant,  W.  J.  Magie. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  This  is  a  suit  upon  a  promissory  note, 
drawn  by  Lewis  D.  Jones  to  the  order  of  the  defendant,  Evan 
Jones,  and  by  him  endorsed  to  the  plaintiff.  The  note  was 
payable  at  the  First  National  Bank  of  Jersey  City.  The 
plaintiff  resides  at  Finderne,  in  Somerset  county,  and  the  de- 
fendant at  Plainfield,  in  the  county  of  Union,  in  this  state. 
The  plaintiff  endorsed  the  note,  and  left  it,  before  its  maturity, 
for  collection,  at  the  First  National  Bank  of  Jersey  City,  to 
the  ofiacers  of  which  he  was  known,  and  where  he  had  been 
a  dealer  and  depositor  for  twenty  years.  When  the  note  came 
due,  the  drawer  had  no  funds  in  bank  to  meet  it,  and  it  was 
handed  by  the  teller  of  the  bank  to  the  notary,  for  protest. 
The  notary,  by  mistake,  read  the  plaintiff's  name  on  the  note 
Frederick  Darcy,  instead  of  Frederick  Davey,  and  made  out 
the  notices  of  protest  to  Frederick  Darcy  and  Evan  Jones, 
and  enclosed  tliem  in  an  envelope,  directed  to  Frederick 
Darcy,  Jersey  City.  In  consequence  of  this  mistake,  the 
notices  did  not  reach  the  plaintiff,  and  no  notice  was,  there- 
fore, sent  to  or  received  J)y  Evan  Jones,  the  defendant. 

The  plaintiff  sets  up  these  circumstances  in  excuse  of  hia 
failure  to  give  notice  of  non-payment  to  the  defendant. 
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When  a  note  is  deposited  by  the  holder  with  an  agent  or 
bank,  for  the  purpose  of  collection  at  maturity,  such  agent  or 
bank  will  be  entitled  to  the  same  time  to  give  notice  of  dis- 
honor to  his  principal  as  if  such  depositary  were  the  real 
holder  for  value,  and  the  principal  will  be  entitled,  after  he 
receives  such  notice  from  his  agent,  to  the  like  time  to  trans- 
mit notice  to  the  antecedent  parties,  whom  he  seeks  to  charge, 
as  if  he  were  an  endorser,  and  had  received  notice  from  the 
real  holder  for  value,  and  not  from  his  own  agent.  Haynes  v. 
Birks,  ^  B.&  P.  599 ;  Howard  v.  Ives,  1  Bill  263 ;  Colt  v. 
Noble,  5  Mass.  167 ;  Howland  v.  Adrain,  1  Vroom  41  ;  State 
Bank  v.  Ayers,  2  Halst.  130 ;  Story  on  Prom.  Notes,  §  326. 

The  bank,  therefore,  had  the  option  to  send  the  notice  to 
■each  endorser,  or  to  send  all  the  notices  to  the  plaintiff,  upon 
whom  the  duty  would  then  have  fallen  to  notify  the  prior 
parties. 

Collecting  agents  are  recognized  in  the  law  as  holders  for 
collection,  and  for  all  the  purposes  of  demand  and  notice,  and 
the  exercise  of  due  diligence  after  dishonor,  they  are  holders 
of  the  note ;  and  the  law  imposes  upon  them  the  duty  of 
doing  all  that  the  owner  would  be  required  to  do  for  the  pro- 
tection of  his  rights,  and  makes  them  liable  over  to  the  owner 
for  default  in  that  duty.  Bartlett  v.  Isbell,  31  Conn.  296 ; 
Mechanics'  Bank  v.  Titus,  6  Vroom  588 ;  Beall  v.  Parrish,  20 
N.  Y.  407. 

The  bank  knew  the  holder,  and  was  bound  to  inform  the 
notary,  who  was  its  agent,  and  not  the  agent  of  the  plaintiff. 
Howard  v.  Ives,  1  Hill  263 ;  Mead  v.  Engs,  5  Cow.  303  ; 
Bartlett  v.  Isbell,  31  Conn.  296. 

The  notary,  therefore,  being  the  agent  of  the  bank,  is 
chargeable  in  law  with  the  knowledge  which  the  bank  had, 
and  must  be  presumed  to  have  known  who  the  plaintiff  was. 
It  was  the  duty  of  the  agent,  on  behalf  of  his  principal,  to 
send  the  notices  to  Frederick  Davey,  and  his  failure  to  do  so 
must  be  treated  as  the  negligence  of* the  bank.  If  the  plain- 
tiff^s  name  was  written  ambiguously,  it  was  carelessness  on  the 
part  of  the  bank  not  to  inform  the  notary  what  the  name  was. 
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A  bank  which  assumes  the  duty  of  a  collecting  agent,  is 
absolutely  liable  for  any  negligence  or  default  of  a  notary  or 
correspondent,  as  well  as  of  its  own  immediate  servants,  in 
relation  to  it.  This  was  declared  to  be  the  law  in  New  York, 
by  the  leading  case  of  Allen  v.  Merchants'  Bank,  22  Wend. 
214.  In  that  case,  it  was  held  that  a  bank  receiving  for  col- 
lection a  bill  of  exchange  drawn  in  New  York,  upon  a  person 
residing  in  another  state,  is  liable  for  any  neglect  of  duty 
occurring  in  its  collection,  whether  arising  from  the  default 
of  its  officers  here,  its  correspondents  abroad,  or  of  agents 
employed  by  such  correspondents,  and  that  the  omission  to 
give  notice  of  non-acceptance,  happening  through  the  default 
of  a  commissioned  public  ofScer,  a  notary  does  not  vary  the 
rights  of  the  parties,  pro  hac  vice;  he  acted  merely  as  the  agent 
of  his  employers,  and  not  in  his  official  capacity. 

Although,  in  this  case,  there  was  a  divided  court,  it  became 
the  firmly  established  law  of  New  York,  by  a  unanimous 
opinion  of  tlie  Court  of  Appeals,  in  Ayrault  v.  Pacific  Bank, 
47  N.  Y.  573.  The  correctness  of  the  rule  was  recognized  in 
this  state,  in  Mechanics'  Bank  v.  Titus,  6  Vroom  588. 

In  Paterson  Bank  v.  Butler,  7  HalsL  268,  it  was  held  that 
a  letter  misdirected,  when  information  was  attainable,  and 
when  the  residence  was  actually  known  to  the  plaintiff,  cannot 
be  excused  by  any  want  of  actual  information  of  the  notary's 
clerk,  for,  in  this  part  of  the  transaction,  the  notary  was  so 
much  the  mere  agent  of  the  endorsees,  that  he  must  be 
deemed  to  have  had  knowledge  of  whatever,  iu  respect  to  the 
place  of  residence,  was  known  to  the  former. 

The  result  of  these  rules  is,  that  the  default  in  giving  notice 
arose  either  from  the  negligence  of  the  plaintiff  iu  writing 
his  name  ambiguously  upon  the  note,  or  from  the  carelessness 
of  his  collecting  agent,  and  the  plaintiff,  therefore,  has  shown 
no  excuse  for  failure  to  give  the  requisite  notice  of  dishonor 
to  the  defendant,  in  order  to  fix  him  with  liability  as  first 
endorser. 

The  rule  to  show  cause  should  be  made  absolute. 
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HERMAN  SCHALK  v.  GEOEGE  P.  KINGSLEY. 

1.  While  an  attorney-at-law  acts  merely  in  the  character  of  attorney^ 
making  use  of  the  process  of  the  law  to  enforce  his  client's  demand, 
however  groundless  and  vexatious  it  may  be,  he  is  not  liable  to  suit. 
But  when  he  steps  beyond  that,  and  actively  aids  his  client  in  the- 
execution  of  his  purpose,  he  is  not  shielded  from  responsibility. 

2.  In  an  action  by  a  mortgagee  for  injury  to  the  mortgaged  premises, 
the  measure  of  damages  is  not  the  depreciation  in  the  market  value 
of  the  premises,  but  the  diminution  in  the  value  of  the  security. 

3.  Where  there  are  several  mortgagees,  each  may,  without  reference  to 
the  other,  recover  such  damages  as  he  can  show  he  has  sustained. 


On  rule  to  show  cause. 

Argued  at  November  Term,  1879,  before  Beasley,  Chief 
Justice,  aud  Justices  Yan  Syckel  and  Dixon. 

For  the  plaintiff,  Thomas  N.  McCarter. 

For  the  defendant,  /.  H.  Stone. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  This  suit  was  brought  by  the  plaintiff 
to  recover  damages  which  he  sustained  by  injury  done  to- 
premises  upon  which  he  held  a  mortgage. 

The  allesred  tort  was  the  removal  of  fixtures  from  the  mort- 
gaged  premises,  which  were  appropriated  by  one  Rogers,  a 
subsequent  mortgagee.  The  defendant,  Kingsley,  who  is  an 
attorney-at-law,  was  employed  by  Rogers,  as  his  attorney  in 
this  matter.  While  acting  in  that  capacity,  Kingsley,  on 
behalf  of  Rogers,  employed  workmen  to  remove  the  fixtures, 
and  paid  them  for  their  labor. 

Two  questions  are  presented  by  the  case  : 

First.  Whether  suit  will  lie  against  the  attorney. 

Second.  What  is  the  true  measure  of  damages  in  such  cases. 

An  attorney  is  not  liable  with  his  client,  in  a  joint  action 
of  trespass,  unless  it  can  be  shown  that  he  has  gone  beyond 
the  strict  line  of  his  duty.  So  long  as  he  acts  strictly  in  the 
execution  of  the  duties  of  his  profession,  and  does  not  actu- 
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ally  participate  in  the  commission  of  tlie  trespass,  he  is  not 
liable.  But  when  lie  steps  beyond  that  line,  and  actively  aids 
his  client  in  the  execution  of  his  purpose,  he  is  not  shielded 
from  responsibility.  Hunter  v.  Biirlis,  10  Wend.  358  ;  Green 
V.  Elgie,  5  Q.  B.  99;  Ford  v.  Williams,  13  iV.  F.  577. 

While  he  acts  merely  in  his  character  of  attorney,  making^ 
use  of  the  process  of  the  law  to  enforce  his  client's  demand,, 
however  groundless  and  vexatious  it  may  be,  he  is  not  amen- 
able to  suit.  Oakley  v.  Davis,  1 6  East  82 ;  Sowell  v.  Champion^ 
6  Ad.  &  El.  407. 

In  the  latter  case  it  was  conceded  that  the  attorney  would 
have  made  himself  liable  if  he  had  done  something  beyond 
the  mere  delivery  of  the  writ,  as  by  going  with  the  officer  to 
assist  in  its  execution,  or  giving  some  direction  independent 
of  that  in  the  writ,  to  execute  it  in  an  unauthorized  mode. 

The  distinction  is  clearly  drawn  in  Hardy  v.  Keeler,  56  IlL 
152,  where  it  is  held  that  an  attorney  is  not  liable  for  any 
illegal  seizure  that  may  be  made  under  a  writ  issued  by  him ; 
but  where,  in  addition  to  issuing  the  writ,  he  sent  his  clerk  to 
assist  in  the  levy  thereof,  the  plea  that  he  is  an  attorney  will 
not  avail  as  a  defence. 

In  this  case  the  attorney  employed  the  workmen,  instructed 
them  to  commit  the  wrong  complained  of,  and  paid  them  for 
it.  Under  such  circumstances,  he  cannot  claim  that  he  was 
acting  in  the  legitimate  sphere  of  an  attorney  at  law,  and  is 
not  entitled  to  immunity. 

That  a  suit  will  lie  by  a  second  mortgagee  for  an  injury 
which  impairs  the  value  of  his  security,  is  res  adjudicnta  in 
this  court.     Jackson  v.  Turrell,  10  Vroom  329. 

While  the  right  to  recover  must  be  considered  as  settled,  it 
will  be  found,  upon  reflection,  that  no  rule  for  the  measure  of 
damages  will  do  complete  justice  in  all  cases.  The  difficulty 
inheres  in  the  relation  of  the  parties  to  the  subject  of  the  in- 
jury. 

In  Massachusetts  the  unquestioned  rule  is  that  the  second 
mortgagee  recovers  the  full  amount  of  damages  done  to  the 
mortgaged  premises,  although  the  security  for  his  debt  may 
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still  be  ample.  Gooding  v.  Shea,  103  Mass.  360  ;  Byrom  v. 
'Chapln,  113  llass.  308. 

It  is  there  held  that  the  action  is  not  based  upon,  and  the 
-damages  are  not  to  be  measured  by,  proof  of  the  insufficiency 
of  the  remaining  security  ;  that  the  mortgagee  is  not  obliged 
to  accept  what  remains,  but  is  entitled  to  the  benefit  of  the 
mortgaged  premises  in  their  unimpaired  condition. 

In  New  York  the  recovery  is  limited  to  the  amount  of  in- 
jury to  the  mortgagee,  however  great  the  injury  to  the  land 
may  be.      Van  Pelt  v.  McGraw,  4  Comst.  110. 

One  of  these  rules  must  be  applied  to  actions  of  this  char- 
acter. 

In  the  absence  of  any  settled  practice,  that  should  be 
adopted  which  is  deemed  to  be  best  adapted  to  the  character 
of  the  plaintiif' s  estate,  and  which  will  produce  the  best  prac- 
tical results. 

There  is  much  force  in  the  Massachusetts  view,  that  the 
mortgagee  is  entitled  to  be  protected  in  the  enjoyment  of  the 
security  for  which  he  contracted,  however  ample  it  may  be, 
and  the  wrong-doer  himself  ought  not  to  complain  if  he  is 
compelled  to  restore  what  he  unlawfully  removed.  Especially 
would  this  be  so  in  the  case  of  a  mortgage  maturing  at  a  re- 
mote future  period,  when  the  real  value  of  the  premises  would 
■depend  upon  contingencies  which  might  not  be  foreseen.  But 
while  injustice  may,  in  some  cases,  be  done  by  rejecting  this 
rule,  it  is  not  in  harmony  with  the  nature  of  the  mortgagee's 
€state,  and  its  adoption  in  practice  would  lead  to  many  diffi- 
culties. 

In  Massachusetts,  by  force  and  effect  of  the  mortgage,  the 
legal  estate  at  once  vests  in  the  mortgagee,  and,  as  between 
the  parties  to  the  mortgage,  the  right  of  possession  also  passes 
immediately  to  the  mortgagee,  and  carries  with  it  the  inci- 
dents of  a  right  to  sue  in  trespass  for  any  injury  to  the  free- 
hold. There  it  may  be  a  necessary  logical  sequence  that,  in 
an  action  at  law,  the  damages  which  represent  the  injury  to 
the  premises  must  go  to  the  owner  of  the  legal  estate. 

In  New  Jersey,  as  in  New  York,  a  different  rule  prevails 
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as  to  the  relation  between  mortgagor  and  mortgagee.  Here 
the  land  is  considered  a  pledge  in  equity  for  the  p:iyment  of 
the  debt.  "  The  mortgage  is  regarded  not  as  a  common  law 
conveyance  on  condition,  but  as  a  security  for  debt,  the  legal 
estate  subsisting  only  for  that  purpose."  Shields  v.  Lozear,  5 
Vroom  496;    Wade  v.  3Iiller,  3  Vroom  296. 

It  would  seem  to  be  in  consonance  with  legal  principles  to 
hold  that  this  action  in  this  state  must  be  based  not  upon  the 
injury  to  the  mortgaged  premises,  but  upon  the  loss  occasioned 
to  the  plaintiff  by  the  partial  destruction  of  his  security,  and 
that  the  extent  of  such  loss  must  measure  his  damages. 

The  objections  to  the  Massachusetts  rule  are  obvious,  and 
are  not  met,  in  my  judgment,  by  the  court  in  Gooding  v. 
Shed,  before  cited.  Such  litigation  would  frequently  result  to 
the  benefit  of  the  mortgagor  by  whose  consent  the  wrong  was 
committed,  by  operating  as  a  satisfaction  of  the  mortgage, 
when  the  premises  were  still  ample  to  satisfy  the  mortgage 
debt. 

A  more  serious  objection  would  exist  in  the  fact  that  the 
action  would  be  maintainable  for  every  slight  injury  to  the 
freehold.  The  person  who  purchased  and  removed  a  stick  of 
timber  or  a  cord  of  wood,  or  the  mechanic  who  tore  down  an 
old  building,  preparatory  to  the  erection  of  a  new  one,  or  who 
made  any  alteration  in  the  structures  upon  the  premises  which 
might  be  deemed,  in  any  degree,  detrimental  to  their  value, 
would  be  amenable  to  suit. 

But,  admitting  that  the  third  mortgagee  may  sue  and 
recover  for  the  entire  injury  to  the  premises,  how  shall  the 
damages  be  appropriated,  and  how  would  the  wrong-doer  be 
shielded  from  further  recovery  by  the  first  and  second  mort- 
gagees ? 

The  prior  mortgagees  could  not  be  made  parties  to  such 
suit,  and  they  would  not  be  bound  by  the  verdict  as  to  the 
amount  of  damages  found  in  favor  of  the  third  mortgagee ; 
and,  in  our  practice,  there  is  no  method  in  which  the  injury  to 
each  mortgagee  could  be  ascertained,  and  the  distribution  prop- 
erly made.     In  fact,  the  rule  repels  the  idea  of  distribution, 
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for  it  is  based  upon  the  notion  that  the  mortgagee  plaintiff  is 
entitled  to  the  entire  damage  done  to  the  lands. 

A  rule  which  would  subject  a  defendant  to  pay  to  each  of 
several  mortgagees  the  full  amount  of  damage  which  he  had 
committed  upon  the  premises,  would  unhesitatingly  be  con- 
demned. 

It  is  therefore  suggested,  in  tlie  Massachusetts  cases,  that 
but  one  recovery  would  be  allowed,  and  that  would  after- 
wards be  appropriated  under  the  direction  of  the  court.  Aside 
from  the  entire  absence  of  any  recognized  procedure  in  our 
courts  of  law  by  which  the  several  parties  in  interest  could  be 
bound  by  the  verdict,  and  by  which  an  appropriation  could 
be  made,  such  a  course  would  manifestly  be  mere  circumlocu- 
tion, leading  to  the  practical  adoption  of  the  other  rule ;  for, 
in  the  end,  the  distribution  would  necessarily  be  made  upon 
the  basis  of  the  actual  loss  to  each  mortgagee. 

All  these  difficulties  will  be  obviated  by  adopting  the  injury 
to  the  security  as  the  basis  of  damages. 

Under  that  rule,  no  suit  can  be  maintained  unless  the 
plaintiff  sustains  a  substantial  injury ;  and  each  mortgagee 
in  turn  may,  without  reference  to  the  other,  recover  such 
damage  as  he  can  show  he  has  sustained  on  his  part. 

The  action  must  rest  upon  proof  that,  before  the  alleged 
injury,  the  mortgaged  premises  were  of  sufficient  value  to  pay 
the  plaintiff's  mortgage,  or  a  part  of  it,  and  that,  by  reason  of 
such  injury,  they  became  inadequate  for  that  purpose. 

In  that  view,  the  extent  of  the  loss  can  be  approximately 
computed. 

This,  in  my  opinion,  is  the  better  rule,  and  one  which,  in 
its  practical  application,  will  not  be  attended  with  any  serious 
difficulty. 

It  remains  to  be  considered  whether  there  was  any  misdi- 
rection to  the  jury  in  regard  to  the  mode  of  computing  dam- 
ages in  this  case. 

The  judge  who  tried  the  cause  below  instructed  the  jury  as 
follows :  "  Then  the  next  question  that  will  arise  will  be  the 
principles  on  which  the  plaintiff  is  to  be  compensated  for  that 
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injury.  I  have  already  said,  it  is  the  diminution  iu  the  value 
of  the  security,  the  depreciation  in  the  market  value  of  the 
premises  on  which  the  plaintiff  had  a  mortgage.  You  have 
heard  the  testimony  on  that  subject,  and  whatever  that  dimin- 
ished market  value  of  the  premises  is,  would  be  a  proper  sum 
to  allow  for  damages." 

This  statement  of  the  rule  of  damages  is  apparently  incor- 
rect, but,  under  the  existing  facts  of  the  case,  the  diminution 
in  the  value  of  the  plaintiff's  mortgage  security,  and  the 
depreciation  in  the  market  value  of  the  mortgaged  premises, 
were,  in  effect,  the  same  thing,  and  therefore  no  injury  was 
done  to  the  defendant  on  the  trial. 

The  plaintiff  held  a  mortgage  for  §7000,  subject  to  a  prior 
mortgage  for  $6000,  given  to  the  Mutual  Life  Insurance 
Company  of  New  York.  The  alleged  injury  was  committed 
between  the  23d  and  25th  of  October,  1875.  The  mortgage 
•of  the  Mutual  Life  Insurance  Company  was  foreclosed,  and 
the  premises  sold  thereunder,  November  23d,  1875,  and  pur- 
chased by  the  plaintiff,  for  the  amount  of  the  first  encum- 
brance. This  was  evidence  that,  after  the  injury,  the  mortgaged 
premises  were  worth  just  the  amount  of  the  first  mortgage, 
and,  therefore,  the  loss  to  the  plaintiff's  mortgage  by  the  injury 
^as  the  value  to  the  premises  of  the  fixtures  removed.  There 
was  no  evidence  to  show  that  the  value  of  the  fixtures  equaled 
the  amount  of  the  plaintiff's  mortgage,  and  the  verdict  was 
only  for  the  sum  of  $1795.  The  learned  justice  who  tried 
the  cause,  in  stating  the  rule  of  damages,  manifestly  had  in 
view  the  fact  that,  under  the  circumstances  of  the  case,  the 
plaintiff  was  entitled  to  recover  to  the  full  extent  of  the 
injury  to  the  mortgaged  premises,  and  no  injury  was  done  to 
^the  defendant  by  stating  the  rule  in  that  way. 

The  rule  to  show  cause  should  be  discharged. 
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STATE,  THEODOEE  MACKNET,  PROSECUTOK,  v.  MAYOR  ANP 
COMMON  COUNCIL  OF  THE  CITY  OF  NEWARK. 

1.  The  estate  which  tlie  owner  has  in  lands  in  the  city  of  Newark,  may 

be  sold  for  personal  taxes  assessed  against  him,  before  resorting  to  his 
personal  property. 

2.  By  the  seventy-seventh  section  of  the  charter  of  Newark,  taxes  assessed 

upon  real  estate  have  priority  over  mortgages,  but  taxes  assessed  upon 
personal  property  of  the  owners  of  land,  have  not  such  priority. 


On  certiorari. 

Argued  at  June  Term,  1879,  before  Justices  Depue,  Dixon 
and  Van  Syckel. 

For  the  plaintiff,  W,  H.  Francis. 

For  the  defendant,  Henry  Young. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  object  of  the  writ  of  certiorari,  in 
this  case,  is  to  test  the  validity  of  a  certain  assessment  for 
taxes  for  the  year  1875,  against  Orson  Wilson,  of  the  city  of 
Newark,  and  also  of  a  certain  assessment  for  taxes  upon  real 
estate  then  owned  by  said  Wilson,  in  said  city,  and  of  the 
proceedings  by  virtue  of  which  the  lands  were  sold  to  satisfy^ 
the  said  assessments. 

No  specific  defect  in  making  the  assessment  is  pointed  out 
in  the  reasons  filed.  The  omission  relied  upon  is  that  the  list 
of  assessments  delivered  to  the  receiver  fails  to  exhibit  the 
rate  per  dollar  at  which  the  tax  is  assessed. 

The  list  shows  the  entire  valuation  upon  which  the  assess- 
ment is  to  be  made,  and  the  sum  to  be  raised,  and  therefore 
the  rate  of  taxation  would  be  made  apparent  by  simple  calcu- 
lation. The  board  fixed  the  per  cent,  of  taxation,  and  each 
tax  bill  showed,  expressly,  the  rate  per  dollar  assessed.  The 
tax  was  laid  in  1875,  and  the  writ  of  certiorari  was  applied 
for  in  1879.  After  the  lapse  of  so  much  time,  an  omission 
of  this  character  ought  not  to  be  considered. 
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The  second  reason  relates  to  the  mode  in  which  the  tax 
was  collected. 

The  prosecutor  insists — 

1.  That  the  personal  property  of  Wilson  should  have  been 
exhausted  before  a  warrant  was  issued  to  sell  laud. 

2.  That  the  personal  tax  should  have  been  made  out  of  all 
the  real  estate  of  Wilson,  and  not  included  in  the  warrant  for 
the  tax  on  specific  real  estate. 

3.  That  the  warrant  actually  issued  included  direction  to 
sell  personalty,  and  was  not  obeyed. 

Section  77  of  the  city  charter  {Charter  Book,  p.  46,)  pro- 
vides':   "That   any  assessment   of  taxes  hereafter  made  in 
the  city  of  Newark  against  any  person  or  persons,  shall  be 
and  remain  a  lien  on  all  lands  and  real  estate  of  such  person, 
within    the  city,   for  the   amount  of  such  assessment,   with 
interest  thereon,  and    all    costs   and  fees,   for  the  space  of 
two  years  from  the  twentieth   day  of  June  of  the  year  in 
which  said  assessment  shall  be  made;  and  any  assessment  of 
taxes  hereafter  made  upon   any  lands  and  real  estate  within 
the  city,  shall  be  and  remain  a  lien  upon  such  lands  and  real 
estate  for   two   years,   notwithstanding   any   devise,  descent, 
alienation,  mortgage,  or  other  encumbrance  thereof,  and  not- 
withstanding any  mistake  in  the  name  or  names  of  the  owner 
or  owners,  or  omission  to  name  the  owner  or  owners  of  such 
lands  and  real  estate." 

This  section  refers  to  two  classes  of  taxes:  first,  the  tax  on 
the  personal  property  of  those  who  own  real  estate  within  the 
city,  and,  secondly,  the  tax  on  such  real  estate  of  such  persons, 
both  of  which  taxes  are  expressly  declared  to  be  a  lien  on 
real  estate.  The  first  is  a  lien,  generally,  on  all  real  estate  of 
the  taxpayer  within  the  city;  the  latter  is  a  lien  on  the  real 
estate  assessed.  It  is  admitted  that  no  attempt  was  made  by 
the  city  authorities  to  collect  the  personal  tax  out  of  Wilson's 
personal  property. 

Was  it  necessary  to  do  so  before  resorting  to  the  real  estate  ? 
The  office  of  receiver  of  taxes  for  Newark  was  created  by  act 
of  March  10th,  1859  {Pamph.  L.,  p.  476.)    The  receiver  was 
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vested  with  the  powers  and  duties  which  formerly  fell  upon  the 
several  ward  collectors.  It  was  the  duty  of  the  receiver  of 
taxes,  within  ten  days  after  the  20th  of  January  in  each  year, 
to  make  out  a  list  of  delinquent  taxpayers,  and  deliver  the 
same  to  a  justice  of  the  peace,  who  was  directed  to  issue  his 
warrant  for  the  collection  of  the  same,  both  real  and  personal, 
to  the  receiver  of  taxes,  and  the  receiver  was  authorized  to 
collect  said  taxes,  both  real  and  personal,  out  of  the  personal 
property  of  the  person  assessed.  If  the  person  assessed,  and 
failing  to  pay  his  tax,  owned  real  estate  in  the  city,  it  became 
the  duty  of  the  receiver  to  make  return  of  said  tax  to  the 
<;omraon  council,  wdio  delivered  the  return  to  the  city  trea- 
surer, and  he  prepared  a  transcript  of  the  unpaid  taxes,  so  far 
■''as  the  same  were  assessed  on  any  lands  and  real  estate  within 
the  city,"  or  "  were  a  lien  upon  any  such  lands  and  real 
estate,"  and,  after  due  notice,  proceeded  to  sell  said  lands  at 
public  sale,  for  such  taxes.  Charter  Booh  of  Newark,  §§  79, 
^0,  81,  84,  86,  87,  88,  pp.  47,  &c.;  Pamph.  L.,  1859,  p.  476, 
§§  3,  5 ;  Pamph.  L.,  1866,  p.  451,  §  14. 

It  will  be  observed  that,  by  Section  80,  {Charter  Book, 
p.  48,)  where  the  taxpayer  had  no  personal  or  real  estate,  out 
of  which  the  tax  could  be  made,  his  body  could  be  taken  by 
the  warrant  therein  authorized. 

This  is  a  brief  summary  of  the  law  as  it  stood  until  March 
25th,  1869.  In  that  year  {Pamph.  L.,  p.  673,  §  5,)  an  act 
was  passed  providing  that  "  whenever  any  taxes  on  real  or  per- 
sonal estate,  or  otherwise,  against  the  owner  or  owners  of  any 
real  estate,  remain  unpaid  on  the  twentieth  day  of  January  in 
any  year,  the  receiver  of  taxes  of  the  city  of  Newark  shall 
■cause  a  warrant  to  be  issued  in  a  book  or  books  specifying  the 
Avard  in  which  the  delinquency  occurs,  and  separately  from 
the  warrants  issued  to  the  several  deputy  collectors  of  arrears, 
for  the  ordinary  personal  taxes ;  and  the  said  receiver  of  taxes, 
as  collector  of  arrears,  shall  collect  all  such  taxes,  which  shall 
foe  payable  at  his  office,  and  pay  them  over  to  the  city  treas- 
urer," &c. 

This  legislation  changed  the  method  of  procedure  for  the 
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collection  of  taxes  in  the  city,  by  authorizing  the  issuing  of 
two  warrants— one  for  ordinary  personal  taxes  which  were 
not  liens  on  real  estate,  which  could  be  collected  by  sale  of 
personal  property,  or,  on  default  thereof,  by  imprisonment  of 

the  body. 

The  other  warrant  was  to  be  issued  to  the  receiver  of  taxes, 
as  collector  of  arrears,  for  the  collection  of  any  tax  on  real  or 
personal  estate,  or  otherwise,  against  the  owner  of  any  real 
estate— that  is,  any  tax  assessed  on  real  or  personal  estate 
against  the  owner  of  real  estate,  remaining  unpaid  on  the 
20  th  of  Januaiy  in  each  year. 

This  section  gives  to  the  receiver  no  power  to  sell  the 
lands ;  he  was  merely  to  collect,  and  on  failure  to  do  so,  was 
required  by  said  section  to  make  return  of  the  unpaid  taxes 
to  the  city  treasurer,  on  the  first  Tuesday  of  August  in  each 
year,  whose  duty  it  was,  under  the  sections  of  the  charter 
before  referred  to,  to  make  sale  of  the  lands.     A  further 
change  was  made  in  1873.     By  an  act  passed  in  that  year, 
{Famph.  L.,  p.  314,)  the  office  of  comptroller  was  created, 
-and,  by  Section   12,  it  was  provided  that,  immediately  after 
the  20th  of  January  in  each  year,  the  receiver  of  taxes  shall 
make  a  final  return  and  statement  to  the  comptroller,  of  all 
unpaid  taxes  assessed  against  the  owners  of  real  estate  for  the 
preceding  year ;  and  thereupon  the  comptroller  was  autliorized 
to  do  what  the  city  treasurer  before  had  been  required  to  do — 
that  is,  to  sell  lands  for  unpaid  taxes  which  were  a  lien  on 
real   estate.     The  power  here   given    to   the   comptroller   is 
limited  to  unpaid  taxes  assessed  against  owners  of  real  estate. 
It  has  no  relation  to  those  taxes  assessed  upon  personal  prop- 
erty of  those  who  have  no  real  estate. 

This  review  of  the  complicated  legislation  on  this  subject 
presents  the  law  in  its  existing  form  for  tlie  collection  of  taxes 
in  the  city  of  Newark,  as  I  understand  it.  The  distinction  is 
<5learly  drawn  between  the  mode  of  proceeding  to  collect  ordi- 
nary personal  tax,  which  is  not- a  lien  on  real  estate,  and  taxes 
(real  or  personal)  assessed  against  the  owners  of  real  estate. 
With  the  latter  we  are  concerned  in  this  case,  the  taxes 
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having  been  assessed  against  Wilson,  who  was  the  owner  of 
real  estate  in  the  city. 

The  act  of  1873  {Pamph  L.,  p.  320,  §  12,)  requires  the- 
receiver  of  taxes  to  make  a  final  return  and  statement  to  the 
comptroller  of  all  such  unpaid  taxes.  No  requirement  exists 
in  that  act  for  the  comptroller  to  sell  personal  property  to 
satisfy  taxes  assessed  against  an  owner  of  real  estate,  and 
therefore  the  warrant  issued  to  him  to  that  end  cannot  invali- 
date the  proceedings,  if  otherwise  legal.  After  the  receiver 
delivered  the  statement  to  the  comptroller,  it  became  the  duty 
of  the  latter  to  prepare  a  transcript  of  unpaid  taxes,  in  the 
same  manner  as  the  city  treasurer  had  before  been  required 
to  prepare  it.     Pamph.  L.  1873,  p.  320,  §  12. 

This  transcript  is  to  be  a  statement  of  the  unpaid  taxes 
which  have  been  assessed  upon  lands  and  real  estate  within 
the  city,  or  which  are  liens  upon  such  land  and  real  estate, 
the  description  thereof,  the  names  of  the  owners,  and  the 
amount  of  the  taxes  thereon. 

Immediately  after  this  transcript  is  completed,  it  is  the  duty 
of  the  comptroller  to  give  notice  of  it,  by  publication,  and 
that,  unless  said  taxes  are  paid  at  his  office  in  twenty  days,  he 
will  proceed  to  sell  lands  for  the  same.  Pamph.  L.  1873,  p^ 
320,  §  12 ;   Charter  Book,  p.  50,  §  84. 

I  think,  therefore,  upon  a  fair  construction  of  this  legisla- 
tion, the  comptroller  had  power  to  sell  lands  for  these  taxes, 
without  first  resorting  to  the  personal  estate  of  the  taxpayer. 

But  it  is  insisted  that  the  personal  taxes  assessed  against 
Wilson,  who  was  a  land  owner,  were  a  lien  on  all  lands  of 
Wilson  iu  the  city,  and  that  the  city  had  no  right  to  make  it 
a  special  lien  on  one  particular  piece  of  property.  The  answer 
to  this  is  that  the  lien  would  continue  upon  all  the  real  estate 
until  the  tax  was  satisfied  by  the  sale  of  a  particular  piece, 
and  that  there  is  nothing  in  the  law  to  limit  the  election  of 
the  city  as  to  what  particular  piece  shall  be  sold. 

A  more  serious  difficulty  appears  in  the  fact  that,  in  the 
return  made  to  the  comptroller,  the  personal  tax  and  the  tax 
assessed  on  the  land  were  blended  together. 
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The  defendant  relies  upon  the  general  tax  law,  {Rev.,  p, 
1172,)  that  no  tax  shall  be  reversed  on  certiorari  by  reason 
of  blending  together  two  or  more  taxes,  to  meet  this  objec- 
tion ;  but  that  provision  does  not  apply  to  this  case. 

It  is  not  an  objection  to  the  tax  itself  that  the  two  are 
blended,  but  to  the  mode  in  which  it  is  attempted  to  be  en- 
forced, by  sale  of  the  real  estate.  It  will  not  invalidate  the 
tax,  but  does  it  vitiate  the  sale  ?  It  is  clear  that,  under  that 
return,  the  comptroller  could  not  have  made  a  valid  sale  of 
any  land  except  the  particular  piece  of  real  estate  which  was 
assessed,  because  the  tax  assessed  upon  that  particular  piece 
of  real  estate  would  not  have  been  a  lien  upon  any  other  land, 
and  the  taxes  being  blended,  there  would  have  been  nothing  in 
the  statement  to  show  the  amount  of  the  personal  tax,  which 
was  all  that  could  lawfully  have  been  made  out  of  other  real 
estate.  In  this  case  the  only  land  sold  was  the  land  which 
was  assessed,  and  which  was,  therefore,  liable  for  both  taxes,, 
and  was  subject  to  be  sold  for  both  taxes. 

It  was  not  material,  so  far  as  Wilson  himself  was  con- 
cerned, that  the  taxes  should  be  separated,  as  his  estate  in  the 
/and  was  subject  to  be  sold  for  both  taxes.  None  of  his 
rights  were  impaired  as  to  that  piece  of  property,  although 
'  ;he  city  could  not,  under  that  proceeding,  have  sold  other 
<ands  of  Wilson  for  the  payment  of  that  tax.  Of  this  Wilson 
>jould  not  complain,  as  it  operated  not  against  him  but  in  hi& 
favor. 

While  this  sale  might  be  maintained  as  against  the  tax- 
payer, other  rights  have  intervened  which  present  the  case  in 
another  aspect. 

The  Mutual  Benefit  Life  Insurance  Company  held  a  mort- 
gage upon  the  premises  sold,  antedating  the  levying  of  the 
faxes  in  question,  which  mortgage  has  been  since  foreclosed, 
and  said  premises  purchased  at  the  foreclosure  sale  by  Theo- 
dore Macknet,  the  relator,  for  the  mortgagee.  The  relator 
msists  that,  assuming  the  proceedings  to  be  legal,  the  personal 
tax  was  a  lien  only  on  the  owner's  equity  of  redemption,  and 
that,  therefore,  his  title  under  the  foreclosure  sale  will  prevail 
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over  the  tax  title.  If  the  tax  sale  had  been  made  for  the 
personal  tax  alone,  the  question  as  to  the  extent  of  the  lien 
could  not  be  raised  on  this  argument,  for  the  relator,  if  right 
in  his  premises,  would  have  the  paramount  title. 

The  language  of  the  seventy-seventh  section  of  the  Newark 
charter  is  as  comprehensive  as  that  in  the  charter  of  Trenton, 
which,  in  the  case  of  Trustees  for  the  Support  of  Public  Schools 
V.  Trenton,  3  Stew.  674,  was  held  to  give  real  estate  taxes 
priority  over  mortgages.  At  the  time  of  the  assessment  of  the 
tax  in  question,  the  five-county  act  {Pamph  L.  1868,  p.  865,) 
was  in  force  in  Essex  county.  By  the  provisions  of  this  act, 
all  mortgages  upon  real  and  personal  property  in  said  county 
were  exempt  from  taxation  in  the  hands  of  any  inhabitant  of 
this  state.  Under  this  act,  the  tax  upon  land  was  necessarily 
assessed  against  the  entire  estate,  and  not  upon  the  value  of 
the  equity  of  redemption,  and  the  lien  of  the  tax  would, 
therefore,  justly  attach  to  the  fee.  The  Supreme  Court  of 
Massachusetts,  in  Parker  v.  Baxter,  2  Gray  188,  under  a 
narrower  statutory  provision  than  the  one  contained  in  the 
Newark  charter,  held  the  tax  lien  to  be  commensurate  with 
the  estate  taxed.  It  must  be  admitted  that  the  lien  of  the 
tax  levied  on  the  land  is  superior  to  the  lien  of  the  prior 
mortgage,  and  it  is,  therefore,  important  to  determine  whether 
the  lien  of  the  personal  tax  is  upon  the  equity  of  redemption 
of  Wilson  only. 

By  the  ninety-first  section  of  the  city  charter,  the  prosecutor 
had  a  right  to  redeem  the  land  after  the  tax  sale. 

The  mortgagee  would  be  compelled  to  redeem  the  property 
from  the  sale  for  the  former  tax,  while  he  would  be  unaffected 
by  the  latter,  if  the  owner's  estate  only  could  be  sold  under 
it.  Assuming  this  to  be  so,  it  was  necessary  to  separate  these 
taxes,  and  to  sell  each  estate  for  the  tax  which  was  a  lien 
upon  it,  so  that  those  holding  encumbrances  could  exercise 
their  right  of  redemption  under  the  charter,  or,  in  case  it  was 
not  redeemed,  that  the  term  for  which  it  was  sold  should  not 
ibe  extended  by  reason  of  adding  the  personal  tax. 

The  real  estate  tax  and  the  personal  tax  were  blended  in 
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the  statement  to  the  comptroller,  and  the  sale  was  made  for 
the  entire  sum.  Witliout  conceding  that  the  legislature  has 
power  to  make  a  tax  on  the  personal  property  of  a  land- 
owner a  lien  on  his  real  estate,  paramount  to  the  encumbrance 
of  a  mortgage  executed  before  the  passage  of  such  a  law,  an 
intention  to  give  such  a  tax  priority  in  any  case,  should  not 
be  imputed  to  the  law-maker,  in  the  absence  of  unmistakable 
language  to  that  effect,  while  the  law,  where  it  is  clearly 
written,  must  be  enforced  according  to  its  letter,  however 
harsh  and  impolitic  it  may  appear  to  the  judicial  mind ;  in 
cases  of  real  doubt  and  ambiguity,  the  consequences  of  a  par- 
ticular interpretation  may  be  justly  regarded. 

To  declare  that  a  mortgage  on  land  shall  be  subsequent 
and  subject  to  all  after  taxes  assessed  upon  the  personal  estate 
of  the  owner  of  the  equity  of  redemption,  differs  but  slightly 
from  taking  the  property  of  one  citizen  to  pay  the  debt  of 
another.  The  injustice  of  such  a  proceeding  would  be  so 
striking  as  to  cast  a  doubt  upon  the  correctness  of  the  inter- 
pretation which  established  such  a  rule.  A  fair  construction 
of  the  seventy-seventh  section  of  the  cliarter  before  cited,  will 
not  lead  to  that  result. 

The  words,  "  notwithstanding  any  devise,  descent,  aliena- 
tion, mortgage,  or  other  encumbrance,"  apply  only  to  the 
assessment  of  taxes  upon  land,  and  not  to  the  personal  tax. 
This  is  the  true  grammatical  construction  of  the  section.  This 
is  shown  by  the  subsequent  language,  "  and  notwithstanding 
any  mistake  in  the  name  or  names  of  the  owner  or  owners,  or 
omission  to  name  the  owner  or  owners  of  such  lands  or  real 
estate." 

This  relates  exclusively  to  real  estate  assessments,  and  could 
not  apply  to  personal  estate  taxes.  In  assessing  the  latter, 
the  person  assessed  is  not  named  as  the  owner  of  real  estate. 
This  clause  shows  that  the  draftsman  had  in  mind  only  the 
taxes  upon  real  estate,  and  that  it  was  his  purpose  to  secure 
their  payment  beyond  any  contingency.  This  was  a  wise, 
and  perhaps  essential  measure  for  the  collection  of  the  public 
dues,  and  there  is  manifest  in  it  no  injustice.     The  blending 
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•of  the  two  taxes,  and  the  sale  for  both,  was  illegal  as  to  the 
relator,  who  was  entitled  to  redeem  by  paying  the  tax  assessed 
upon  the  land,  and  the  costs  which  had  accrued  upon  that. 
The  tax  sale  should,  therefore,  be  set  aside,  with  costs.  It  is 
not  necessary  to  determine  whether  the  provisions  of  the  city 
charter  or  of  the  state  laws,  providing  for  the  collection  of 
personal  taxes  by  the  sale  of  personal  property,  are  still  in 
force  in  Newark.  All  that  is  now  decided  is  that  the  estate 
which  the  owner  has  in  lands,  may  be  sold  for  personal  taxes 
assessed  against  him,  before  resorting  to  his  personal  estate. 


WILLIAM  MAETIN  v.  FEANKLIN  FIEE  INSUEANCE  COM- 
PANY. 

On  an  issue  whether  a  misdescription  of  insured  premises  caused  the 
insurance  to  be  effected  at  a  lower  premium  than  would  otherwise 
have  been  charged,  the  company's  agent,  through  whom  the  policy 
was  issued,  was  permitted  to  swear  to  his  opinion  as  to  the  rate  at 
which  he  could  have  procured  insurance  of  the  premises,  as  they  were, 
from  other  companies,  and  his  knowledge  as  to  the  rate  actually 
charged  by  other  companies  for  insurance  of  buildings  of  similar 
character.  Held — That  the  evidence  was  admissible,  in  the  discretion 
of  the  trial  judge. 

In  case.     On  rule  to  show  cause. 

Argued  at  November  Term,  1879,  before  Beasley,  Chief 
Justice,  and  Justices  Dalrimple,  Van  Syckel  and  Dixon. 

For  the  defendant,  in  behalf  of  the  rule,  F.  Kingman. 

Contra,  J.  B.  Vredenhurgh  and  I,  W.  Scudder. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  A  decision  in  this  case,  in  the  Court  of  Errors, 
is  reported  in  11  Vroora  568,  where  a  statement  of  the  mate- 
rial facts  may  be  found. 
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After  the  reversal  in  that  court,  the  cause  was  tried  in  the 
Hudson  Circuit,  and  the  plaintiflf  again  obtained  a  verdict, 
which  the  defendant  now  seeks  to  set  aside. 

The  company's  sole  objection  is  directed  against  the  admis- 
sion, at  that  trial,  of  evidence  concerning  the  rates  of  insur- 
ance in  other  companies  than  the  defendant,  for  the  purpose 
of  showing  that  the  misdescription  of  the  insured  premises 
did  not  avoid  the  policy,  under  the  clause  which  provides, 
« if  the  assured  shall  cause  the  buildings  to  be  described  m 
this  policy,  otherwise  than  as  they  really  are,  so  that  they  be 
charged  at  a  lower  premium  than  is  herein  proposed,  this 
policy  shall  be  of  no  force." 

In  the  Court  of  Errors,  it  was  held  that  there  was  a  mate- 
rial misdescription  of  the  property  insured,  but  that  such 
misdescription  would  not  avoid  the  policy  unless  it  had  "been 
operative  to  cause  the  insurance  to  be  effected  at  a  lower  pre- 
mium than  it  would  othenvise  be  subject  to,''  and  that,  whether 
it  had  had  that  effect,  was  a  question  for  the  jury. 

It  appeared,  at  the  trial,  that  the  description  was  prepared 
by  the  company's  agent  at  Jersey  city ;   that  he  was  fully 
acquainted  with  the  character  of  the  risk  as  it  really  was; 
that  he  fixed  the  rate  of  premium,  and  recommended  to  the 
company  the  issuance  of  the  policy,  and  it  was  accordingly 
issued  through  him;  that  the  rates  of  insurance  upon  build- 
ings of  the  same  class  were  not  at  all  uniform,  and  that  the 
company  depended  entirely,  or  to  a  very  great  extent,  on  the 
judgment  of  the  agent,  for  the  fixing  of  the  premium.     In 
this  aspect  of  the  case,  the  plaintiff  was  permitted  to  ask  of 
this  agent  what  were  the  usual  rates  for  such  a  house  as  the 
plaintiff  kept,  about  the  time  the  policy  was  issued,  and  what 
he  knew  as  to  the  actual  rates  charged,  at  that  time,  by  other 
companies,  upon  designated  buildings  regarded  as  of  the  same 
class,  i.  e.,  hotels.     His  answers  were  to  the  effect  that  he 
could  have  insured  the  plaintiff's  building  at  the  policy  rate, 
in  twenty  or  thirty  other  companies,  and  that  the  rates  charged 
for  the  buildings  specifically  inquired  about,  were  somewhat 
higher  than  that  mentioned  in  the  policy. 
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This  testimony  is  not  of  a  character  to  require  the  court  to 
disturb  the  verdict. 

The  subject  for  investigation  was,  indeed,  not  whether  other 
insurers  could  have  assumed  the  risk  at  the  policy  rate,  but 
whether  the  defendant  would  have  demanded  a  higher  pre- 
mium upon  an  accurate  description  of  the  building  insured. 
It  was,  however,  plain  that,  even  if  such  a  description  had 
been  forwarded  to  the  company's  managers,  still,  they  would 
have  relied  upon  this  agent  to  settle  the  rate,  unless  they  had 
come  to  distrust  either  his  judgment  or  his  honesty;  and 
hence  the  point  of  inquiry  was  whether  calling  the  property 
a  hotel  or  tavern,  instead  of  a  dwelling  and  boarding-house, 
would  have  led  them  to  such  distrust.  As  elucidating  that, 
the  usual  or  unusual  character  of  the  insurance  of  a  hotel,  at 
the  policy  rate,  was  relevant,  for,  to  show  that  such  an  insur- 
ance was  common,  in  the  practice  or  experience  of  other 
persons  engaged  in  the  same  business  as  the  defendant's  man- 
agers, would  render  probable  an  inference  that  it  was  not 
uncommon  in  theirs,  and  would  not  have  excited  any  disap- 
proval. There  was  no  reason  to  suppose  that  the  defendant's 
affairs  were  conducted  in  so  exceptional  a  manner  as  to  make 
the  frequent  incidents  of  insurance  business  surprising  to  its 
officers. 

The  testimony  admitted  was  akin  to  the  evidence  of  the 
value  of  land,  afforded  by  proving  sales  of  other  similar  land 
in  the  neighborhood.  This  sort  of  evidence  has  often  been 
received.  Somerville  and  Easton  B.  R.  Co.  ads.  Doughty,  2 
Zab.  495 ;  Benham  v.  Dunbar,  103  Mass.  365. 

While  such  inquiries  may  tend  to  widen  the  range  of  inves- 
tigation, whicii  it  is  generally  wise  to  restrain  closely  to  the 
issue,  yet,  as  no  precise  limit  to  relevancy  can  be  laid  down, 
much  trust  mast  be  reposed  in  the  discretion  of  the  trial 
judge,  and  that,  we  think,  in  this  case,  was  not  abused. 

Let  the  rule  be  discharged. 
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WILLIAM  KOSS,  JR.,  v.  THOMAS  VAN  AULEN  ET  UX. 

If  a  party  be  let  into  possession  under  a  contract  to  purchase,  and  the 
purchase  be  not  afterwards  completed,  he  is  not  to  be  regarded  as 
tenant  to  the  vendor  in  such  sense  as  to  entitle  him  to  three  months*^ 
notice  to  quit,  but  he  may  be  ejected  after  demand  of  possession^ 
unless  there  be,  in  the  contract,  something  to  the  contrary. 


In  error  to  Somerset  Circuit. 

Argued  at  November  Term,  1879,  before  Beasley,  Chief 
Justice,  and  Justices  DaleimplEjYan  Syckel  and  Dixon. 

For  the  plaintiff,  James  J.  Bergen. 
For  the  defendants,  John  Schomp. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  This  is  an  action  of  ejectment.  The  defend- 
ants had  entered  into  possession,  under  a  contract  with  the 
plaintiff,  (written,  but  signed  by  the  defendants  only,)  for  the 
sale  of  the  premises  by  him  to  them,  in  which  it  was  provided 
that  the  plaintiff  should  deliver  possession  to  the  defendants 
on  April  1st,  1876.  After  entering,  the  defendants  had  failed 
to  perform  their  agreement,  and  the  plaintiff,  having  demanded 
possession,  brought  this  suit.  The  defendants  contended  that 
they  were  entitled  to  three  months'  notice  to  quit,  and  the 
judge  charged  the  jury  that  if  the  plaintiff  consented  to  the 
defendants'  taking  possession,  and  there  was  no  definite  un- 
derstanding as  to  the  time  they  were  to  remain,  then  the 
defendants  were  entitled  to  such  notice ;  and  on  this  charge,  a 
verdict  was  rendered  for  the  defendants.  Exception  was 
taken,  and  error  is  assigned  thereon. 

This  charge  was  erroneous.  It  is  settled,  in  this  state,  that 
if  a  party  be  let  into  possession  of  land  under  a  contract  to 
purchase,  and  the  purchase  be  not  afterwards  completed,  he  is 
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not  to  be  regarded  as  tenant  to  the  vendor  in  such  sense  as  to 
-entitle  him  to  three  months'  notice  to  quit,  but  he  may  be 
ejected  after  demand  of  possession,  unless  there  be,  in  the 
contract,  something  to  the  contrary. 

In  Den  v.  Westbrook  et  al.,  3  Oreen  371,  one  of  the  defend- 
ants had  entered  into  possession,  by  the  consent  of  the  plain- 
tiff's lessor,  under  an  agreement  to  purchase,  but  he  had  not 
complied  with  the  terms  of  the  agreement ;  and  afterwards  he 
had  let  part  of  the  premises  to  the  other  defendant,  for  a  term 
of  years.  This  court  held  that  there  was  no  relation  of  land- 
lord and  tenant  subsisting  between  the  lessor  of  the  plaintiff 
and  the  defendants,  or  either  of  them,  so  as  to  entitle  them  to 
a  notice  to  quit. 

In  Van  Valkenbergh  et  al  v.  Den,  3  Zab.  583,  the  plaintiffs 
in  error,  defendants  in  ejectment,  had  entered  into  possession 
by  virtue  of  a  written  agreement  with  Drake  for  the  sale  of 
the  premises  to  them;  afterwards  judgments  had  been 
recovered  against  Drake,  and,  under  execution  thereon,  his 
title  had  been  conveyed  to  the  lessor  of  the  plaintiff  in  eject- 
ment. The  defendants  had  complied,  or  offered  to  comply, 
■with  the  agreement  on  their  part,  and  contended  that,  they  so 
being  in  possession  under  a  contract  to  purchase,  notice  to  quit 
was  necessary  to  support  the  action  of  ejectment  against  them. 
In  the  Court  of  Errors,  Carpenter,  J.,  delivering  the  opinion, 
said :  "  The  question  thus  raised  can  hardly  be  considered  as 
an  open  one  at  the  present  day."  It  was  decided  that  no  notice 
to  quit  was  necessary,  and  that  the  lessor  of  the  plaintiff  was 
entitled  to  recover  on  proof  merely  of  a  demand  of  possession 
before  action  brought. 

In  Freeman  v.  Headlfy,  4  Vroom  523,  while  the  Court  of 
Errors  held  that  a  purchaser,  in  possession  of  lands  under  a 
contract  to  purchase,  is  a  tenant  at  will,  for  the  purpose  of 
being  responsible  for  voluntary  waste,  yet  the  doctrine  that  he 
is  not  entitled  to  notice  to  quit,  is  expressly  recognized  as  a 
legal  principle. 

The  judgment  below  must  therefore  be  reversed. 
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THE  STATE,  CHAELES  J.  RUTGERS,  RELATOR,  v.  THE 
MAYOR  AND  COxMMON  COUNCIL  OF  THE  CITY  OF 
NEW    BRUNSWICK,    RESPONDENTS. 

1.  District  Courts  are  inferior  courts,  which  the  legislature  is  empowered 
to  establish,  alter  or  abolish,  at  its  discretion,  as  the  public  good  may 
require ;  and  if,  in  legislative  discretion,  the  court  is  abolished,  the 
term  of  service  of  its  officers  will  thereby  be  terminated. 

\  By  the  act  approved  March  9th,  1877,  (Pamph  L.  1877,  p.  234,)  it  was 
enacted  that  one  district  court  should  be  established  in  every  city  in 
this  state  of  fifteen  thousand  inhabitants.  The  city  of  New  Brunswick 
then  had  a  population  of  sixteen  thousand  six  hundred  and  sixty. 
By  a  supplement  to  this  act,  approved  March  14th,  1878,  the  second 
section  of  the  original  act  was  amended  by  substituting  twenty  thou- 
sand, in  the  place  of  fifteen  thousand,  as  the  minimum  population 
■entitling  a  city  to  a  District  Court.  Held— Th&t  this  supplement 
abolished  the  court  in  New  Brunswick,  and  that  it  was  not  a  special 
or  local  law.  Whether  it  was  a  law  regulating  the  internal  afiairs  of 
cities,  not  decided. 
3.  Distinctions  between  general  and  special  or  local  laws  heretofore 
made,  re-affirmed. 

4.  The  distinction  is  to  be  observed  between  classifications  which  are 
merely  illusory  and  those  which  are  of  such  a  nature,  and  founded  on 
such  qualities  or  characteristics,  as  make  the  objects  to  which  the 
legislation  applies  a  distinct  class  by  itself. 

5.  In  passing  upon  the  constitutionality  of  legislative  acts,  the  courts 
scrupulously  regard  the  substance  of  the  legislative  provision,  giving 
only  a  secondary  consideration  to  the  form  in  which  it  is  expressed. 

On  application  for  a  mandamus,  commanding  the  respond- 
ent to  make  payment  to  the  relator  of  salary,  as  a  judge  of 
the  District  Court  of  the  city  of  New  Brimswick. 

This  case  was  argued  on  a  statement  of  facts  agreed  on, 
which  will  sufficiently  appear  by  the  opinion. 

Argued  at  November  Term,  1879,  before  Justices  Depue, 
ScuDDER  and  Knapp. 

For  the  relator,  /.  Henry  Stone. 

Contra,  A.  V.  Schenck. 
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The  opinion  of  the  court  was  delivered  by 

Depue,  J.  By  the  second  section  of  an  act  of  the  legis- 
lature, approved  March  9th,  1877,  entitled  "An  act  consti- 
tuting District  Courts  in  certain  cities  in  this  state,"  it  was- 
enacted  that  one  District  Court  should  be  established  in  every 
city  of  this  state  of  fifteen  thousand  inhabitants,  and  that 
cities  of  one  hundred  thousand  or  over  should  be  entitled  to 
two  District  Courts.     Pamph.  L.  1877,  p.  234. 

When  this  act  was  passed,  the  city  of  New  Brunswick  had 
a  population  of  sixteen  thousand  six  hundred  and  sixty  in- 
habitants, and  was,  therefore,  one  of  the  cities  of  this  state  in 
which  one  District  Court  was  established  by  the  act. 

The  relator  was  commissioned  as  judge  of  the  District 
Court  of  the  city  of  New  Brunswick,  March  30th,  1877. 
The  prescribed  term  of  his  office  was  five  years  from  the  date 
of  his  commission. 

By  a  supplement  to  the  above-mentioned  act — which  sup- 
plement was  approved  March  14th,  and  took  effect  March 
30th,  1878  —  the  second  section  of  the  original  act  was 
amended,  by  substituting  twenty  thousand,  in  the  place  of 
fifteen  thousand,  in  the  designation  of  the  minimum  popula- 
tion entitling  a  city  to  a  District  Court ;  and  the  District 
Courts  theretofore  established  in  all  cities  having  a  population 
of  less  than  twenty  thousand  inhabitants  were  abolished. 
Pamph.  L.  1878,  p.  94.  This  supplement,  if  valid  and  effi- 
cacious, abolished  the  District  Court  in  the  city  of  New 
Brunswick,  and  in  abolishing  the  court  of  which  the  relator 
was  a  judge,  vacated  his  office. 

The  relator  was  paid  his  salary  up  to  March  SOili,  1878. 
He  now  applies  for  a  mandamus  to  compel  the  common  coun- 
cil of  the  city  to  issue  a  warrant  for  his  salary  from  that  date 
to  the  expiration  of  the  next  current  quarter,  ending  June 
30th,  1878. 

District  Courts  are  inferior  courts,  which  the  legislature,  by 
Article  VI.,  Section  1,  of  the  constitution  of  1844,  is  em- 
powered to  establish,  alter  or  abolish,  in  its  discretion,  as  the 
public  good  may  require ;  and  if,  in  legislative  discretion,  the 
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court  is  abolished,  the  term  of  service  of  its  officers  will 
thereby  be  terminated.  City  of  Hoboken  v.  Gear,  3  Butcher 
265;  Love  v.  3Iayor  of  Jersey  aty,  11  Vroom  456. 

It  is  admitted  that  if  the  supplement  of  1878  be  regarded 
as  a  special  or  local  act,  within  the  meaning  of  Paragraph  9, 
Section  7,  of  Article  IV.  of  the  constitution  as  amended  in 
1875,  public  notice  of  the  application  therefor  was  legally 

given. 

The  sole  point  reserved  for  argument  is  whether  the  sup- 
plement in  question  belongs  to  that  class  of  legislation  which 
is  interdicted  by  Paragraph  11,  Section  7,  Article  IV.,  of  the 
amended  constitution,  as  being  a  special  or  local  law  regu- 
lating the  internal  aifairs  of  towns  or  counties.  Cities  are 
embraced  in  the  designation  of  towns  in  this  constitutional 
provision.     Pell  v.  Newarh,  11  Vrooin  550. 

The  contention  of  the  defendants  in  support  of  the  efficacy 
of  this  supplement  to  accomplish  the  legislative  purpose  is 
two-fold :  First,  that  a  statute  establishing  a  court  for  the 
adjudication  of  disputes  between  private  individuals  is  not  a 
regulation  of  the  internal  affairs  of  a  city,  though  the  juris- 
diction of  such  a  court  is  limited  within  the  territorial  bound- 
aries of  the  city  ;  and,  second,  that  the  supplement  in  question 
does  not  come  within  the  designation  of  a  special  or  local  law, 
though  it  happens  to  have  effect  only  on  the  court  which  was 
established  by  the  original  act  in  the  city  of  New  Brunswick. 
We  do  not  deem  it  necessary  to  consider  the  elaborate  argu- 
ment of  the  counsel  on  the  first  of  these  propositions ;  the 
case  can  be  disposed  of  on  the  second. 

In  the  strictest  sense,  special  or  local  laws  would  comprise 
all  such  laws  as  are  confined  in  their  application  to  a  limited 
number  of  localities  or  subjects,  and  a  general  law  be  one 
universal  in  its  application.  In  this  sense,  acts  of  the  legis- 
lature relating  to  a  particular  kind  of  private  corporations,  or 
to  a  particular  class  of  municipalities,  would  fall  within  the 
prohibition  of  the  constitutional  interdiction,  as  being  special 
or  local,  however  general  they  might  be  in  their  application 
^thiu  the  scope  of  the  purpose  of  such  legislation.     But  this 
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is  not  the  signification  given  to  their  terms  by  this  court  in 
the  case  of  Van  Ripe?'  v.  Parsons,  11  Vroom  1 ;  Id.  123. 
When  that  case  was  first  before  this  court,  it  was  held  that, 
within  the  sense  of  these  prohibitory  clauses,  a  general  law, 
as  contradistinguished  from  one  special  or  local,  is  a  law  that 
embraces  a  class  of  subjects  or  places,  and  does  not  omit  any 
■subject  or  place  naturally  belonging  to  such  class.  The 
second  time  that  case  passed  under  judicial  examination  in 
this  court,  the  holding  was  that  a  law  framed  in  general 
terms,  restricted  to  no  locality,  and  operating  equally  upon  all 
of  a  group  of  objects  which,  having  regard  to  the  purpose  of 
the  legislature,  are  distinguished  by  characteristics  sufficiently 
marked  and  important  to  make  them  a  class  by  themselves,  is 
not  a  special  or  local  law,  but  a  general  law,  without  regard 
to  the  consideration  that,  within  this  state,  there  happens  to 
be  but  one  individual  of  that  class,  or  one  place  where  it  pro- 
duces effects.  The  statute  which  the  court  in  that  case  gave 
effect  to,  in  fact,  spent  its  force  entirely  in  its  application  to 
Jersey  City.  The  distinction  to  be  observed  is  between  classi- 
fications which  are  merely  illusory  and  those  which  are  of 
such  a  nature,  and  are  founded  on  such  qualities  and  charac- 
teristics, as  make  the  objects  to  which  the  legislation  applies  a 
distinctive  class  by  itself.  Acts  of  the  legislature  of  the  first 
class  are  within  the  constitutional  prohibition  ;  those  of  thfr 
latter  are  not.  And  in  passing  upon  the  constitutionality  of 
legislative  acts,  the  courts  scrupulously  regard  the  substance 
of  the  legislative  provision,  giving  only  a  secondary  considera- 
tion to  the  form  in  which  it  is  expressed. 

The  original  act  establishing  District  Courts,  is  an  act  both 
local  and  special,  in  the  strict  sense  of  tliose  words.  It  did 
not  establish  such  courts  in  all  the  political  divisions  of  the 
state,  nor  did  it  create  them  in  all  cities  or  towns  in  the  state. 
The  constitution  of  these  courts,  and  the  expenses  incident 
to  tlieir  maintenance,  made  their  establishment,  uniformly 
throughout  the  state,  unwise  and  impolitic.  Consequently,, 
the  legislature  ordained  their  establishment  only  in  certain  of 
the  cities  of  the  state,  and  adopted,  as  a  method  of  classifica- 
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tion,  a  minimum  population  of  fifteen  thousand.  The  legis- 
lature, for  reasons  satisfactory  to  itself,  afterwards  deemed  it 
proper  to  modify  the  classification  contained  in  the  original 
act,  by  adopting  a  minimum  population  of  twenty  thousand, 
and,  instead  of  repealing  the  first  act,  and  proposing  a  new 
statute  throughout,  adopted  the  method  of  an  amendatory 
act,  by  way  of  a  supplement,  to  accomplish  that  end.  A  sup- 
plement is  a  mere  modification  of,  or  addition  to  the  original 
act ;  both  are  to  be  read  as  parts  of  oue  law,  and  are  t(i  be 
considered  as  one  law,  in  which  the  provisions  of  the  later 
enactment,  and  the  terms  of  the  original  act,  so  far  as  they 
have  not  been  altered,  contain  the  expression  of  the  legislative 
will.  Hawthorn  v.  Hoboken,  3  Vroom  172;  Stephens  &  Condit 
Tr.  Co.  V.  Central  R.  R.  Co.,  4  Vroom  229 ;  State  v.  Bergen,  5 
Vroom  438. 

The  relator  concedes  that  the  classification  contained  in  the 
original  act  was  a  proper  classification.  Indeed,  he  places  his 
right  to  the  remedy  he  seeks  on  the  constitutionality  of  the 
original  act.  Without  it,  he  has  no  standing  in  court.  If  a 
classification  on  the  basis  of  a  population  of  fifteen  thousand 
was  legally  sufficient,  no  reason  can  be  adduced  for  witiihold- 
ing  the  same  effect  from  a  classification  on  the  basis  of  a 
population  of  twenty  thousand.  We  cannot  say  that  a  classi- 
fication founded  on  a  discrimination  in  creating  a  class  of 
cities  in  which  the  law  shall  apply,  is  substantial,  and  effica- 
cious to  make  the  law  valid,  in  the  one  instance,  and  in  the 
other  is  illusory  and  evasive. 

Applying  the  rules  of  constitutional  construction,  hereto- 
fore adopted  by  this  court,  we  think  the  act  in  question  abol- 
ished the  office  of  the  relator,  and  that  the  rule  to  show  cause 
should  be  discharged. 


56  NEW  JERSEY  SUPREME  COURT. 


State,  Forbes,  pros.,  v.  Elizabeth. 


STATE,  FOKBES,  PEOSECUTOK,  v.  THE  CITY  OF  ELIZABETH. 

1.  Where  constructive  notice  by  advertisement  and  sending  by  mail  to 
the  post  office  address  is  provided  for  in  a  statute  relating  to  public 
improvements,  a  compliance  with  the  statute  will  be  sufficient  evi- 
dence of  notice.  If  the  party  appeared  at  the  time  and  place  desig- 
nated, and  was  heard,  there  can  be  no  objection  afterwards  to  the 
formality  of  the  notice. 

2.  The  assessment  must  relate  to  the  time  when  the  improvement  was 
made,  and  not  to  its  condition  after  several  years'  exposure  and  wear 
upon  it,  and  where  a  liberal  allowance  for  defects,  and  excess  of  costs 
over  benefits  is  shown,  the  assessment  will  not  be  set  aside. 


On  certiorari. 

Argued  at  November  Term,  1879,  before  Justices  Depue, 
ScuDDER  and  Knapp. 

For  the  plaintiff,  W.  J.  Magie. 

For  the  defendant,  R.  E.  Chetwood. 

The  opinion  of  the  court  was  delivered  by 

ScuDDER,  J.  This  certiorari  brings  up  for  review  an 
assessment  imposed  by  the  city  of  Elizabeth  on  certain  lands 
on  Orchard  street,  for  paving  said  street  with  a  wooden  pave- 
ment. 

Similar  writs  have  been  issued  by  others  against  whose 
lands  like  assessments  have  been  made.  All  these  cases 
named  in  the  printed  state  of  the  case  presented  to  the  court, 
will  be  determined  by  this  opinion. 

A  former  assessment  for  this  improvement  having  been  set 
aside  in  this  court,  because  that  no  notice  was  given  of  the 
making  of  the  final  assessments  by  the  commissioners  before 
they  sent  them  into  the  city  council  for  ratification,  the  city 
council  directed  the  commissioners  of  assessments  to  make  and 
report  an  assessment  district,  and  proportionate  assessment  for 
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the  costs,  damages  and  expenses  of  said  improvement.  The 
commissioners  reported,  April  4th,  1877,  a  proportionate 
assessment,  and  on  June  7th,  1877,  made  a  report  of  their 
final  assessment. 

The  rio-ht  to  levy  a  second  assessment  on  the  first  being 
vacated  for  illegality,  and  the  construction  and  validity  of  the 
supplements  to  the  charter,  and  the  laws  under  which  these 
assessments  were  made,  are  considered  and  determined  in 
State,  Watrous,  pros.,  v.  City  of  Elizabeth,  11  Vroom  278.  It 
is  only  necessary,  in  this  case,  to  examine  the  formal  execution 
of  the  authority  which  has  been  conferred. 

It  is  objected  that  no  notice  was  given  of  either  of  said 
assessments,  according  to  law. 

By  Section  5  of  the  supplement  of  the  charter  approved 
April  4th,  1873,  the  commissioners  are  required,  after  deposit- 
ino-  their  proportionate  report  and  estimate  in  the  office  of  the 
comptroller,  for  inspection,  to  ''cause  notice  to  be  given  to  the 
owner  or  owners  of  the  tracts  of  land  designated  on  their 
map,  by  notice  deposited  in  the  post  office,  directed  to  the 
post  office  address  of  said  owners,  if  known  to  the  said  com- 
missioners, and  also  by  at  least  one  advertisement  of  a  week's 
time,  in  two  newspapers  of  said  city,  requiring  all  objections 
to  be  made  to  the  commissioners  at  a  time  therein  to  be 
specified." 

The  commissioners  reported  that  they  had  caused  notice  to 
be  given  to  the  owners  of  the  tracts  of  land  designated  on 
their  map,  by  notice  directed  to  the  post  office  address  of  said 
owners,  if  known  to  them,  and  caused  notice  to  be  published 
in  two  newspapers,  as  above  directed ;  that  at  the  time  and 
place  specified  in  their  notice — in  the  city  hall,  on  Friday,  the 
13th  day  of  April,  1877,  at  half  past  seven  o'clock  in  the  eve- 
ning— they  met  and  heard  all  parties  interested  who  desired  to 
be  heard,  and  considered  all  objections  to  their  report  and  esti- 
mate, made  corrections,  confirmed  their  estimate,  and  reported 
it  to  the  common  council  for  their  consideration.  On  April 
13th,  1877,  four  of  the  prosecutors  in  these  writs,  representing 
^themselves  to  be  a  committee  of  the  Orchard  street  property 
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owners,  objected,  in  writing,  to  the  estimate  of  benefits  made 
by  the  commissioners  to  the  property  along  that  street,  for  the 
paving  of  the  same,  because  the  amount  estimated  is  largely 
in  excess  of  any  such  benefits,  and  is  much  more  than  the 
pavement  is  worth  now  or  was  ever  worth.  Protests  were 
made  to  the  council  and  meetings  held  at  difi'erent  stages  of 
the  progress  of  the  work,  the  former  signed  by  all  the  prose- 
cutors in  these  writs,  showing  that  they  were  vigilant,  watch- 
ful and  attentive  at  every  part  of  these  proceedings. 

When  the  report  of  the  final  assessment  was  made,  June 
7th,  1877,  the  commissioners  gave  notice,  June  8tli,  1877,  by 
publication  in  two  newspapers  of  the  city  of  Elizabeth,  that 
all  objections  to  said  assessment  siionld  be  made  to  them,  at 
their  office,  on  or  before  June  16th,  1877,  and  caused  like 
notices  to  be  mailed  to  all  the  owners  of  real  estate  within 
the  district,  except  those  whose  post  office  addresses  were  un- 
known to  the  commissioners;  and  the  commissioners  report 
that,  from  June  8th  to  June  16th,  1877,  their  office  was  open, 
and  they  were  present  at  regular  business  hours,  and  that  they 
heard  all  interested  in  said  assessment  who  asked  to  be  heard^ 
and  considered  all  objections  to  said  assessment. 

I  think  it  apppears  that  constructive  notice  was  given  to 
these  prosecutors,  by  notices  mailed  to  them,  and  by  adver- 
tisement in  two  of  the  newspapers  of  the  city  of  Elizabeth^ 
according  to  the  requirement  of  the  charter;  and  I  also  think 
it  appears  by  the  examination  of  witnesses  in  the  case,  includ- 
ing several  of  these  prosecutors,  that  they  had  actual  notice 
of  these  assessments,  and,  either  in  person  or  by  representa- 
tion, appeared  and  contested  them,  both  l^efore  the  commis- 
sioners of  assessment  and  the  common  council. 

It  need  hardly  be  said  that  where  constructive  notice  by 
advertisement  and  sending  by  mail  to  the  post  office  address, 
is  provided  for  in  a  statute  relating  to  public  improvements, 
a  compliance  with  the  statute  will  be  sufficient  evidence  of 
notice,  if  there  be  no  denial  of  the  actual  receipt  of  notice. 
And  if  it  is  further  shown  that  the  parties  appeared  at  the 
time  and  place  designated,  and  were  heard,  the  object  of  the 
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notice  has  been  attained,  and  there  can  be  no  objection,  after- 
wards, to  the  mere  formality  of  the  notice.  The  reports  of 
the  commissioners,  and  the  proofs  taken,  establish  all  these 
facts  to  my  satisfaction,  and  there  is  no  denial  that  all  of  the 
prosecutors  had  actual  notice.  On  the  contrary,  it  is  manifest 
that,  at  every  stage  of  these  proceedings,  they  have  been  vigi- 
lant and  contesting. 

This  case  is  not,  therefore,  like  State,  Woodruff,  pros.,  v. 
City  of  Elizabeth,  10  V)-oom  55,  where  there  was  no  notice  of 
the  final  assessment,  nor  like  State,  Kellogg,  pros.,  v.  City  of 
Elizabeth,  8  Vroom  353,  where  there  was  no  proof  of  actual 
notice,  and  the  case  turned  on  the  sufficiency  of  notice,  under 
Section  104  of  the  charter  of  1863.  Nor  is  it  within  the 
case  of  State,  Kellogg,  pros.,  v.  City  of  Elizabeth,  11  Vroom 
274,  277,  for  there  the  notice  given  through  the  post  office 
did  not  designate  any  time  or  place  for  hearing. 

It  is  a  significant  fact,  in  this  case,  that  a  written  protest, 
signed  by  an  attorney,  representing  many  of  the  prosecutors 
in  these  writs,  objecting  to  the  assessment  proposed  to  be  made 
by  the  commissioners  of  assessments,  on  the  ground  that  the 
pavement  is  not  a  benefit  to  their  lands  to  the  amount  of  such 
assessment,  is  dated  June  16th,  1877,  the  day  appointed  for 
hearing  before  the  commissioners,  showing  that  they  had 
notice,  and  the  real  point  of  the  objection. 

The  commissioners,  in  their  final  report,  say  that  the  amounts 
assessed  by  them  upon  the  several  tracts  of  land  within  said 
district,  do  not  exceed  the  benefits  received  by  such  tracts, 
respectively,  by  reason  of  said  improvement.  This  issue  of 
fact  is  the  main  diiference  between  these  parties  and  the  city 
of  Elizabeth. 

The  pavement  in  this  street  is  a  wooden  pavement,  laid  in 
1871  and  1872.  The  contract  for  building  it  was  $41,320. 
This  was  increased,  by  some  incidental  expenses,  to  $49,030.61, 
and,  when  the  report  of  the  commissioners  was  made,  June 
7th,  1877,  they  stated  the  sum  of  $60,234.22  as  the  amount 
of  the  costs,  damages,  and  expenses  of  paving  Orchard  street, 
within  the  assessment  district.     This  sum  was  apportioned  by 
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■them  as  follows :  $37,336.87  to  the  city,  and  $22,887.35  to 
the  several  tracts  of  land  in  the  district,  for  special  benefits. 
This  large  deduction  from  the  entire  cost  is  an  allowance  to 
the  property  owners  for  the  excess  of  cost  over  the  special 
benefits  to  the  property  on  the  street.  It  is  said  that  this 
allowance  is  not  sufficient,  and  the  witnesses  who  have  been 
■examined,  in  1879,  speak  of  the  present  and  past  condition 
of  this  pavement.  It  appears  that,  before  and  at  the  time 
the  pavement  was  being  laid,  a  sewer  was  also  being  con- 
structed in  this  street;  that  the  soil  was,  in  places,  like  quick- 
sand, and  sank ;  that  the  pavement,  when  laid,  sank  in  places, 
making  it  uneven,  and  bad  for  traveling ;  that  some  of  the 
blocks  have  been  taken  out  for  repairs,  recently,  and  are 
defective  and  decaying.  But  the  assessment  must  relate  to 
the  time  when  the  improvement  was  made,  and  not  to  its 
present  condition,  with  the  exposure  and  wear  of  several 
years  upon  it.  We  think  that  the  commissioners  have  made 
a  liberal  estimate  and  allowance  for  all  the  defects  that  have 
been  shown  in  the  evidence,  by  putting  nearly  two-thirds  of 
the  entire  cost  of  this  improvement  on  the  city,  and  imposing 
a  little  more  than  one-third  of  such  cost  on  the  property 
owners,  for  special  benefits. 

The  assessment  is  affirmed,  with  costs. 


STATE,  MAEY  A.  DRAKE,  PROSECUTRIX,  v.  GARRET  BERRY. 

1.  Where  an  attorney  of  this  court  is  a  party  to  an  action,  and  obtains 
a  judgment  in  his  favor,  he  is  entitled  to  the  same  taxable  costs  as  if 
he  had  conducted  the  action  as  attorney  for  some  other  person. 

2.  It  is  a  proper  case  for  certiorari  to  a  justice  of  the  peace,  where  the 
question  is  fairly  raised,  whether  the  justice  had  authority  to  render 
any  judgment  between  the  parties. 

3.  Wheie  there  is  a  set-off  filed,  a  discontinuance  without  consent  of 
defendant,  and  an  order  for  hearing  subsequent  to  the  time  to  which 
an  adjournment  was  made,  on  the  request  of  the  defendant,  no  judg- 
ment can  be  given  against  either,  and  an  appeal,  or  certiorari,  may  be 
brought  to  review  the  judgment. 
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4.  An  omission  in  the  summons  to  describe  the  justice  of  the  peace  as 
of  the  county  for  which  he  is  elected,  is  cured  by  appearance  and 
proceeding  without  objection.  It  is  also  amendable  under  Section  112 
of  the  small  cause  act. 

5,  "Where  there  has  been  a  mistrial  of  the  cause  below,  this  court  may, 
under  Section  103  of  the  small  cause  act,  order  a  rehearing  before 
the  justice.  

On  certiorari  to  a  justice  of  the  peace  of  Union  county,  to 
reverse  a  judgment  given  for  the  defendant  on  set-oif. 

Argued  at  November  Term,  1879,  before  Justices  Depue,. 
ScuDDER,  and  Knapp. 

For  the  prosecutrix,  Franklin  M.  Olds. 
For  the  defendant,  Garret  Berry. 

The  opinion  of  the  court  was  delivered  by 

ScTJDDER,  J.  The  writ  of  certiorari,  in  this  case,  was  dis- 
missed February  Term,  1879,  for  want  of  prosecution.  At 
June  Term  following,  it  was  reinstated,  on  the  terms  that  the 
plaintiff  in  certiorari  pay  the  defendant's  taxable  costs  of  dis- 
missal, and  on  the  motion  to  reinstate. 

The  first  motion  made  at  the  hearing  is  to  dismiss  the  writ, 
because  these  costs  have  not  been  paid,  although  legally  taxed, 
served,  and  demanded.  The  plaintiff  offered  to  pay  the  taxed 
costs,  excepting  those  for  attorney's  fees,  which  the  defendant 
refused  to  accept. 

This  presents  the  question  whether  an  attorney  of  this  court, 
acting  for  himself,  is  entitled  to  tiie  usual  attorney's  fees, 
given  as  part  of  the  taxable  costs  in  the  case.  Of  this,  there 
can  be  no  question  made.  Where  an  attorney  is  a  party  to 
an  action,  and  obtains  a  judgment  in  his  favor,  he  is  entitled 
to  the  same  costs  as  if  he  had  conducted  the  action  as  attor- 
ney for  some  other  person,  and  not  merely  to  the  costs  which 
another  person  suing  or  defending  in  person  would  be  enti- 
tled to.  1  Ch.  Arch.  Pr.  80 ;  Jervis  v.  Dewes,  4  Dowl.  764  > 
Parsloe  v.  Foy,  2  Dowl.  181 ;  Lever  v.  Whalley,  2  Dowl  80. 
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Such  has  always  been  the  practice  in  our  courts,  without 
any  express  decision  on  the  subject.  The  judgment  of  the 
court  in  any  matter,  or  upon  any  motion,  where  costs  are 
recoverable,  will  entitle  the  attorney  to  costs,  as  if  he  were 
acting  for  others,  and  representing  their  interests  in  the  cause. 

The  second  reason  assigned  for  dismissal,  that  there  has 
been  delay  in  prosecution,  is  not  sustained  by  the  proof.  It 
has  been  satisfactorily  explained  by  the  several  rules  which 
have  been  applied  for  and  granted  by  the  court  for  further 
and  more  particular  certificates  of  facts  by  the  justice.  There 
has  been  but  a  delay  of  one  term  caused  by  such  rules,  and 
the  prosecutor  is  not  in  laches. 

Another  ground  assigned  for  dismissing  the  writ,  that  the 
case  was  proper  for  an  appeal,  and  not  for  a  writ  of  certiorari, 
under  Section  95  {Rev.,  p.  556,)  of  the  small  cause  act,  is 
answered  by  the  principal  reason  assigned  for  the  reversal  of 
this  judgment,  that  the  justice  had  not  jurisdiction  to  render 
the  judgment,  because  that,  after  the  suit  had  been  discon- 
tinued, before  the  time  to  which  the  case  had  been  adjourned, 
^nd  the  defendant  had  assented  thereto,  by  leaving  the  court 
without  adjournment,  or  appointment  of  another  day  for 
hearing,  the  case  was  again  taken  up,  on  an  order  made 
■requiring  the  plaintiff  to  proceed  with  her  cause  at  a  subse- 
<juent  day,  and  decided  in  the  absence  of  the  plaintiff. 

This  brings  it  within  the  test  rule  established  in  Ritter  v. 
Kunkle,  10  Vroom  259,  whether,  under  the  existing  circum- 
stances, the  justice  had  authority  to  render  any  judgment 
■between  the  parties.  If  they  were  both  out  of  court,  as  is 
claimed,  he  could  not  give  judgment  against  either.  I  think 
the  case  is  one  where  the  plaintiff  might  appeal,  or  bring  a 
writ  of  cei'tiorari,  to  try  the  question  of  the  jurisdiction  of 
the  justice,  and  review  his  judgment. 

The  omission,  in  the  summons,  to  describe  the  justice  of 
the  peace  who  tried  the  cause,  as  of  the  county  of  Union,  is 
not  material  at  this  time,  for  the  reason  that,  on  the  return  of 
the  summons,  both  parties  appeared,  a  state  of  demand  was 
filed  by  the  plaintiff,  and  a  plea  of  set-off  by  the  defendant. 
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without  any  objection  being  made  to  the  form  of  the  process. 
If  the  omission  had  been  shown  to  the  justice,  it  could  have 
been  amended  under  Section  112  of  the  small  cause  act;  and 
it  is  now  too  late  to  object,  after  the  waiver  by  the  act  of  the 
parties,  in  their  pleadings  and  silence. 

The  proceedings  in  this  case  have  been  irregular  from  the 
beginning.  It  was  adjourned  on  the  return  day  to  a  subse- 
quent day,  at  nine  and  a  half  o'clock  in  the  forenoon.  At 
nine  o'clock  the  plaintiff  appeared  and  moved  to  discontinue 
the  cause,  and  the  motion  was  granted,  though  Section  36  of 
the  small  cause  act  says  that  if  the  defendent  have  filed  an 
offset,  the  plaintiff  shall  not  be  permitted  to  withdraw  his 
suit,  nor  shall  any  judgment  of  nonsuit  or  discontinuance  be 
entered  without  the  consent  of  the  defendant. 

Subsequently,  whether  on  the  same  day  or  two  days  after 
is  disputed,  an  order  was  made  for  the  plaintiff  to  j)roceed 
with  her  cause  on  a  day  fixed.  On  that  day,  another  attorney, 
at  the  request  of  one  employed  by  her  to  attend  to  the  suit, 
appeared  for  the  plaintiff,  and  asked  for  a  postponement  of 
the  hearing,  as  she  alleges,  without  her  authority,  knowledge 
or  consent,  as  slie  had  brought  another  action  for  the  same 
cause  before  another  court,  which  was  then  pending.  The 
state  of  demand  was  taken  from  the  files  by  the  consent  of 
the  justice,  whether  for  the  purpose  of  making  a  copy,  and  to 
be  returned,  or  for  filing  in  another  court,  is  questioned.  At 
•the  day  finally  appointed  for  a  hearing,  the  plaintiff  only  ap- 
peared to  object  to  the  jurisdiction  of  the  justice,  and  left. 
With  no  state  of  demand  and  no  proof  of  the  plaintiff's 
claim,  and  in  her  absence,  the  defendant  moved  the  cause, 
proved  his  claim,  and  obtained  judgment  for  $70,  debt  and 
costs. 

This  judgment  has  been  brought  here  on  certiorari. 

It  is  manifest  that  the  justice  and  both  parties  have  been 
in  fault  in  these  proceedings,  and,  for  this  reason,  there  has 
been  a  mistrial  of  this  cause.  Both  parties  have  a  right  to  a 
forum,  if  the  court  can  now  give  it  to  them.  I  think  this 
may  be  done,  under  the  provisions  of  Section   103  of  the 
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small  cause  act,  which  enacts  that  if,  in  any  cause  or  proceed- 
ing removed  by  certiorari,  it  shall  appear  equitable  and  just 
that  a  rehearing  thereof  be  had  before  a  justice,  the  Supreme 
Court  or  Circuit  Court  may  order  that  such  rehearing  be  had, 
upon  such  terms  and  conditions  as  are  reasonable,  and  the 
justice  shall  thereupon  proceed  to  rehear  such  cause  or  pro- 
ceeding, and  give  judgment  as  in  other  cases. 

Upon  due  notice,  the  parties  may  again  appear  before  the 
same  justice;  the  lost  demand  may  be  supplied  by  a  copy; 
the  amended  set-off  may  be  perfected,  and  a  hearing  of  both 
parties  be  had. 

But  this  order  will  be  made  on  the  condition  that  the 
plaintiff  pay  the  costs  already  taxed  and  the  further  costs  in 
this  court.  On  failure  to  pay  the  same  before  the  rising  of 
the  court,  the  certiorari  will  be  dismissed,  with  costs. 


THE  STATE,  EX  EEL.  THE  BOAED  OF  EDUCATION  OF  THE 
CITY  OF  ELIZABETH,  v,  PATEICK  SHEEIDAN,  COL- 
LECTOE  OF  THE  COUNTY  OF  UNION,  AND  WILLIAM 
D.  BEUEN,  CITY  TEEASUEEE  OF  THE  CITY  OF  ELIZA- 
BETH. 

THE  STATE,  EX  EEL.  THE  BOAED  OF  EDUCATION  OF  THE 
CITY  OF  ELIZABETH,  v.  THE  CITY  COUNCIL  OF  THE 
CITY  OF  ELIZABETH  AND  WILLIAM  D.  BEUEN,  CITY 
TEEASUEEE  OF  ELIZABETH. 

1.  The  county  collector  of  each  county  shall  receive  and  hold  in  trust  the 
state  appropriation  for  public  schools  belonging  to  his  county,  and  pay 
the  same  to  the  collectors  of  the  several  townships  and  to  the  city 
treasurers  of  the  cities  of  his  county,  only  on  the  orders  of  the  county 
superintendents,  and  is  responsible  for  these  moneys  if  otherwise 
expended. 

2.  School  taxes  are  to  be  levied  and  applied  for  the  fiscal  year  beginning 
September  1st  succeeding  the  assessment,  and  not  for  the  preceding  year. 

3.  A  mandamus  will  be  allowed  for  the  payment  of  the  county  superin- 
tendeflt's  order  for  the  state  appropriation  for  public  schools,  where 
the  moneys  have  been  applied  for  school  purposes  in  the  preceding 
year,  beginning  January  Ist. 
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On  rule  to  show  cause  why  mandamus  should  not  issue. 

March  11th,  1878,  the  city  council  of  Elizabeth  passed  an 
ordinance  respecting  taxes  for  the  year  1878,  among  others 
requiring  a  tax  to  be  assessed  and  collected  of  $33,600,  for 
the  support  of  public  schools,  including  state  appropriations 
and  poll  tax. 

March  12th,  1878,  before  the  tax  had  been  assessed  or  col- 
lected, the  amount  named,  $33,600,  for  schools,  was  placed  to 
the  credit  of  the  board  of  education.  The  sum  was  expended 
by  the  board,  for  the  schools  of  the  city,  during  the  year 
1878,  excepting  a  small  balance  of  $1090.45,  which  remained 
to  its  credit  December  31st,  1878. 

This  sum  of  $33,600  was  the  only  sum  raised  by  tax  for 
school  purposes  in  said  city  during  the  year  1878.  The  state 
school  tax,  commonly  called  the  two-mill  tax,  was  raised  and 
collected  as  part  of  the  said  sum. 

The  county  superintendent  of  schools,  by  an  order  dated 
January  loth,  1879,  given  to  the  treasurer  of  the  city  March 
5th,  1879,  directed  the  collector  of  Union  county  to  pay  to 
the  order  of  the  treasurer  of  the  city  of  Elizabeth  $24,487.44, 
being  the  amount  apportioned  out  of  the  state  school  tax  for 
the  support  of  public  schools  in  said  county  for  the  year 
1878-79. 

The  county  collector  did  not  pay  the  amount  named  in  the 
superintendent's  order,  or  any  of  it,  but  gave  credit  to  the 
city  for  the  entire  sum  on  the  amount  due  from  said  city  to 
tiie  county  for  county  taxes  of  the  year  1878. 

No  credit  was  given  to  the  board  of  education  at  that  time, 
but  it  was  applied  as  a  credit  of  March  12th,  1878,  to  reim- 
burse the  city  for  so  much  of  the  amount  appropriated  and 
to  be  used  for  schools  during  the  year  1878,  by  the  ordinance 
first  above  set  forth. 

The  practice  under  the  charter  of  the  city  of  Elizabeth  of 
1863,  was  for  the  city  to  make  the  appropriations  for  schools 
on  or  before  April  1st  in  each  year,  and  then  advance  the 
money  to  the  board  of  education  to  be  used  for  the  year  com- 
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imencing  ou  tlie  1st  of  January  preceding.  The  city  reini- 
Ibursed  itself  from  school  taxes  collected  in  the  fall  and 
•winter  following  the  appropriations. 

The  collector  of  Union  county,  about  the  1st  of  January, 
ipaid  the  state  in  full  for  the  year  1878,  but  no  assessment  was 
made,  or  provision  made,  in  1878,  for  school  moneys  for  the 
year  1879.  When,  therefore,  the  order  of  the  county  super- 
intendent was  presented  to  the  collector  of  Union  county, 
Patrick  Sheridan,  for  the  amount  apportioned  out  of  the  state 
school  tax  for  the  support  of  public  schools  in  said  county 
for  the  year  1878-79,  the  school  moneys  had  all  been  ex- 
pended in  the^  year  1878.  The  fiscal  year  of  the  city  of 
Elizabeth  begins  January  1st,  and  ends  December  31st,  each 
year. 

Argued  at  November  Term,  1879,  before  Justices  Depue, 
ScuDDER  and  Knapp. 

Por  the  relator,  W.  J.  Magie. 

Por  the  respondents,  B.  Williamson  and  Frank  Bergen. 

'The  opinion  of  the  court  was  delivered  by 

ScUDDER,  J.  It  is  manifest  that  this  deficiency  and  failure 
in  the  appropriation  for  school  moneys  for  the  year  1878-79, 
being  the  school  year  from  September  1st,  1878,  to  September, 
1879,  have  arisen  from  a  disregard  of  the  general  school  laws 
■of  the  state.  The  city  council  made  the  appropriation  and 
directed  the  assessment  made  in  March  for  the  city  fiscal  year, 
beginning  on  the  preceding  1st  day  of  January,  while  the 
state  law  requires  that  the  appropriation  and  assessment 
shall  be  made  for  the  succeeding  school  year,  beginning  on 
the  following  1st  day  of  Sej^tember. 

Tiie  school  law  }>assed  in  1871,  {Pamph.  L.,  p.  94,)  re- 
•enacted  in  1874,  {Rev.,  p.  1083,)  enacts  that  tiie  comptroller 
shall  apportion  the  state  school  tax  of  two  mills  on  each 
•dollar  of  valuation  contained  in  the  abstracts,  to  be  assessed. 
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levied  and  collected  at  the  same  time  and  in  the  same  manner 
ill  which  the  state  taxes  are  assessed,  levied  and  collected 
amonff  the  several  counties,  and  transmit,  on  or  before  tlie  1st 
day  of  May  of  each  year,  the  time  appointed  by  law  for  the 
-assessment  of  general  taxes,  a  statement  of  the  amount  of  said 
tax  apportioned  to  each  county,  to  be  laid  by  the  county  col- 
lector before  the  board  of  assessors,  or  the  common  council  of 
cities,  to  apportion  said  school  taxes,  as  other  taxes  are  ap- 
portioned, and  to  be  assessed  according  to  law. 

The  county  collectors  shall  pay  to  the  treasurer  of  the  state 
the  quotas  due  from  their  respective  counties  of  the  taxes  im- 
posed by  the  act,  on  or  before  the  1st  day  of  January  next 
■ensuing  the  assessment  thereof. 

The  state  superintendent,  under  the  direction  of  the  trustees 
of  the  school  fund,  on  or  before  the  1st  day  of  January  of 
each  and  every  year,  shall  apportion  tiiese  moneys  among  the 
several  counties,  in  proportion  to  the  number  of  children  in- 
cluded in  the  last  published  school  census  of  the  said  counties 
respectively;  and  it  is  his  further  duty,  on  or  before  the  10th 
of  January  of  each  year,  to  draw  orders  on  the  comptroller 
of  the  state  treasury,  and  in  favor  of  the  county  collectors,  for 
the  payment  of  the  money  thus  apportioned. 

The  county  superintendent  of  each  county  shall  apportion 
to  the  towns,  cities  and  school  districts,  the  state  school  money, 
together  Avith  the  interest  of  the  sui'plus  revenue  belonging  to 
said  county,  and  such  other  moneys  as  may  be  raised  for 
school  purposes,  and  on  or  before  the  10th  day  of  February 
of  each  and  eveiy  year,  shall  draw  orders  on  the  county  col- 
lector, and  in  favor  of  the  township  collectors  and  city 
treasurers  of  his  county,  for  the  payment  of  said  moneys  so 
apportioned,  and  said  collectors  and  treasurers  shall  apply  for 
and  be  entitled  to  receive  the  same  as  soon  as  such  orders  are 
received. 

This  statute  prescribes  the  method  for  raising  the  school 
moneys,  and  their  apportionment  and  disbursement,  in  the 
several  towns,  cities  and  school  districts  of  the  state.  It  is 
evident  that  the  assessment  is  to  be  made  for  the  succeeding 
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school  year,  beginning  on  the  1st  day  of  September,  and  can- 
not be  made  to  relate  to  the  year  preceding  the  assessment 
and  appropriation. 

The  common  council  have  fallen  into  the  error  by  continu- 
ing the  former  method  of  taxation  and  appropriation,  under 
the  charter  of  1863,  which  has  been  changed,  and  in  effect 
repealed,  by  the  general  school  law  of  1871,  and  the  county 
collector  and  city  treasurer  have  inadvertently  misapplied 
these  school  moneys,  leaving  themselves  without  means  to- 
pay  the  superintendent's  order. 

The  strict  construction  and  enforcement  of  our  school  laws 
have  been  adjudged  in  this  court  in  State^  Herder,  pros.,  v. 
County  Collector  of  Hunterdon,  7  Vroom  363,  denying  that  the 
county  collector  has  any  discretion  in  determining  the  amount 
to  be  paid  to  the  township  collectors,  or  any  authority  to  set 
up  any  counter  claim  against  the  county  superintendent's 
order ;  and  in  State,  ex  rel.  Skirm,  v.  Cox,  Collector,  9  Vroom 
302,  holding  that  the  board  of  assessors  must  apportion  and 
distribute  the  school  tax  according  to  the  duplicate  of  the 
present,  and  not  the  preceding  year.  The  general  school  law 
is  prospective  in  all  its  features,  and  not  retroactive.  Section 
83  of  the  school  law  is  imperative  in  its  terms — that  the 
county  collector  of  each  county  shall  receive  and  hold  in  trust 
that  part  of  the  state  appropriation  belonging  to  his  county, 
and  shall  pay  out  the  same  to  the  collectors  of  the  several 
townships,  and  to  the  city  treasurers  of  the  cities  of  his 
county,  only  on  the  orders  of  the  county  superintendents 
He  is  responsible  for  these  moneys,  if  otherwise  expended^ 
And  there  is  no  doubt  of  the  power  of  this  court  to  compel 
the  county  collector  to  pay  the  public  school  moneys  on  the 
order  of  the  county  superintendent,  when  they  have  been 
improperly  paid  out  by  him  without  such  order. 

The  act  jmssed  April  4th,  1873,  entitled  "A  supplement 
to  an  act  entitled  '  An  act  to  revise  and  amend  the  charter  of 
the  city  of  Elizabeth,'"  approved  March  4th,  1863,  establish- 
ing a  board  of  education  in  that  city,  does  not  conflict  with 
the  provisions  of  the  general  law,  in  the  particulars  above 
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stated,  and  does  not  change  the  time  to  which,  for  all  school 
purposes,  the  assessment  of  taxes  must  relate. 

As  the  county  collector  was  bound,  under  Section  79  of  the 
school  law,  to  pay  to  the  treasurer  of  the  state  the  quota  due 
from  his  county,  for  taxes  imposed  for  school  purposes,  on  or 
before  the  1st  day  of  January  last  next  ensuing  the  assess- 
ment, and  has  received  credit  therefor,  I  do  not  see  that  it  is 
any  answer  to  the  superintendent's  order,  drawn  on  that  credit 
given  by  the  state,  that  he  has  no  funds,  because  they  have 
been  all  expended  in  the  previous  year.  He  is  concluded  by 
the  state  treasurer's  receipt  for  school  moneys,  for  that  fiscal 
year,  and  must  pay  on  the  county  superintendent's  order. 

A  writ  of  peremptory  mandamus  will  be  allowed  against 
the  county  collector,  and,  upon  further  application,  the  court 
will  grant  such  relief  against  the  other  respondents  as  may 
be  necessary  to  effect  the  object  of  this  writ. 


«TATE,  REBECCA  L.  ELBERSON,  PROSECUTRIX,  v.  ERWIN  V. 

RICHARDS. 

Initials  cannot  be  used  for  the  Christian  names  of  parties  to  actions, 
except  in  cases  of  parties  described  by  initial  letters  in  bills  of 
exchange,  promissory  notes,  or  other  -written  instruments,  under  Sec- 
tion 28  of  the  Practice  Act. 


On  cei'tiorari  to  a  justice  of  the  peace.     In  attachment. 

Argued  at  November  Term,  1879,  before  Justices  Depue 
and  ScuDDEE. 

For  the  plaintiff,  J.  Steen. 

For  the  defendant,  A.  G.  Richey, 

The  opinion  of  the  court  was  delivered  by 
ScuDDER,  J.     In  an  action  by  foreign  attachment  in  the 
♦court  for  the  trial  of  small  causes,  the  defendant  was  described 
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in  the  afifidavit,  writ  of  attachment,  state  of  demand,  and 
judgment,  as  Mrs.  J.  W.  Elbertson.  Her  correct  name  is 
Rebecca  Louisa  Elberson,  and  she  is,  and  was  at  the  time  of 
suit,  the  wife  of  Joseph  W.  Elberson.  The  names  Elbertson 
and  Elberson  are  so  near  alike  that  they  may  be  considered 
idem  sonans,  and  the  difference  is  so  little  that  no  prejudice 
could  come  to  the  defendant  below  by  the  slight  change  of 
name.  The  addition  and  suppression  of  the  "  t,"  or  otlier 
consonant,  in  surnames  ending  with  "son,"  is  quite  common, 
and  is  not  a  material  variance  in  pleading,  though  it  is  some- 
times so  estimated  in  families.  The  second  objection  is  more 
material.  Neither  Mrs.  nor  J.  W.  are  proper  Christian  names. 
The  former  only  distinguishes  the  person  named  as  a  married 
woman,  while  J.  W.  are  but  initials,  and  no  name. 

It  must  be  stated,  with  certainty,  who  are  the  parties  to 
the  suit,  and  actions,  to  be  properly  brought,  must  be  com- 
menced and  prosecuted  in  the  proper  Christian  and  surnames 
of  tlie  parties.    1  Chit.  PL  256 ;  Frank  v.  Levie,  5  Rob.  600. 

The  exception  is  found  in  the  statute  3  and  4  William  IV.y 
c.  42,  §  12,  which  has  been  adopted  in  our  state,  {Practice  Act, 
Rev.y  p.  852,  §  28,)  and  this  enacts  that,  in  all  actions  upon 
bills  of  exchange,  promissory  notes,  or  other  written  instru- 
ments, any  of  the  parties  to  which  are  designated  by  the 
initial  letter  or  letters,  or  some  contraction  of  the  Christian  or 
first  name  or  names,  it  shall  be  sufficient  to  designate  the 
person  by  the  same  initial  letter,  letters  or  contraction,  instead 
of  stating  the  Christian  name  or  names  in  full.  This  case, 
in  attachment  for  a  store  book  account,  is  not  within  the 
exception. 

In  Miller  v.  Hay,  3  Exch.  14,  the  defendant  was  described 
as  W.  D.  Hay,  and  there  was  a  special  demurrer,  assigning 
for  causes  that  the  defendant's  name  was  not  properly  stated, 
as  he  was  described  only  by  his  surname  and  two  initials, 
without  any  excuse  for  his  full  Christian  names  not  being 
inserted,  and  without  any  allegation  to  show  that  he  had  no 
Christian  name  or  names,  or  that  he  was  described  by  initials, 
or  had  so  described  himself  in  the  bill  of  exchange  in  the 
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declaration  meutioned.  It  was  held  to  be  an  insufficient 
designation  of  tlie  defendant,  and  bad  on  the  fac?  of  the 
declaration. 

So  in  Nash  v.  Colder^  5  C.  B.  177,  in  an  action  of  assumpsit 
on  a  bill  of  exchange  by  endorsee  against  the  acceptor,  it  wa& 
said  that  the  initial  letter  "  W."  was  an  incorrect  description 
of  the  party,  and  the  court  say  that  the  declaration  which 
alleges  no  excuse  for  so  describing  the  defendant,  is  bad,  and 
refused  to  set  aside  the  demurrer  as  frivolous,  but  allowed  the 
plaintiff  to  amend  under  statute  3  and  4  William  IV.,  c.  42, 
§  11,  which  abolished  the  plea  in  abatement  in  any  personal 
action  for  misnomer,  and  permitted  the  plaintiff  to  amend,  on 
payment  of  costs,  by  inserting  the  right  name,  upon  a  judge's 
summons,  founded  on  an  affidavit  of  the  right  name. 

To  the  like  effect  are  some  cases  in  our  courts.  Clayton  v» 
Tonkin,  4  Halst.  252;  Seely  v.  Schenok,  Penn.  75;  Wood  v» 
Fithian,  4  Zab.  838. 

There  is  no  relaxation  or  change  of  this  rule  of  description, 
in  proceedings  on  attachment.  In  Locke  on  Attachment,  p.  5, 
it  is  said  that  the  Christian  and  surname  of  the  debtor  and 
creditor  shall  be  stated. 

It  is  of  no  effect,  as  is  testified  in  this  case,  on  affidavits 
taken,  that  the  defendant,  when  obtaining  goods  on  credit,  at 
the  store  of  the  plaintiff,  described  herself  as  Mrs.  J.  W. 
Elberson,  promised  to  pay  for  the  goods,  and  that  the  entries 
in  the  books  of  account  were  in  that  name.  She  would  not  be 
estopped  to  deny  that  was  her  full  name.  If  this  were  so, 
then,  before  the  statute,  whenever  a  person  gave  a  note  signed 
by  a  name  with  initials  for  the  Ciiristian  name,  and  obtained 
credit  thereby,  he  would  not  be  permitted  to  deny  the  suffi- 
ciency of  the  description.  This  was  not  the  rule,  as  clearly 
appears  above,  in  the  case  of  Miller  v.  Hay.  There  is,  in 
fact,  no  fraud  or  deception,  for  every  one  giving  credit  will 
be  held  to  know  that  a  mere  initial  is  not  a  true  description, 
and  is  not  a  full  Christian  name.  There  can  be  no  pretence, 
in  this  case,  that  the  plaintiff  did  not  know  that  the  defendant 
was  giving  merely  the  initials  of  two  Christian  names,  and  he 
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could  have  made  inquiry,  and  obtained  the  full  names  before 
he  gave  the  credit.  He  must  have  known,  also,  from  the 
description  given,  that  he  was  dealing  with  a  married  woman, 
and  was  put  upon  his  guard  to  use  the  greater  care,  if  he 
would  hold  her  for  goods  sold. 

As  the  proceedings  in  this  case  are  under  a  special  jurisdic- 
tion given  to  a  justice  of  the  peace,  to  issue  out  of  the  court 
for  the  trial  of  small  causes,  an  attachment  against  absconding 
and  absent  debtors,  and  not  under  the  general  provisions  of 
the  act  for  the  trial  of  small  causes,  I  think  the  plaintiff,  in 
the  absence  of  the  defendant,  during  the  progress  of  the  cause 
to  judgment  and  sale  of  the  defendant's  property,  must  pro- 
ceed at  his  peril,  against  a  married  woman  living  with  her 
husband  when  the  debt  was  contracted,  in  giving  the  true 
name  to  the  defendant  whose  property  is  attached,  and  that 
there  should  not  be  any  amendment  in  this  particular,  at  this 
stage  of  the  proceedings. 

The  judgment  below  is  reversed. 


STATE,  JOHN    P.   HUTCHINSON    ET    AL.,  PKOSECUTOES,  v. 
CITY  OF  TEENTON. 

1.  Under  Section  85  of  the  charter  of  Trenton,  {Pamph.  L.  1874,  p.  84,) 
an  advertisement  of  sale  "  for  benefits  arising  and  for  money  laid  out 
and  expended,"  &c.,  instead  of  "  for  so  much  money  laid  out  and 
expended,"  is  not  irregular;  and  "the  shortest  period  of  time"  is 
equivalent  to  "  the  lowest  term  of  years." 

2.  The  treasurer  of  the  city  may  sell  and  purchase  lots,  by  resolution  of 
the  common  council  directing  him  to  make  sale,  under  Section  83  of 
the  charter  and  Section  7  of  the  supplement  of  1875.  Pamph.  L., 
p.  346. 

8.  This  power  may  be  delegated  to  the  treasurer  as  a  ministerial  duty, 
for  which  agents  or  committees  may  be  appointed. 


On  certiorari,  to  review  a  sale  of  lots  made  by  the  treasurer 
of  the  city  of  Trenton,  under  and  by  virtue  of  a  resolution 
of  the  common  council  of  said  city,  for  the  non-payment  of 
assessments  made  for  the  laying  out  and  opening  of  West 
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Hanover  street  from  Willow  street  to  Warren  street,  and  all 
proceedings  upon  which  said  sale  was  founded. 

Argued  at  June  Term,  1879,  before  Justices  Depue  and 

SCUDDEK. 

For  the  prosecutors,  W.  D.  Holt  and  G.  D.  W.  Vroom. 
For  the  defendant,  E.  L.  Campbell. 

The  opinion  of  the  court  was  delivered  by 

ScuDDER,  J.  The  first  reason  assigned  for  setting  aside 
the  sale  is  that  the  advertisement  was  not  in  conformity  with 
the  provisions  of  the  charter,  in  that  it  says  the  sale  was  to  be 
made  to  pay  the  amounts  due  the  city  for  unpaid  assessments 
■*'  for  benefits  arising  from  the  laying  out  and  opening  of  West 
Hanover  street,  and  for  money  laid  out  and  expended  on  the 
same  in  laying  out  and  opening  said  street." 

Section  83  of  the  charter  {Pamph.  L.  1874,  p.  84,)  directs 
how  assessments  for  benefits  to  property  by  public  improve- 
ments shall  be  collected,  and  provides  that  the  city  may  sue 
for  and  recover  of  each  person  so  assessed  his  or  her  propor- 
portion  of  said  assessment,  with  interest  and  costs,  by  an 
action  of  debt  for  so  much  money  laid  out  and  expended  by 
them  for  the  use  of  such  person ;  or  having  first  advertised  in 
two  newspapers  published  in  said  city,  for  the  space  of  two 
montlis,  once  at  least  in  each  week,  giving  notice  of  the  time 
and  place  of  sale,  together  with  a  description  of  the  lot  by 
the  letter  and  number  by  which  it  is  designated  on  the  city 
atlas,  and  specifying  the  amount  of  money  so  laid  out  and 
expended.  The  money  so  laid  out  and  expended  is  obviously 
for  the  object  of  the  assessment,  which  was  for  benefits  con- 
ferred on  the  lands  of  the  property  owners.  This  is  the  sub- 
ject of  several  preceding  sections,  and,  in  this  connection, 
there  is  no  departure  from  the  prescribed  terras  of  the  adver- 
tisement to  say  that  the  sale  was  to  be  made  "  for  benefits 
arising,"  &c.,  "and   for  money  laid  out  and  expended."     It 


74  NEW  JERSEY  SUPREME  COURT. 

State,  Hutchinson,  pros.,  v.  Trenton. 

merely  supplies  the  meaning  of  the  word  "  so,"  when  used 
with  the  following  words,  "laid  out  and  expended. 

The  criticism  is  too  nice,  and  without  merit.  The  same 
may  be  said  of  another  objection,  that  the  advertisement  is- 
for  a  sale  for  "  the  shortest  period  of  time,"  instead  of  "  the 
lowest  term  of  years,"  &c.,  in  the  words  of  the  charter.  The 
terms  are  plainly  equivalent,  and  certainly  no  one  could  be 
misled  by  the  difference,  nor  could  the  prosecutors  possibly 
suffer  any  harm  by  the  change  of  words. 

The  reason  assigned  for  reversal — that  the  city  became  the 
purchaser — is  answered  by  Section  7  of  the  supplement  of 
1875,  {Pamph.  L.,  p.  346,)  which  authorizes  a  sale  to  the  city 
for  fifty  years,  where  there  is  no  responsible  bidder  for  the 
land. 

The  reply  that  this  section  relates  to  later  assessments  than. 
this,  is  opposed  by  the  decision  of  this  court  in  the  same 
assessment.     State,  Bartlett,  pros.,  v.  Trenton,  9  Vrooni  64. 

This  case  also  explains  and  decides  the  former  objections,, 
as  the  facts  appear  to  be  therein  stated. 

The  last  reason  is  that  the  city  treasurer  made  the  sale  and 
purchase  for  the  city.  Section  83  of  the  charter  of  1874  say» 
that  the  said  "inhabitants  of  the  city  of  Trenton"  may  sue 
for  and  recover  the  asses.sments,  &c.,  or  may  sell  at  public 
sale,  &c. ;  and  Section  7  of  the  supplement  of  1875  says  it 
shall  be  lawful  at  any  sale  or  adjourned  sale  to  cause  the  said 
lot  to  be  struck  off  to  the  inhabitants  of  the  city  of  Trenton, 
for  the  term  of  fifty  years.  This  is  the  authority  given  to  the 
common  council  respecting  the  inhabitants  of  the  city.  The 
council,  by  resolution  dated  February  5th,  1878,  authorized 
and  required  the  treasurer  of  the  city  to  immediately  adver- 
tise and  sell  these  lots,  and  collect  the  assessments,  with  inter- 
est and  costs,  according  to  the  provisions  of  the  city  charter, 
&c.  This  sale  was  made  by  the  treasurer  under  the  authority 
so  given,  and,  in  the  absence  of  any  bidders,  he  caused  the 
lots  to  be  struck  off  to  the  city.  He  acted  according  to  the 
directions  given  him,  and  the  only  question  is  whether  the 
common  council  could  delegate  the  authority  to  sell,  to  him. 
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This  depends  upon  the  construction  which  shall  be  put  upon 
the  act  performed  by  him.  If  it  was  a  judicial  act,  it  could 
not  be  delegated  by  the  common  council;  if  it  was  merely 
ministerial,  then  it  might  be  delegated.  Parker  v.  New 
Bi-unswick,  1  Vroom  395 ;  State,  Danforth,  pros.,  v.  Faterson, 
5  Vi-oom  1 63 ;  Dillon  on  Mun.  Corp.,  §  60. 

While  municipal  powers  requiring  the  exercise  of  discretion 
cannot  be  delegated,  yet  such  corporations  may  appoint  agents 
and  committees  to  discharge  duties  of  an  administrative  or 
ministerial  character. 

In  this  case,  the  treasurer  is  only  required  and  authorized 
to  advertise  and  sell  the  lands  assessed.  It  is  argued,  how- 
ever, that  the  clause  in  the  seventh  section  which  enacts  that, 
if  there  should  be  no  responsible  bidder  for  the  land,  then  the 
lot  may  be  struck  off  to  the  city,  involves  judgment  and  dis- 
cretion, which  must  be  exercised  by  him  in  determining  the 
responsibility  of  the  bidder.  But  an  auctioneer  or  crier,  who 
is  only  a  ministerial  agent,  is  constantly  required  to  accept  or 
reject  bids,  as  the  bidders  may  be  responsible  or  otherwise. 

By  the  common  law,  the  duly  appointed  deputies  and 
bailiffs  of  the  sheriff  exercise  the  powers  of  the  sheriff  over 
the  duties  confided  to  them ;  and  since  the  act  making  lands 
liable  to  sale  for  the  payment  of  debts  was  passed,  in  1799, 
and  authorizing  sheriffs  to  make  sale  of  the  same  under  ex- 
ecution, his  special  agents,  duly  appointed  in  writing,  have, 
without  question,  exercised  this  power.  Meyer  v.  Patterson,  1 
Stew.  239.  The  inhabitants  of  the  city  of  Trenton,  who,  in 
their  charter,  act  by  their  common  council,  can  by  them  ap- 
point suitable  agents  to  make  sale  of  lands  assessed  for  bene- 
fits; and  such  agents  act  ministerially,  and  not  judicially. 

The  treasurer,  who,  by  Section  39  of  the  charter  of  1874, 
{Pamph.  L.,  p.  352,)  is  required  to  perform  such  duties  ap- 
pertaining to  his  office  as  may  be  required  of  him  by  law,  or 
by  any  ordinance  or  resolution  of  the  common  council,  and 
who,  by  virtue  of  his  office,  is  required  to  receive  and  dis- 
burse moneys  coming  from  assessments  made  upon  lands,  is  a 
very  suitable  person  to  be  employed  by  the  common  council 
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■to  make  sales  of  lands  for  the  collection  of  such  moneys; 
and  neither  in  the  exercise  of  their  discretion,  nor  in  their 
legal  authority,  by  resolution  to  appoint  him  to  make  such 
sales,  have  they  committed  any  error. 

The  writ  of  certiorari  will  be  dismissed,  with  costs. 


STATE,  JAMES  D.  HALL,   PROSECUTOE,   v.  JAMES  SNEDE- 
KER, COLLECTOR,  Ac. 

If  a  party  assessed  for  taxes  has  notice  and  opportunity  to  make  his  appeal 
and  proofs  before  the  commissioners  of  appeal,  and  fails  to  attend  and 
produce  his  proofs  of  error  in  the  assessment,  lie  will  be  refused  relief 
on  certiorari. 


On  certiorari.    In  matter  of  taxation. 

Argued  at  November  Term,  1879,  before  Justices  Depue, 
ScuDDER  and  Knapp. 

For  the  prosecutor,  W.  D.  Holt. 

For  the  defendant,  A.  G.  Rickey. 

The  opinion  of  the  court  was  delivered  by 

ScuDDER,  J.  The  prosecutor  was  assessed  in  1876  and 
1877  for  a  bond  and  mortgage  to  secure  the  payment  of 
$10,000.  The  mortgage,  executed  by  Alfred  Perrine  and 
wife,  was  given  to  James  D.  Hall,  William  Warwick  and 
Charles  R.  Burk,  and  was  on  lands  in  East  Windsor  town- 
ship, Mercer  county.  When  the  assessment  was  made  for 
taxes  in  the  years  1876  and  1877,  respectively,  Perrine  claimed 
a  deduction  as  owner  of  the  land,  for  the  amount  of  the  mort- 
gage ($10,000),  and  it  was  allowed  by  the  assessor,  under  act 
■of  April  17th,  1876.     Rev.,  p.  1163. 

In  making  the  claim  for  deduction,  Perrine  made  oath  that 
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he  Avas  indebted  to  James  D.  Hall,  of  Sharon,  Upper  Free- 
hold township,  Monmouth  county,  for  the  amount  of  this 
mortgage.  The  collector  of  East  Windsor  township,  Mercer 
county,  wherein  the  lands  in  the  mortgage  described  are  situ- 
ate, gave  notice  of  the  assessment  to  James  D.  Hall,  and  after 
sixty  days  reported  him  as  a  delinquent,  and  a  warrant  was- 
issued  by  a  justice  of  the  peace  for  collection. 

The  only  reason  urged  for  non-payment  of  the  tax  is,  that 
the  prosecutor  did  not  own  this  bond  and  mortgage;  that 
William  Warwick  and  Charles  R.  Burk  were  joint  owner& 
with  him  in  1876 ;  and  that  his  soq,  James  E.  Hall,  was  the 
owner  in  1877.  The  bond  and  mortgage  are  dated  August 
19th,  1875.  They  were  assigned  December  21st,  1876,  by 
Hall,  Warwick  and  Burk  to  James  E.  Hall ;  this  assignment 
being  recorded  January  12th,  1877. 

At  the  time  of  the  assessment  in  1876,  it  appears  on  the 
face  of  the  papers  that  the  bond  and  mortgage  belonged  to 
Hall  Warwick  and  Burk,  and  when  the  assessment  was  made 
in  1877,  they  appear  to  have  been  the  property  of  James  E. 
Hall.  The  assessor  was  justifiable  in  the  first  instance  in 
taking  the  sworn  statement  of  Perrine  that  the  deduction 
claimed  by  him  was  a  mortgage  held  by  James  D.  Hall. 

On  receiving  notice  from  the  collector  of  the  tax  assessed 
against  him,  and  of  the  meeting  of  the  commissioners  of 
appeal  in  cases  of  taxation,  it  was  the  duty  of  the  prosecutor,, 
if  he  thought  himself  aggrieved  by  such  assessment,  to  appeal 
to  the  commissioners,  and  appear  before  them  to  substantiate 
his  appeal.  It  was  also  the  duty  of  the  assessor  who  made 
the  assessment  appealed  from  to  be  there,  and  offer  such 
reasons  as  he  might  think  proper  in  support  of  the  assessments 
Rev.,  p.  1148,  §§47,48,50. 

The  commissioners  have  full  power  by  statute  to  issue 
subpoenas,  and  administer  oaths,  to  examine  and  give  such 
judgment  as  shall  be  agreeable  to  the  principles  of  justice. 
Before  these  commissioners  the  prosecutor  testifies  that  he  did 
appear  in  1876,  and  requested  them  "  to  tax  it  right."  He 
also  swears  that  in  1877,  the  second  year  in  which  he  is  taxed. 
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that  he  met  the  assessor  of  the  township  of  East  Windsor,  and 
told  him  "  to  tax  the  mortgage  right,"  that  it  belonged  to 
■James  E.  Hall ;  but  in  that  year  he  did  not  appear  before  the 
commissioners  of  appeal. 

Against  these  mere  declarations  of  the  prosecutor  the  com- 
missioners of  appeal  and  the  assessor  had  the  oath  of  Perrine, 
who  claimed  the  deduction,  that  he  owed  the  mortgage  to 
James  D.  Hall.  He  did  not  offer  any  proof,  nor  present 
the  bond  and  mortgage  or  assignment,  to  these  officers  on 
-either  occasion.  If  his  testimony  be  taken  as  true,  he  merely 
made  the  assertion  of  ownership  in  others,  and  left  the  officers 
to  find  out,  as  they  might,  whether  his  declaration  was  true  or 
false.  He  says  he  had  the  evidence  in  his  hands,  but  did  not 
produce  it. 

The  assessor  of  taxes  for  1876  and  1877,  and  the  chairman  of 
the  commissionei*s  of  appeal,  testify  that  they  have  no  knowl- 
edge or  recollection  of  any  claim  by  Hall  that  the  bond  and 
mortgage  belonged  to  others,  or  that  he  made  any  appeal  from 
the  assessment.  There  does  not  appear  to  have  been  any 
minute  of  an  appeal  taken,  nor  is  there  any  witness  in  cor- 
roboration of  the  statement  made  by  the  prosecutor.  It  does, 
however,  appear  that  at  the  time  these  assessments  were  made 
the  bond  and  mortgage  assessed  were  in  the  possession  of  the 
prosecutor;  that  the  only  receipt  for  interest  endorsed  on  the 
bond,  April  1st,  1876,  is  signed  by  him  alone  ;  that  they  were 
assigned  to  his  son  December  20th,  1876,  and  after  the  assess- 
ment of  1877  were  assigned  to  him. 

The  prosecutor  having  had  notice,  and  an  opportunity  to 
make  his  appeal  and  proof  before  the  commissioners,  for  the 
purpose  of  having  any  error  in  his  assessment  corrected,  and 
the  evidence  presented  to  us  tending  to  show  his  control,  and 
real  ownership  of  this  bond  and  mortgage  at  the  time  these 
two  several  assessments  were  made,  there  are  no  merits  in  the 
case  to  entitle  him  to  relief;  this  court  has  a  legal  discretion 
to  refuse  the  relief  asked  on  this  writ.  State,  Poulson,  pros., 
V.  Matthews,  11  Vroom  268. 

The  assessment  will  be  affirmed,  with  costs. 
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STATE,  EX  EEL.  EMIL  GABLER,  v.  TREASUREE,  &c.,  OF  THE 
CITY  OF  ELIZABETH. 

1.  The  ninth  section  of  the  act  concerning  executions,  providing  for  the 
payment  of  executions  against  municipal  corporations,  was  repealed 
by  the  supplement  of  March  27th,  1878,  the  latter  being  in  substitu- 
tion of  the  former  enactment. 

2.  Such  repeal  is  ineffectual  against  prior  creditors  when  it,  in  any  sub- 
stantial degree,  impairs  their  remedy  under  the  repealed  statute. 

3.  Under  the  circumstances  of  this  case — held,  that  the  relator's  remedy 
under  the  former  act  was  so  qualified  by  local  legislation,  that  the 
substituted  act  in  no  essential  degree  affected  it. 


On  rule  to  show  cause  for  mandamus. 

Argued  at  June  Term,  1879,  before  Justices  Yan  Syckel, 
Knapp  and  Dixon. 

For  the  relator,  W.  J.  Magie. 

For  the  respondents,  R.  E.  Chetwood. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  Tlie  plaintiff  had  a  rule  to  show  cause  against 
the  mayor,  comptroller  and  treasurer  of  the  city  of  Elizabeth, 
why  an  attachment  should  not  issue  against  them  for  their 
neglect  or  refusal  to  pay  the  amount  of  the  above  judgment, 
or,  failing  that,  a  mandamus  to  compel  such  payment. 

An  execution  was  issued  on  the  judgment  and  placed  in 
the  hands  of  the  sheriff  of  Union  county,  and  returned  with 
his  certificate  that  no  property  of  the  city  subject  to  execution 
Avas  found  out  of  which  to  make  the  money  due  thereon.  The 
sheriff  then  served  a  co})y  of  the  execution  upon  the  mayor, 
comptroller  and  treasurer  of  the  city,  to  obtain  payment  by 
force  of  the  provisions  of  the  ninth  section  of  the  act  con- 
cerning executions.     Bev.,  p.  391. 

The  section  provides  that,  "whenever  a  writ  of  execution 
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shall  issue  against  the  inhabitants  of  any  township,  city  or 
borough  of  this  state,  *  *  *  j^  g^gg  there  should  be  no 
property  belonging  to  said  township,  city  or  borough  sufficient 
to  satisfy  the  same  whereon  to  levy,  then  the  officer  authorized 
to  execute  said  process  shall  serve  a  copy  of  the  same  on  the 
collector  of  said  township,  city  or  borough,  who  is  hereby 
required  to  pay  and  satisfy  the  same  out  of  the  first  moneys 
belonging  to  said  township,  city  or  borough,  which  shall  come 
into  his  hands." 

It  is  conceded  that  the  term  "collector"  used  in  this  act 
means  the  officer  in  either  of  the  municipalities  named  having 
the  legal  custody  of  and  power  to  disburse  the  funds  of  such 
corporation,  and  that,  in  the  city  of  Elizabeth,  those  officers 
upon  whom  process  was  served  unitedly  perform  those  func- 
tions. 

The  writ  was  served  on  the  12th  of  March,  1879.  No 
money  has  since  been  paid  by  the  city  officers  upon  the  execu- 
tion. 

Upon  the  allegation  that  moneys  had  been  received  by  the 
city  treasurer,  belonging  to  the  city,  sufficient  to  pay  said 
execution  and  payment  withheld,  this  rule  was  granted. 

Several  grounds  are  taken  by  respondents  against  grant- 
ing to  plaintiff  the  relief  prayed  for.  The  first  is  that 
the  section  of  the  act  under  which  the  service  of  the  execu- 
tion upon  the  respondents  was  made,  was  repealed  at  the  time 
of  the  service.  By  an  act  approved  March  14th,  1879, 
{Pamph.  i.,  jp.  392,)  that  section  Avas  repealed  in  express 
terms.  This  was  two  days  after  service  of  the  execution.  On 
the  27th  of  March,  1878,  {Pamph.  L.,  p.  182,)  a  supplement 
to  the  act  respecting  executions  was  passed,  which  provided 
that  "  when  any  execution  shall  be  issued  against  any  town, 
township,  borough,  or  other  municipal  corporation  of  this 
state,  *  *  *  upon  any  judgment  against  such  town,  &c., 
whether  upon  a  judgment  recovered  before  the  passage  of 
this  act  or  subsequent  thereto,  and  there  shall  be  no  property 
belonging  to  such  town,  &c.,  sufficient  to  satisfy  the  same 
whereon  to  levy,  then  the  officer  authorized  to  execute  such 
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process  shall  serve  a  copy  of  the  same  not  only  on  the  col- 
lector of  such  town,  &c.,  as  is  now  required  by  law,  but  also 
upon  the  assessor  thereof,  who  is  by  law  required  to  assess  the 
taxes  in  and  for  such  town,  &c. ;  and  upon  receipt  of  such 
copy  of  execution,  it  shall  be  the  duty  of  such  assessor  to 
assess  and  levy,  in  addition  to  the  regular  taxes,  the  amount 
due  upon  the  said  execution,  with  interest  to  the  time  when 
the  same  shall  be  paid,  to  the  officer  serving  such  process, 
upon  all  the  property  within  such  town,  &c. ;  and  this  tax 
shall  be  assessed  and  collected  at  the  same  time  and  in  the 
same  manner,  and  under  the  same  conditions,  restrictions  and 
regulations  as  taxes  for  other  purposes  are  required  to  be 
assessed  and  collected  in  such  town,  &c.,  and  when  collected, 
shall  be  paid  over  to  the  officer  serving  the  said  process." 

It  seems  to  me  that  the  plaintiff's  view  of  this  act,  that  it 
merely  gives  an  additional  or  cumulative  remedy  to  an  execu- 
tion creditor,  without  affecting  tlie  former  section  of  the  act 
respecting  executions,  is  not  the  correct  one.  Although  it  is 
true  that  repeals  by  implication  are  not  favored,  [State  v. 
Chambersburg,  8  Vroom  260,)  yet,  in  this  case,  it  seems  to  me 
impossible  to  escape  the  conclusion  that  the  legislature  in- 
tended to  do  away  with  tlie  ninth  section  of  the  old  act,  by 
the  substitution  of  the  other  in  its  stead,  unless  we  deny  to 
words  used  in  the  later  act  their  plain,  obvious  meaning.  The 
act  of  1878  embraces  the  entire  subject  of  the  old  enactment. 
It  provides  for  all  cases  of  execution  against  municipal  cor- 
porations, whether  upon  judgments  recovered  before  or  after 
its  passage,  and  embraces  a  full  and  complete  procedure  for 
service  of  such  executions,  for  raising  the  money  with  which 
to  pay  them,  and  directs  the  manner  of  payment.  After  its 
passage,  it  embodied  the  statutory  remedy  to  be  pursued  by 
all  judgment  creditors  of  municipal  corporations.  Roche 
V.  Jersey  City,  11  Vroom  257.  The  existence  of  the  old  law 
was  absorbed  in  the  new  enactment,  and  the  latter  regulates 
the  remedy  to  be  pursued  by  the  plaintiff  in  this  case, 
unless,  as  he  contends,  its  force  as  against  him  cannot  be 
asserted,  because  of  that  provision  found   in   Paragraph  3, 

Vol.  xiit.  f 
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Section  7,  Article  IV.,  of  the  state  constitution,  prohibiting 
the  passage  of  any  law  "  depriving  a  party  of  any  remedy  for 
enforcing  a  contract  which  existed  when  the  contract  was 
made." 

I  have  no  doubt  that  the  claim  upon  which  the  j)laintiff's 
judgment  was  founded  rested  on  contract,  within  the  meaning 
of  that  clause  in  the  constitution ;  and  it  appears  in  the  case 
that  when  the  plaintiff's  right  accrued  against  tiie  city,  the 
ninth  section  of  the  act  concerning  executions,  under  which 
these  proceedings  are  taken,  was  in  force.  The  plaintiff  is 
pursuing  his  remedy  in  the  appropriate  manner,  without 
having  served  the  executions  upon  the  assessors,  unless  the 
act  of  1878  is  binding  upon  him  and  controls  his  proceed- 
ings. If  such  be  the  effect  of  the  last-mentioned  statute, 
lie  has  no  standing  in  court,  as  his  proceedings  do  not  follow 
that  act. 

His  remedy  should  have  been  pursued  as  directed  by  the 
act  of  1878,  unless  that  act  deprives  him  of,  or  substantially 
impairs,  Jii  existing  remedy.  Whether  such  is  its  effect  is 
one  of  the  questions  in  this  case. 

It  is  not  every  act  of  legislation  affecting  existing  remedies 
which  is  prohibited ;  such  as  affect  mere  forms  and  methods 
of  procedure,  leaving  unimpaired  the  substance,  are  still  right- 
ful subjects  of  legislation.  In  the  case  of  Rader  v.  Road  Dis- 
trict of  Union,  7  V7'oom  273,  in  which  the  constitutional  clause 
in  question  was  considered,  this  language  is  used  :  "  It  is  clear 
that  any  legislation  the  effect  of  which  is  to  deprive  the  party 
of  the  power  to  resort  to  the  person  or  any  property  which, 
as  the  law  stood  when  the  contract  was  made,  might  have 
been  taken  or  applied  in  satisfaction  of  his  demand,  is  within 
the  constitutional  prohibition.  It  is  equally  clear  that  the 
legislature  may  make  laws  which  incidentally  affect  the  pur- 
suit of  remedies  for  the  enforcement  of  existing  contracts, 
such  as  regulate  the  course  of  practice  in  the  courts,  altering 
the  forms  of  action,  and  acts  altering  or  modifying,  in  mere 
matters  of  form,  the  means  of  realizing  the  benefits  of  a  con- 
tract, leaving  the  substance  of  the  remedy  unaffected." 
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The  plaintiif  insists  tliat  the  change  wrought  by  the  new 
act  impairs  the  remedy,  as  it  existed  prior  to  its  passage,  in 
material  and  substantial  respects,  by  taking  away  his  assumed 
Tight,  to  be  immediately  paid  by  the  city  treasurer  out  of  any 
money  belonging  to  the  city,  which  he  may  have  on  hand  at 
the  time  of  service  of  the  execution,  or  out  of  the  first  moneys 
that  may  come  to  his  hands  thereafter,  and  postpones  payment 
•until  the  specific  money  is  assessed  and  collected  into  the  trea- 
sury for  the  discharge  of  his  debt.  That  it  not  only  delays 
him  in  the  receipt  of  his  debt,  but  refers  him  to  another  and 
<lifferent  fund  from  that  provided  in  the  former  law  for  his 
payment.  The  respondent  claims  that,  in  the  respects  named, 
the  remedy  remains  substantially  the  same  as  before,  while  the 
new  act,  in  its  additional  provisions,  adds  value  and  efficiency 
to  it  as  a  measure  for  his  payment.  To  a  proper  estimate  of 
the  extent  and  character  of  the  change  effected  by  this  legis- 
lation, it  is  necessary  to  understand  what  really  were  the 
plaintiff's  rights  preceding  it. 

If  unrestricted  force  be  given  to  the  ninth  section  of  the 
execution  act,  payment  of  an  execution  properly  served,  is 
unconditionally  and  imperatively  enjoined  upon  the  disbursing 
officer  from  the  first  moneys  coming  into  his  hands  thereafter, 
from  whatever  .sources,  to  the  city's  use,  regardless  of  all 
other  claims  or  other  legal  duties  and  obligations  imposed  on 
the  city,  and  of  the  rights  of  other  claimants.  To  accord 
this  paramount  force  to  the  law,  would  be  beyond  legislative 
intent. 

But  this  law  stands  as  part  of  our  legal  system,  and  is 
subject,  in  its  construction,  to  such  modification  as  other  legis- 
lation imposes. 

The  general  tax  law  passed  in  1866,  {Rev.,  p.  1159,  §  83,) 
requires  payment  by  townships,  cities,  and  wards  of  county 
.and  state  taxes,  out  of  the  first  moneys  that  shall  be  collected 
by  them.  This  })rovision,  it  was  said  in  State,  ex  rel.  Douglas, 
V.  Pierson,  4  Vroom  363,  subjects  the  moneys  coming  to  the  col- 
lector's hands  to  the  payment  of  county  and  state  quotas,  to  the 
exclusion  of  all  other  claims,  until  those  taxes  are  fully  paid. 
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When  the  state  claim  is  asserted,  the  execution  creditor's- 
right  to  be  paid  is  subordinated  to  the  public  right.  Respond- 
ents show,  iu  this  case,  that,  in  fact,  large  sums  of  state  and 
county  tax  were  due  from  the  city  and  in  arrears,  when  the 
execution  was  served,  and,  further,  that  a  writ  of  mandamus 
issued  out  of  this  court  early  in  May  following,  requiring  pay- 
ment of  such  arrears,  a  compliance  with  which  had  absorbed 
all  the  receipts  of  the  treasurer  from  that  time,  leaving  the 
amount  so  due  still  partly  unpaid.  Until  this  money  be  paid 
to  the  county  collector,  for  the  county  and  state  tax  due  from 
the  city,  the  treasurer  could  not  properly  pay  this  execution ; 
nor  would  the  plaintiff  be  entitled  to  a  mandatory  order  for 
its  payment. 

There  is  other  legislation  which,  I  think,  qualifies  the 
operation  of  the  section  in  question.  The  city  treasurer,  each 
year,  has  in  hand  considerable  sums  of  money  from  the  state 
school  fund.  This  fund,  by  the  ninety-first  section  of  the 
school  law,  cannot  be  used  for  any  other  than  school  purposes, 
by  the  city. 

By  the  charter  of  the  city  of  Elizabeth,  money  collected 
for  damage  to  school  buildings  or  property,  comes  to  the  trea- 
surer's hands,  but  is,  by  the  law,  devoted  exclusively  to  the 
support  of  public  schools.     Supp't  March  Ath,  1863,  §  61. 

All  assessments  upon  lands  for  public  improvements  are 
paid  to  the  city  treasurer.  These  moneys  are  set  apart  by  the 
city  charter  as  part  of  a  sinking  fund  for  the  indemnity  of 
the  creditors  of  the  city  holding  bonds  issued  to  pay  for  those 
improvements.     SuppH  April  4th,  1872,  §  12. 

As  against  moneys  coming  into  the  treasurer's  hands  from 
any  of  these  sources,  would  a  general  judgment  creditor 
be  entitled  to  make  claim  to  preference  in  payment?  I 
think  not. 

The  city  charter  provides,  also,  for  distribution  and  appro- , 
priation  of  the  whole  tax  levy,  for  specific  objects ;  and  when 
the  taxes  are  received  into  the  treasury,  all  payments  out  of 
any  appropriation  must  be  for  claims  within  it. 

It  is  enacted  in  Section  4  of  the  supplement  to  the  charter,. 
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passed  April  4th,  1872,  that  all  warrants  drawn  upon  the 
treasurer  "shall  contain  a  distinct  reference  to  the  appropria- 
tion or  fund  under  or  upon  which,  and  the  purposes  for  which, 
it  is  drawn,"  and,  further,  that  "  no  warrant  shall  be  drawn 
unless  tiie  sum  specified  therein  is  in  the  city  treasury,  and 
has  been  collected  or  paid  into  the  treasury  specially  for  that 
purpose." 

Again,  in  Section  26  of  the  supplement  of  April  2d,  1869, 
is  the  following  provision  :  "The  moneys  raised  by  tax  shall 
be  credited  by  the  treasurer  to  the  several  appropriations  con- 
tained in  the  ordinance  authorizing  said  tax,  and  shall  be  paid 
out  for  the  specified  purpose  to  which  the  same  are  appropri- 
-ated,  and  for  no  other." 

These  several  acts  were  passed  after  the  ninth  section  of  the 
-execution  act,  and  were  in  force  when  the  plaintiff's  claim 
against  the  city  had  its  inception.  They  embody  a  financial 
plan,  emanating  from  the  controlling  power  of  the  legislature, 
for  the  protection  of  taxpayers,  and  binding  upon  the  city  and 
its  officers.  All  persons  dealing  with  the  city  have  full  notice 
of  these  restrictions.  I  am  unable  to  see  any  good  reason  why 
they  have  not  force  to  impose  restraints  upon  the  disbursing 
officer  of  the  city,  essentially  qualifying  his  duty,  as  broadly 
declared  in  the  section  in  question,  as  well  as  to  limit  the 
right  of  the  execution  creditor  to  payment  of  his  execution 
only  out  of  moneys  in  hand  when  the  writ  is  served,  or  com- 
ing in  thereafter,  belonging  to  a  fund  previously  appropriated 
to  the  payment  of  the  specific  claim,  or  to  a  class  of  claims 
"which  properly  includes  it. 

If  there  be  no  appropriation  for  paying  judgments  against 
the  city,  or  if  the  treasurer,  on  looking  into  the  claim  on 
which  the  judgment  is  founded,  finds  no  money  to  the  credit 
■of  any  fund  out  of  which  such  claim  is,  under  the  charter, 
properly  payable,  one  of  these  statutes  must  be  disregarded  by 
him.  He  cannot  comply  with  the  requirements  of  both.  If 
the  local  statutes  qualify  the  operation  of  the  general  law  in 
'respect  to  the  judgment  creditor's  remedy  against  the  city, 
they  must  be  regarded  in  ascertaining  the  extent  and  character 
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of  that  remedy.  It  is  legislation  subsequent  to  the  general 
law,  and  so  far  as  it  is  inconsistent  with  the  provisions  of  the 
general  law,  the  latter  must  give  way.  The  later  expressions 
of  the  legislative  will  must  prevail  over  the  earlier,  if  they  are- 
in  conflict.     State,  Tainior,  pros.,  v.  Morristown,  4  Vroom  57. 

I  do  not  yield  assent  to  the  suggestion  that  charter  provis- 
ions like  those  mentioned,  are  mere  regulations  for  city  officers 
in  the  administration  of  their  ordinary  local  affairs,  and  not 
designed  to  affect  in  any  way  the  general  statutes  for  the  col- 
lection of  debts  with  which  they  may  conflict.  They  are  laws 
for  the  protection  of  the  property  and  rights  of  large  commu- 
nities, and  within  the  districts  over  which  they  have  force,  are,, 
like  all  other  legislative  acts,  competent  to  modify  or  repeal 
all  prior  inconsistent  legislation. 

I  have  referred  to  these  provisions  of  general  law  and  of 
the  city  charter  to  show  that  the  plaintiff  was  not  invested 
with  a  remedy  as  broad  and  sweeping  as  he  lays  claim  to  * 
that  he  not  only  is  not  entitled  to  be  paid  out  of  the  first 
moneys  of  the  city  that  may  come  to  the  treasurer's  hands- 
from  whatever  source,  but  is  entitled  to  demand  payment  of 
the  treasurer  only  from  some  fund  previously  appropriated  io 
pay  his  claim,  or  devoted  to  the  payment  of  a  class  of  claims  ta 
which  his  properly  belongs,  or  from  moneys  unappropriated.. 
The  only  fund  of  this  kind  which  can  be  claimed  as  applicable 
to  the  payment  of  his  execution  is  the  contingent  fund ;  but 
the  evidence  fails  to  show  that  the  treasurer  has  in  hand  or  is 
likely  to  receive  any  money  belonging  to  this  appropriation. 

If  my  conclusions  be  correct,  and  this  is  the  extent  of  his 
right  against  the  respondent,  it  will  be  readily  conceded,  in 
view  of  the  legislation  referred  to,  that  the  act  of  1878  took 
nothing  of  substantial  value  from  him  in  impairment  of  his 
remedy,  but,  by  its  additional  provisions,  imparted  substance 
and  life  to  what  was  before,  without  judicial  aid  first  had  to- 
provide  a  fund  with  which  to  pay,  little  better  than  the  mere 
shadow  of  a  remedy.  It  leaves  him  without  ground  to  com- 
plain of  the  repeal  of  the  earlier  law. 

I  presume  the  power  of  the  legislature  will  not  be  questioned 
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to  amplify  and  improve  an  existing  remedy  by  changes  which 
make  it  more  easy,  certain  or  efficacious  in  accomplishing  the 
purpose  designed.  This  I  think  is  what,  in  the  relator's  case, 
the  legislature  has  done  through  the  present  law. 

The  application,  as  it  stands,  must  be  denied.  But  I  see  no 
reason  why  a  mandamus  should  not  issue  to  the  assessors  of 
the  city  to  assess  the  amount  of  the  execution  at  the  time  of 
the  assessment  of  other  city  taxes.  To  this  course  no  objec- 
tion was  made  by  the  city,  and  such  writ  may  issue  if  the 
relator  desires  it. 


STATE,  PATRICK  GREELEY,  PROSECUTOR,  v.  THE  CITY  OF 

PASSAIC, 

STATE,  JOHX  J.  RYERSON,   PROSECUTOR,  v.  THE  CITY  OF 

PASSAIC. 

STATE,   LOUISA  FREDERICKS,   PROSECUTOR,  v.  THE   CITY 
OF  PASSAIC. 

1.  A  provision  in  the  charter  of  city  of  Passaic  directing  prosecutions  for 
the  offence  of  selling  malt  liquor  witliout  license,  to  be  had  before  any 
justice  of  the  peace  of  the  county  of  Passaic,  gives  cognizance  to  the 
justice  as  a  special  magistrate,  and  not  as  a  court  for  the  trial  of  small 
causes. 

2.  No  appeal  or  trial  by  jury  being  given  by  the  act,  neither  is  a  right 
of  the  defendant. 

3.  The  complaint  should  aver  that  the  defendant  was  at  the  time  of  the 
sale  unlicensed,  but  such  negative  averment  need  not  be  proved  by  the 
plaintiff.  It  will  be  taken  as  true,  unless  the  defendant  prove  the 
license,  it  being  a  fact  peculiarly  within  his  knowledge. 


On  certiorari. 

The  judgments  brought  up  by  these  several  writs  were 
rendered  against  the  prosecutors  by  justices  of  the  peace  in  the 
county  of  Passaic,  for  penalties  incurred  through  violations  of 
an  ordinance  of  the  city  of  Passaic  against  the  sale  of  ale  and 
other  malt  liquors  without  license.     The  parties  in  each  suit 
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were  represented  by  the  same  counsel,  and  for  convenience  the 
cases  were  heard  together,  substantially  the  same  questions 
being  involved  in  each.  The  proceedings  in  the  suit  against 
Greeley  were  had  before  John  B.  Pudney,  Esq.,  the  other  two 
cases  before  James  A.  Norton,  Esq.,  justices  of  the  peace  of 
said  county. 

In  1873  the  city  of  Passaic  was  incorporated  by  act 
approved  April  2d  of  that  year.  Pamph.  L.,  p.  484.  Under 
the  twenty -fourth  section  of  the  act.  Subdivision  4,  the  city 
council  was  empowered  to  make  and  establish  ordinances  to 
license,  regulate  or  prohibit  restaurants  and  beer  saloons ;  to 
fix  the  sum  to  be  paid  for  licenses,  and  to  regulate  and  pro- 
hibit all  traffic  in  the  sale  of  intoxicating  drinks  in  said  city, 
except  in  the  inns  and  taverns  licensed  by  the  courts  of  the 
county  of  Passaic.  It  was  further  provided  in  the  twenty- 
sixth  section  of  this  act  that  "  in  all  cases  where  power  is  given 
to  the  city  council  to  pass  ordinances  on  any  subject,  they  may 
prescribe  a  penalty  for  the  violation  thereof,  either  by  imprison- 
ment, or  by  fine  not  exceeding  fifty  dollars,  to  be  recovered, 
with  costs,  in  an  action  of  debt,  in  the  name  of  the  city 
of  Passaic,  for  the  use  of  said  city,  before  any  justice  of  the 
peace  of  said  county."  The  action  is  to  be  in  debt  for  the 
penalty;  and  provision  is  made  for  the  enforcement  of  the 
judgment.     Trial  by  jury  is  not  therein  provided  for. 

The  ordinance  alleged  to  have  been  violated  ordains  "  that 
it  shall  not  be  lawful  for  any  person  or  persons  within  the 
limits  of  the  city  of  Passaic,  except  in  the  inns  and  taverns 
licensed  by  the  courts  of  the  county  of  Passaic,  without  a 
license  first  had  and  obtained  in  the  manner  prescribed  by 
this  ordinance,  to  keep  a  beer  saloon,  or  to  sell  or  expose  for 
sale,  or  cause  or  knowingly  permit  to  be  sold  or  exposed  for 
sale,  in  premises  owned  or  controlled  by  him  or  them,  either 
directly  or  indirectly,  any  ale,  lager  beer,  porter,  or  any  bever- 
age of  which  malt  liquors  shall  form  the  chief  ingredient, 
under  a  penalty  of  fifty  dollars  for  each  and  every  ofience." 

The  judgment  in  each  case  was  rendered  for  a  penalty  of 
$50  and  costs. 
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Argued  at  November  Term,  1879,  before  Justices  Depue, 
ScuDDER  and  Knapp. 

For  the  prosecutors,  A.  K.  Coddington. 
For  the  defendant,  James  E.  Stoutenburgh. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The-  first  among  the  many  reasons  assigned 
for  reversal  of  these  judgments  is,  tliat  the  provision  of  the 
statute  for  enforcing  the  penalty,  viz.,  "  an  action  before  any 
justice  of  tiie  peace  of  the  county  of  Passaic,"  contemplates  a 
trial  in  a  court  for  the  trial  of  small  causes,  and  that  the 
defendants  were  entitled  to  a  trial  by  jury,  which,  on  their 
demand,  was  refused  to  them  by  the  justice.  These  actions 
were  not  brought  in  a  court  for  the  trial  of  small  causes,  nor 
does  the  act  authorize  a  trial  to  be  had  in  such  court.  Juris- 
diction was  given  to  a  justice  of  the  peace  as  a  special  magis- 
trate ;  and  the  legislature  having  failed  to  provide  for  trial  by 
jury  in  such  cases,  it  was  not  the  right  of  the  parties.  I  am 
unable  to  distinguish  these  cases  from  Johnson  v.  Barclay,  1 
Harr.  1  ;  McGear  v.  Woodruff,  4  Vroom  213;  Howe  v.  Plain- 
field,  8  Vroom  145;  Sparks  v.  Stokes,  11  Vroom  487,  in  which 
cases  this  question  has  been  thoroughly  discussed  and  uni- 
formly settled  against  the  views  of  the  defendant's  counsel ; 
and  it  is  unnecessary  to  do  more  than  merely  cite  them.  The 
fact  that  suit  is  permitted  before  any  justice  of  the  peace  of  the 
county,  and  not  limited  to  justices  of  the  peace  in  the  city, 
does  not  distinguish  these  cases  in  principle  from  those  cited. 

The  second  jjoint  is,  that  the  defendant  was  denied  an 
appeal.  The  answer  is,  that  no  appeal  is  given  by  the  statute 
which  authorizes  the  suit,  and,  as  already  stated,  it  is  not  a 
proceeding  in  the  court  for  the  trial  of  small  causes. 

The  third  reason  is,  that  the  plaintiff  in  the  suits  failed  to 
give  any  evidence  before  the  justice  that  the  prosecutors  were 
not  licensed  to  keep  an  inn  and  tavern  in  the  place  where  the 
malt  liquor  was  alleged  to  have  been  sold.     The  exception 
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respecting  inns  and  taverns,  found  in  the  ordinance,  which, 
in  that  respect,  follows  the  statute,  is  one  which,  under  estab- 
lished rules,  is  required  to  be  averred  in  pleading,  [McGear  v. 
Woodruff,  supra;  Robertson  v.  Lambertville,  9  Vroom  69;)  and 
such  averment  is  found  in  the  pleadings  in  these  cases.  The 
question  raised  is  whether,  as  plaintiffs  in  certiorari  contend, 
the  burthen  of  proving  this  negative  averment  was  upon  the 
plaintiff  below.  The  case  of  Commonwealth  v.  Thurlow,  24 
Pick.  374,  is  referred  to  as  authority  for  the  affirmative  of  this 
proposition.  This  was  an  indictment  for  selling  liquor  with- 
out license,  and  the  usual  negative  averment  was  found  in  the 
indictment.  The  verdict  was  set  aside  because  the  common - 
weakh  had  given  no  evidence  that  the  defendant,  at  the  time 
of  the  sale,  was  unlicensed.  But  I  think  the  case  does  not 
follow  the  general  rule  as  it  has  been  understood  and  applied 
in  this  state. 

Professor  Greenleaf  states  the  rule  to  be  that  "  Where  the 
subject  matter  of  a  negative  averment  is  peculiarly  within  the 
knowledge  of  the  other  party,  the  averment  is  taken  as  true, 
unless  disproved  by  that  party.  Such  is  the  case  in  civil  or 
criminal  prosecutions,  for  a  penalty  for  doing  an  act  which 
the  statutes  do  not  permit  to  be  done  except  by  those  who  are 
duly  licensed  therefor,  as  for  selling  liquor,"  &c.  Roscoe  Or. 
Ev.  S.  The  authorities  referred  to  in  the  notes  fully  support 
the  text,  and  many  others  are  to  be  found.  I  need  refer  to 
but  one  or  two.  Justice  Bayley,  in  Rex  v.  Turner,  5  M.  &  SeL 
206,  uses  this  language  :  "  I  have  always  understood  it  to  be 
the  general  rule,  that  if  a  negative  averment  be  made  by  one 
party,  which  is  peculiarly  within  the  knowledge  of  the  other, 
the  party  within  whose  knowledge  it  lies,  and  who  asserts  the 
affirmative,  is  to  prove  it,  and  not  he  who  asserts  the  negative. 
So  Justices  Ellenborough  and  Holroyd,  in  the  same  case, 
declare  the  rule  in  terms  of  like  import.  To  the  same  effi^ct 
are  Jelfs  v.  Ballard,  1  B.  &  P.  467 ;  Spieres  v.  Parker,  1  T.  R. 
144;  Apothecary's  Co.  v.  Benthj,  Ry.  &  M.  159;  Morton  v, 
Copeland,  16  C.  B.  517. 

The  case  in  24  Pick,  was  a  departure  from  this  rule  of  evi- 
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dence.  It  was  followed  with  reluctance  in  Commonwealth  v. 
Kimball,  7  Ifetc.  304,  and  the  next  year  was  changed  by 
statute.  Under  the  corainon  averment,  in  indictments  for 
selling  liquor,  under  our  statute,  that  the  sale  was  "without 
license  for  that  purpose  first  had,"  the  state  has  not  been 
required  to  put  in  any  proof  on  the  subject.  The  averment 
is  taken  as  true,  unless  the  defendant  proves,  in  defence,  the 
granting  to  him  of  license.  Townley  ads.  State,  3  Harr.  316. 
This  reason  is  not  sufficient  to  disturb  the  judgments. 

The  next  reason  which  I  shall  refer  to,  applicable  to  all  the 
cases,  is,  that  there  was  no  evidence  of  any  sale  of  malt 
liquors  by  either  of  the  prosecutors.  The  evidence  against 
Patrick  Greeley  is  not  so  clear  and  satisfactory  as  that  against 
the  other  defendants;  but,  against  him,  I  think  it  was  suffi- 
cient to  support  the  finding  of  tlie  justice.  It  was  unques- 
tionably sufficient  as  to  tlie  others. 

The  objection  that  the  proof  did  not  support  the  charge  of 
selling  on  the  day  named  in  the  demand  or  complaint,  has  no 
validity;  the  variance  between  the  averment  of  time  and  the 
proof  is  entirely  immaterial. 

Patrick  Greeley  and  LouLsa  Fredericks  had  kept  saloons  in 
the  city,  under  licenses  which  had  expired.  Applications  for 
renewal  of  their  licenses  were  pending  at  the  time  of  the 
sales  for  which  they  were  condemned  by  the  judgments 
against  them.  They  insist  that,  under  these  circumstances^ 
these  sales  were  not  in  violation  of  the  ordinance.  The  pen- 
alty is  incurred  by  a  sale  without  license;  and  they  certainly 
did  incur  that  penalty,  if  they  sold  malt  liquor  after  the 
expiration  of  the  old  license  and  before  the  granting  of  a  new 
one;  for  this  they  were  convicted.  They  were  in  the  condi- 
tion mentioned  in  the  ordinance,  viz.,  "without  license,"  when 
the  sales  were  made. 

In  the  case  of  John  I.  Ryerson,  a  reason  for  reversal  is  pre- 
sented not  applicable  to  the  others.  It  respects  the  rejection 
of  testimony  offered  by  him  on  the  trial.  The  offer  was  a 
cfrtificate  of  license  to  keep  an  inn  and  tavern  in  the  house 
fl  part  of  which  served  as  his  saloon.    But  it  was  not  a  license 
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granted  to  him,  but  to  another  person.  This  certificate,  stand- 
ing alone,  was  irrelevant.  It  did  not  show  hira  to  be  within 
the  exception  in  the  ordinance,  and  was  no  justification  for 
his  keeping  a  beer  saloon  there.  It  is  t-aid  that  he  might 
have  followed  it  up  by  other  testimony,  showing  that  he  was 
the  servant  of  the  licensee ;  but  he  did  not  oifer  or  propose  to 
show  it.  To  legalize  the  other  testimony,  it  should  have  been 
accom  panied  by  such  offer ;  without  it,  it  was  clearly  inad- 
missible, and  its  offer  properly  overruled  by  the  justice.  But 
the  real  purpose  of  the  testimony  was  to  support  another 
claim  of  this  prosecutor,  which  his  counsel  thought  worth  an 
argument,  to  wit,  that  such  a  license  so  covered  and  screened 
the  building  in  which  the  inn  and  tavern  was  permitted,  that 
it  was  withdrawn  from  the  jurisdiction  of  the  city  and  the 
operation  of  its  ordinance,  *so  that  what  would  elsewhere  be  a 
violation  of  the  ordinance,  would  not  be  so  in  any  part  of 
such  building ;  in  short,  tliat  a  tavern  license  to  any  one  made 
the  building  in  which  the  tavern  was  authorized  to  be  kept  a 
refuge  for  unlicensed  saloon  keepers.  This  would  make  eva- 
sion of  the  law  quite  easy.  A  license  protects  the  inn  keeper 
to  whom  it  is  given,  but  will  not  shield  any  other  who  may 
set  up  a  beer  saloon  in  a  part  of  tiie  licensed  building. 

I  have  referred  to  all  the  reasons  which  seem  to  me  neces- 
sary to  notice,  except  the  fourth.  It  is  that  the  state  of  de- 
mand alleges  a  sale  to  persons  unknown,  while  the  proof  is 
of  sales  to  persons  who  were  known  at  the  time  suit  was 
brought. 

Correct  pleading  requires  that  the  names  of  third  persons, 
if  known  or  ascertainable  at  the  commencement  of  the  suit, 
should  be  stated  in  the  complaint.  If  such  names  be  un- 
known or  not  ascertainable,  the  requisite  legal  certainty  will 
be  observed  by  stating  the  parties  to  be  unknown,  but  such 
averment  is  admissible  only  when  the  names  are  actually. un- 
known, and  by  reasonable  diligence  cannot  be  ascertained.  It 
is  the  right  of  the  defendant  to  be  informed  of  the  particular 
charge  against  him,  and  if,  under  such  latter  form  of  plead- 
ing, it  is  discovered  at  the  trial  that  the  names  were  known 
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when  suit  was  instituted,  or  could  have  been  discovered  by 
fair  effort,  the  statement  has  been  commonly  held  to  be  so  far 
material  as  to  work  a  fatal  variance  between  averment  and 
proof. 

This  rule  seems  to  iiave  been  applied  with  much  uniformity 
in  all  criminal  proceedings,  except  when,  by  statute,  such  vari- 
ance is  declared  immaterial  or  amendable ;  and  these  proceed- 
ings are  so  far  analogous  to  criminal  prosecutions  as  to  be 
within  the  reason  of  the  rule.  In  the  case  of  Robertson  v. 
City  of  Lambertville,  9  Vroom  69,  which  was  a  suit  similar  to 
those  now  under  review,  this  analogy  was  recognized.  Abun- 
dant authority  for  the  rule,  as  applied  to  criminal  actions,  will 
be  found  in  the  cases  referred  to  in  the  notes  to  Arch.  Onm. 
Prae.  and  Plead.,  j).  91,  and  Whart.  on  Orim.  Law,  §  251. 

The  proof  made  by  the  plaintiff  of  the  sale  of  malt  liquor 
in  each  of  the  cases  was  by  the  testimony  of  the  parties  who 
purchased.  They  were  residents  of  the  city,  and  appear  to 
have  been  perfectly  well  known  at  the  time  of  the  trial ;  but 
no  evidence  whatever,  so  far  as  the  cases  show,  was  given  by 
either  party  that  they  were  known  by  any  agent  of  the  city 
charged  with  the  conduct  of  these  prosecutions,  before  or  at 
the  time  suits  were  commenced ;  and  there  is  no  finding  of 
the  justice  on  the  fact. 

If  it  were  unknown  at  that  time  who  the  parties  were,  the 
subsequent  discovery  of  their  names  would  be  no  ground  for 
the  discharge  of  the  defendants. 

The  prosecutor  was  not  bound  to  oifer  any  evidence  on  the 
subject.  State  v.  Wilson,  30  Conn.  500.  The  defendants,  if 
they  desired  to  avail  themselves  of  this  defence,  should  have 
raised  the  question  before  the  justice,  and  proved  such  knowl- 
edge on  the  part  of  the  plaintiff.  The  fact  that  the  names  of 
the  third  parties  were  known  at  the  trial  would  have  been 
evidence  bearing  upon  the  issue  thus  raised,  but  would  not  be 
proof  of  the  earlier  knowledge  or  want  of  diligence.  It 
raises  no  presumption  that  such  knowledge  existed,  or  due 
diligence  had  not  been  exercised,  when  ignorance  of  the 
names  was  averred.     The  matter  was  not  passed  upon  by  the 
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justice,  so  fur  as  appears  by  the  return  to  the  writs,  nor  does 
the  point  appear  to  have  been  raised  at  the  trial ;  so  that,  ad- 
mitting the  rule  invoked  to  exist  here  in  all  its  force,  the 
defendants  have  not  sheltered  themselves  under  it.  It  is  clear 
that  the  defendants  suffered  no  injury  from  the  form  of  plead- 
ing adopted ;  the  ground  of  objection  is  a  purely  technical 
one.  And  when  we  consider  that  the  variance  complained  of 
would,  in  an  indictment  for  a  like  offence,  be  amendable, 
under  our  statute,  as  a  mere  matter  of  form,  it  loses  all  right 
to  serious  consideration. 

There  is  no  error  in  the  proceedings  and  judgments,  and 
they  are  affirmed. 


STATE,  GEORGE  V.  B.  CLARKE,  RELATOR,  v.  THOMAS 
EARLE,  TREASURER  OF  JERSEY  CITY. 

1.  Mandamus  will  issue  to  the  disbursing  officer  of  a  city  to  pay  a  claim 
which  has  been  allowed  by  the  proper  municipal  authorities,  where 
no  good  cause  is  shown  for  withholding  such  payment. 

2.  It  is  good  ground  for  refusing  the  writ,  that  he  who  seeks  its  aid  is 
chargeable  with  unreasonable  delay  in  making  his  claim. 


On  rule  to  show  cause  why  mandamus  should  not  issue  to 
the  treasurer  of  Jersey  City,  requiring  him  to  audit  and  pay 
certain  warrants. 

Argued  at  November  Term,  1879,  before  Justices  Depue, 
ScUDDER  and  Knapp. 

For  the  relator,  /.  A.  Blair. 

For  the  defendant,  A.  McDermoU. 

The  opinion  of  the  court  was  delivered  by 
Knapp,  J.     The  relator  seeks  the  mandatory  order  of  the 
court,  to  go  against  the  treasurer  of  Jersey  City,  requiring  him 
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to  accept  and  order  paid  to  the  relator  two  certain  warrants 
upon  the  treasury — one  for  $176,  drawn  in  favor  of  Jacob  M. 
Merselis,  and  the  other  in  favor  of  J.  M.  Merseh's  &  Co.,  for 
$52.  They  were  drawn  by  the  city  clerk,  upon  filing  in  his 
office  copies  of  resolutions  of  the  board  of  public  works  order- 
ing those  sums  to  be  paid,  and,  with  the  clerk's  signature, 
delivered  to  the  payee.  The  relator  holds  them  by  assign- 
ments. 

It  is  the  practice  of  this  court,  when  the  proper  legislative 
body  of  a  municipal  government  has  ordered  a  claim  against 
it  to  be  paid,  on  the  refusal  of  the  appointed  officers  to  make 
payment,  to  compel  such  payments  by  mandamus,  unless  good 
cause  is  shown  to  the  contrary. 

The  reasons  which  the  respondent  assigns  for  his  refusal  to 
accept  and  endorse  the  warrant  are  that  the  claims  are  stale 
and  of  doubtful  validity,  and  that  the  warrants  have  not  been 
properly  executed  by  other  city  officers,  whose  approval  was  a 
prerequisite  to  payment  by  the  treasurer.  The  larger  demand 
was  ordered  paid  by  resolution  of  the  board  of  public  works 
of  Jersey  City,  passed  December  1st,  1871,  the  other  by  like 
resolution  passed  February  16th,  1872.  The  warrants  bear 
dates  corresponding  with  those  of  the  resolution  for  payments. 
They  were  presented  to  the  then  mayor  of  Jersey  City  for  his 
approval ;  he  refused  to  sign  either,  and  they  failed  to  receive 
his  signature.  The  two  succeeding  mayors,  on  the  warrants 
being  presented  to  them,  refused  to  endorse  them;  but  on 
December  14th,  1877,  more  than  six  years  after  the  earlier 
warrant  was  drawn  and  signed  by  the  city  clerk,  while  the 
mayor  of  the  city  was  temporarily  absent,  the  president  of 
the  board  of  aldermen,  sitting  for  the  time  in  the  official  seat 
of  the  mayor,  gave  the  approval  which  had  theretofore  been 
denied.  With  this  endorsement  secured,  the  respondent  was 
called  upon  to  order  payment ;  he  refused  to  make  the  order, 
and  it  is  asked  of  the  court  to  compel  him  to  do  so.  The  writ 
of  mandamus  cannot  be  claimed  by  the  relator  as  his  right. 
The  court  in  its  discretion  will  refuse  it  if  circumstances  appear 
which  render  the  justice  or  propriety  of  its  allowance  doubt- 
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ful.  One  of  the  grounds  on  which  the  courts  deny  its  use  in 
the  collection  of  debts,  is  where  he  who  seeks  its  aid  is  charge- 
able with  unreasonable  delay  in  asserting  his  claim. 

In  this  case  the  relator,  or  those  whose  rights  he  has  suc- 
ceeded to,  have  allowed  these  demands  against  the  city  to 
remain  since  1872  virtually  unasserted,  and  that,  too,  when 
payment  was  directly  refused  to  be  made,  and  such  refusal 
continued  until  1877,  when  a  right  of  suit  against  the  city 
was,  as  to  the  larger  part  of  his  demand,  barred  by  the  statute 
of  limitation. 

This  delay,  unaccounted  for  as  it  is,  casts  such  doubt  upon 
the  justice  of  the  demand  as  fully  warrants  the  court  for  that 
cause  alone  in  denying  to  the  relator  this  summary  mode  for 
its  enforcement.  The  strong  probability  is  that  but  for  the 
circumstance  of  there  being  temporarily  in  the  mayor's  place 
one  who  was  willing  to  aid  the  relator*  these  claims  would  not 
again  have  been  lieard  of.  I  think  the  city  treasurer  was  fully 
warranted,  upon  an  inspection  of  the  vouchers,  in  withholding 
payment,  and  in  concluding  that  they  were  not  properly 
executed. 

In  all  reason  there  must  come  a  time  when  an  order  of  this 
sort,  remaining  only  partially  executed,  shall  cease  to  have 
vitality  ;  and  in  my  judgment  it  has  come  when  those  who 
for  the  time  being,  having  authority  for  and  whose  approval 
is  essential  to  its  execution,  have  on  consideration  finally 
refused  assent.  It  cannot,  on  being  approved  by  one  and 
rejected  by  others,  be  continued  in  abeyance,  retaining  the 
force  of  such  partial  execution  until,  through  successive  changes 
in  office,  the  requisite  official  signatures  may  be  had  from  new 
incumbents.  The  city  is  entitled  to  stand  upon  the  action  and 
determination  of  its  agents  who  for  the  time  have  cast  upon 
them  the  duty  of  deciding  upon  questions  affecting  its  inter- 
ests ;  and  conclusions,  subject  to  reasonable  right  of  reconsider- 
ation, when  arrived  at,  should  be  regarded  as  an  end  of  the 
matter.  I  concur  in  the  view  expressed  by  the  counsel  of  de- 
fendant, that  under  the  circumstances  of  this  case  the  approval 
of  the  president  of  the  board  of  aldermen  was  not  a  valid 
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execution  of  the  warrants.  The  mayor  had  already  had  them 
under  consideration,  and  had  decided  against  and  rejected 
them. 

I  do  not  understand  that  under  the  charter  of  Jersey  City 
it  is  within  the  power  of  the  president  of  the  board  of  alder- 
men, when  temporarily  acting  as  mayor,  to  sit  in  judgment 
upon  and  revise  and  overturn  the  acts  of  that  officer,  and 
reverse  the  decisions  and  determinations  which  have  been  had 
in  the  office.  He  cannot  revive  by  his  approval  claims  against 
the  city  which  have  been  rejected  by  the  mayor,  or  recall 
vetoes  to  ordinances  and  resolutions,  and  establish  them  by  his 
approval.  I  think  his  power,  when  sitting  temporarily  in  that 
office,  is  limited  to  the  performance  of  duties  of  the  office 
currently  arising,  and  which  are  unexecuted  and  undecided. 

If  it  be  otherwise,  the  greatest  confusion  and  embarrassment 
may  by  his  casual  presence  be  thrown  into  municipal  affairs 
and  proceedings. 

The  relator  is  not  entitled  to  the  remedy  which  he  seeks, 
and  must  be  left  for  the  enforcement  of  whatever  rights  he 
may  have  against  the  city,  founded  on  the  claim  here  pre- 
sented, to  such  redress  as  he  has  through  ordinary  legal  pro- 
cedure. 

Mandamus  should  be  refused,  with  costs. 


STATE,  NEW  JEESEY  MIDLAND  EAILEOAD  COMPANY, 
PEOSECUTOE,  V.  MAYOE  AND  ALDEEMEN  OF  JEESEY 
CITY. 

1.  The  charter  of  the  prosecutors  provides  for  the  payment  by  the  com- 
pany of  a  state  tax,  and  contains  a  proviso  "  that  no  other  tax  or 
impost  shall  be  levied  or  assessed  upon  said  company."  Held — 1. 
That  the  word  "assessed"  in  the  proviso  cannot  liave  the  force  and 
meaning  of  describing  special  levies  for  public  improvements,  but  is 
used  merely  to  describe  the  act  of  levying  the  tax  or  impost.  2.  That 
the  company  is  not,  by  the  proviso,  exempt  from  assessments  for  local 
improvements. 

Vol.  xitt  g 
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The  effect  of  Section  9  of  the  act  of  1873  for  tlie  taxation  of  rail- 
roads, is  to  subject  the  property  of  all  railroad  corporations  of  a 
character  to  be  benefited  by  local  improvements  to  special  assessment 
for  the  costs  of  such  improvements,  when  the  public  work  benefits 
the  property  in  the  uses  to  which  it  is  applied. 

When  property  is  legally  subject  to  assessment,  and  the  proceedings 
of  the  commissioners  are  regular,  the  report  is  conclusive,  in  the 
absence  of  other  proof,  of  the  fact  of  benefit  actually  received,  and  of 
its  amount  and  value. 


On  certiorari.  In  matter  of  street  improvement  in  Jersey 
City. 

Argued  at  June  Term,  1879,  before  Justices  Scudder, 
Knapp  and  Reed. 

For  the  prosecutor,  W.  Brinkerhoff. 

For  the  defendant,  Leon  Abhett. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The  purpose  of  this  certiorari  is  to  review  a 
special  assessment  against  the  prosecutors  for  the  improve- 
ment of  Hoboken  avenue,  in  Jersey  City.  The  property 
assessed  forms  the  road  bed  and  terminal  lands  of  the  prose- 
cutor, near  the  junction  of  its  railroad  with  the  Pennsylvania 
railroad.  The  road  bed  does  not  exceed  fifty  feet  in  width, 
and  the  terminal  tract  is  much  less  than  ten  acres. 

Against  the  assessment  the  prosecutor  urges  that  the  street 
is  of  no  benefit  to  its  lands,  and  that  it  is  by  law  exempt  from 
all  assessments  for  local  improvements.  The  exemption  is 
claimed,  first,  by  force  of  the  company's  charter,  and,  second, 
under  the  provisions  of  the  act  of  1873  relating  to  railroad 
taxation. 

The  prosecutor  was  created  a  corporation  by  act  of  March 
17th,  1870.  Pamph.  L.,  p.  811.  The  sixth  section  of  the 
act  of  incorporation  provides  for  the  payment  by  the  company 
of  a  state  tax,  and  contains  a  proviso  "  that  no  other  tax  or 
impost  shall  be  levied  or  assessed  upon  said  company."  The 
prosecutor  claims  that  because  the  word  " assessed "  is  used 
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in  the  proviso,  the  exemption  includes  assessments  for  the  cost 
t)f  local  improvements.  Such,  clearly,  is  not  its  eflFect.  Taxes 
and  imposts  describe  levies  for  public  revenue.  The  term 
"  assessments,"  when  used  in  a  clause  of  exemption,  has  been 
held  appropriate  to  describe  special  levies  for  the  cost  of  local 
improvements.     State,  Fosiei-  Home,  pros.,  v.  Newark,  7  Vroom 

478. 

The  word  "  assessed,"  used  in  the  proviso  in  question,  can- 
tiot  have  such  force  or  meaning.  Taxes  and  imposts  are 
assessed ;  and  the  word  is  there  used  merely  to  describe  the 
act  of  laying  the  tax  or  impost,  and  is  synonymous  with  the 
word  "  levy." 

The  company  is  not  exempted  by  its  charter.  Is  it  so  un- 
der the  railroad  taxation  act  ? 

•  The  ninth  section  of  the  act  of  1873  for  the  taxation  of 
railroads  provides  as  follows:  "All  railroad  corporations 
shall  be  liable  for  city  improvements  beneficial  to  such  prop- 
erty for  the  purposes  for  which  it  is  used  by  tiie  said  company, 
except  that  hereby  made  subject  to  state  tax.  Provided,  that 
nothing  in  this  or  any  act  shall  have  the  effect  to  alter  any 
law  now  existing  in  relation  to  such  improvements."  The 
section,  as  framed,  expresses  with  not  very  great  clearness  the 
meaning  of  the  legislature;  but  I  think  it  is  safe  to  say  of 
the  body  of  the  section  that  its  purpose  is  to  subject  the  prop- 
erty of  all  railroad  corporations  of  a  character  to  be  benefited 
by  local  improvements,  to  special  assessment  for  the  cost  of 
such  improvements,  when  the  public  work  benefits  the  property 
in  the  uses  to  which  it  is  applied.  The  exception  or  saving 
clause,  which  is  relied  on  by  the  prosecutor  to  work  its  ex- 
emption from  assessment,  reserves  "  that  hereby  made  subject 
to  state  tax."  Does  this  exception  save  the  real  property  of 
the  railroad  company  from  assessment  if  it  receives  benefits  ? 
The  first  section  of  the  act  contains  the  only  provision  found 
in  the  law  imposing  a  state  tax.  It  enacts  that  railroad  com- 
panies "  shall  pay  upon  the  cost,  equipment  and  appendages  of 
said  railroads,  a  state  tax  of  one-half  of  one  per  centum  upon 
such  cost."     Assuming  this  to  mean  a  tax  upon  the  cost  of 
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the  railroad,  including  equipments  and  appendages,  what  is  it 
that  in  the  ninth  section  is  excepted  from  assessment  that 
could  be  the  subject  of  such  tax?  It  is  to  be  observed  that 
it  is  not  the  railroad,  its  equipments  or  appendages  that  are- 
taxed  by  the  state  under  that  law.  It  taxes  no  tangible  prop- 
erty of  railroad  companies  for  state  revenue.  The  imposts  of 
the  state  are  laid  upon  the  franchises  of  the  corporations,  and 
the  measure  of  them  is  a  sum  equal  to  one-half  of  one  per 
cent,  of  the  cost  of  the  railroad,  its  equipments  and  append- 
ages. Then  as  no  property  of  the  company  which  could  be 
subjected  to  assessment  is  taxed  by  that  law  as  state  tax,  there 
is  none  for  the  saving  clause  to  apply  to  and  exempt  from, 
assessment.  But  the  argument  of  counsel  treats  this  as  a  too 
narrow  and  illiberal  construction  to  fairly  evolve  the  legisla- 
tive intent  in  this  enactment,  claiming  that  the  true  construc- 
tion and  meaning  of  it  is  to  exempt  that  jjroperty  the  cost 
of  which  is,  by  the  first  section  of  the  act,  taken  as  the  basis- 
on  which  the  state  tax  is  to  be  computed.  Let  us  sui)pose  the 
true  meaning  of  the  clause  to  be  as  claimed ;  can  such  an  ex- 
ception be  sustained  under  the  settled  rules  of  statutory  con- 
struction ?  The  exception  so  interpreted  seems  to  me  to  be  so 
broad  in  its  scope,  that  within  the  narrowest  limits  that  may 
be  ascribed  to  it,  must  be  included  all  property  which  the 
company  holds  and  has  in  use,  subservient  to  the  purposes  of 
its  creation,  which,  by  its  charter,  it  may  lawfully  hold  and 
use  for  such  purposes. 

Outside  of  this  limit  might  perhaps  be  found,  subject  to 
assessment,  lands  held  by  railroad  companies  as  ordinary  pro- 
prietors ;  but,  could  the  legislature  have  ever  supposed  that  it 
needed  this  enactment  to  subject  such  property  to  assessment 
for  benefits  through  the  construction  of  local  public  works? 

The  act  of  1873  was  designed  to  establish  a  uniform  rule 
for  railroad  taxation,  and  the  purview  or  enacting  clause  of 
its  ninth  section  undertakes  to  subject  the  corporate  property 
of  railroads  which  derive  benefit  from  the  construction  of  local 
improvements,  to  assessment  for  those  benefits  where  such 
mode  of  taxation  has  legal  existence ;  and  in  this,  it  merely 
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declares  what  the  courts  had  held  them  subject  to,  unless  legis- 
lative exemption  could  be  pleaded  in  their  relief.  This  saving 
clause,  under  the  interpretation  claimed  for  it— in  exempting 
the  particular  out  of  the  general  property  made  assessable- 
approaches  so  closely  to,  if  it  does  not  reach  total  repugnancy 
to  the  general  purpose  of  the  section,  that  if  the  exception 
could  stand  at  all,  it  would  be  left  in  a  very  tottering  con- 
dition. 

A  saving  clause  in  an  act,  which  is  totally  repugnant  to 
the  purview  or  body  of  the  act,  is  void.  1  Kent  Com.  462 ; 
Milford  V.  Elliot,  8  Taunt.  1  ;  Potte7''s  Dwar.  on  Stat.  117. 

A  proviso  in  an  act  has  given  to  it  a  different  effect.  Towns- 
■end  v.  Brown,  4  Zab.  80. 

This  is  a  rule  not  to  be  inconsiderately  applied.  The  repug- 
nancy to  justify  the  court  in  striking  the  conflicting  exception 
from  the  act  should,  after  every  reasonable  effort,  by  construc- 
tion and  accommodation  to  retain  it,  and  give  it  some  force  in 
the  enactment,  remain  totally  irreconcilable  with  the  enacting 
clause.  But  if,  after  such  effort  at  construction,  it  proves  to  be 
unyielding,  the  rule  that  condemns  it  becomes  equally  so. 

Under  the  construction  contended  for  by  the  prosecutor,  I 
think  we  meet  with  a  difficulty  of  this  character,  that  success- 
fully defies  all  efforts  at  reconciliation. 

In  practical  effect,  a  section  in  the  act  which,  when  the 
body  of  it  alone  is  regarded,  seems  designed  to  declare  and 
establish  a  general  rule  subjecting  the  property  of  railroad 
•companies,  which  may  be  benefited  by  the  construction  of 
public  works,  under  municipal  governments,  to  assessment  for 
those  benefits,  in  the  same  manner  as  like  property  of  other 
•owners  is  subject,  under  the  operation  of  the  saving  clause, 
becomes  a  general  exemption  from  such  tax,  of  all  the  prop- 
erty which  such  a  corporation  holds,  under  its  charter,  for 
corporate  purposes. 

Nothing  is  left  for  assessment  except  such  lands  of  the 
-company  as  would  be  liable  thereto,  under  a  charter  contain- 
ing an  express  exemption  of  all  property  of  the  company  held 
under  such  charter  for  the  purposes  of  the  corporation. 
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What  is  reserved  is  as  great  as  that  which  is  granted,  and 
the  saving  clause  could  not  be  sustained,  but  would  be  void 
for  repugnancy. 

Under  either  construction  of  this  act  of  1873,  it  fails  ta 
give  tiie  prosecutor  exemption. 

My  conclusions  leave  the  prosecutor  subject  to  assessment 
upon  its  real  property  for  benefits  valuable  to  it,  in  respect 
to  those  uses  to  which  the  company,  under  its  charter,  has^ 
applied  it. 

Such  benefits  are  sufficiently  certain  as  a  basis  of  assess- 
ment, when  the  property  is,  like  that  of  the  j)rosecutor, 
devoted  to  uses  apparently  permanent. 

Among  the  reasons  for  setting  aside  the  assessment,  is  the 
one  of  fact  that  the  improvement  assessed  for  is  not,  in  any 
way,  beneficial  to  the  prosecutor's  property,  or  only  nominally 
so.  None  of  the  property  assessed  exists  in  the  form  of  city 
lots,  although  marked  as  such  on  the  assessment  map.  It  is 
all  appropriated  to,  and  is  in  use  for  main  and  side  tracks  and 
depot  buildings.  Hoboken  avenue,  the  street  improved,  i& 
distant,  at  its  nearest  point,  one-fourth  of  a  mile  from  the 
assessed  property,  and  has  no  other  relation  to  the  property 
than  that  of  terminating  in  a  street  which  crosses  over  the 
margin  of  the  prosecutor's  most  easterly  terminal  tract.  What 
character  of  benefits  the  commissioners  of  assessments  found 
this  property  to  have  received  from  the  improvement  of  the 
street  in  question,  does  not  appear. 

An  assessment  made  on  the  mere  possibility  that  the  present 
use  of  the  property  may  be  abandoned,  and  the  lands  con- 
verted into  lots  for  building  purposes,  is,  in  the  nature  of 
things,  quite  remote  as  a  ground  of  assessment ;  and  nothing 
beyond  a  nominal  assessment  for  that,  would  ordinarily  be 
expected. 

But,  having  reached  the  conclusion  that  the  property  is^ 
legally  subject  to  assessment,  and  the  proceedings  of  the  com- 
missioners appearing  to  be  quite  regular,  we  need  not  specu- 
late upon  the  ground  of  benefit  which  they  discovered  and 
valued.     Their  report  is  the  only  proof  before  us  of  the  fact 
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of  benefit  actually  conferred,  and  of  its  amount  and  value. 

In  the  absence  of  other  proof,  the  report  is  conclusive  upon  us 

as  to  those  matters. 

The  assessment  must  therefore  be  affirmed. 


STATE,  JACOB  TALLMAN,  PKOSECUTOK,  v.  AARON  BRITTON, 
COLLECTOR  OF  TAXES,  &c.,  FOR  THE  TOWNSHIP  OF 
SOUTH  BRUNSWICK. 

1.  Two  farms,  owned  by  T.,  were  divided  by  the  township  line  between 
M.  and  S.,  so  as  to  leave  in  S.  a  dwelling-house  and  one-acre  lot 
belonging  to  No.  1,  and  a  dwelling-house  and  fifteen  acres  belonging 
to  No.  2.  The  residue  of  both  farms  lay  in  M.,  where  T.  lived  and 
cultivated  No.  1,  including  the  one-acre  lot  in  S.,  the  dwelling-house 
being  occupied  by  a  tenant  who  had  no  connection  with  the  farm. 

2.  No.  2,  with  the  exception  of  the  woodland  and  some  acres  of  rye  in 
M.,  was  leased  for  a  money  rent  to  a  tenant  who  lived  in  the  dwelling- 
house  in  S.  Assessment  against  T.  in  S.  for  the  house  and  lot,  part 
of  No.  1,  and  for  the  whole  of  No.  2,  sustained  as  to  the  dwelling- 
house  belonging  to  No.  1,  and  so  much  of  No.  2,  on  both  sides  of  the 
line,  as  was  occupied  by  the  tenant ;  and  set  aside  as  to  the  one-acre 
lot,  the  woodland,  and  the  rye. 

3.  The  plain  import  of  the  sixth  section  of  the  act  of  1866,  {Rev.,  p. 
1152,)  is  that,  where  a  farm  is  divided  by  a  township  line,  and  is  occu- 
pied by  a  tenant  residing  in  one  of  the  townships,  while  the  owner 
resides  in  the  other,  the  entire  farm  must  be  assessed  in  the  township 
where  the  tenant  and  occupant  resides,  and  may  be  assessed  there, 
either  to  the  tenant  or  the  owner,  at  the  discretion  of  the  assessor. 


Argued  at  November  Term,  1879,  before  Justices  Reed 

and  WOODHULL, 

For  the  prosecutor,  James  F lemming. 
For  the  defendant,  G.  D.  W.  Vroom. 

The  opinion  of  the  court  was  delivered  by 

WooDHULL,  J.  The  prosecutor  was  the  owner  of  two 
farms  in  the  county  of  Middlesex,  in  this  state,  through  which 
ran  the  line  between  the  township  of  Monroe  and  the  town- 
ship of  South  Brunswick. 
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He  resided  in  the  townsiiip  of  Monroe,  upon  what  was 
known  as  his  homestead  farm,  containing  about  eighty-eight 
acres,  of  which  a  lot  of  one  or  two  acres,  with  a  dwelling- 
house,  lay  in  the  township  of  South  Brunswick,  and  all  the 
rest  in  the  township  of  Monroe.  This  dwelling-house,  with 
a  garden,  was  occupied  by  a  tenant  who  had  nothing  to  do 
with  the  farm,  and  was  not  in  the  service  of  the  prosecutor. 
The  whole  of  the  homestead  farm,  on  both  sides  of  the  line, 
with  the  exception  of  the  dwelling-house  and  garden  in  South 
Brunswick,  was  cultivated  by  the  prosecutor,  or  used  by  him 
for  farming  purposes. 

Tlie  other  farm,  containing  about  one  hundred  acres,  and 
known  as  the  Farr  farm,  was  divided  by  the  township  line  so 
as  to  leave  the  dwelling-house  and  about  fifteen  acres  of  land 
in  South  Brunswick,  and  the  residue,  including  between 
thirty  and  forty  acres  of  woodland,  in  the  township  of  Monroe. 

This  farm,  with  the  exception  of  the  woodland,  and  six  or 
seven  acres  which  the  prosecutor  had  sown  with  rye  in  1876, 
was  held  and  cultivated  under  a  written  lease  for  a  money 
rent,  by  a  tenant  who  occupied  the  dwelling-house  in  the 
township  of  South  Brunswick. 

The  woodland,  although  expressly  excepted  by  the  terms 
of  the  lease,  was  made  use  of  by  the  tenant  for  the  purpose 
of  procuring  his  necessary  fire-wood. 

Such  being  the  situation  of  the  prosecutor's  property  with 
respect  to  the  townships  referred  to,  he  was  assessed  for  taxes 
for  the  year  1877,  in  the  township  of  South  Brunswick,  upon 
the  whole  of  the  last-mentioned  farm  of  one  hundred  acres 
and  upon  the  dwelling-house  and  one-acre  lot,  part  of  his 
homestead  farm. 

The  prosecutor  insists  that  this  assessment  is  illegal,  and 
should  be  set  aside,  if  not  altogether,  at  least  as  to  so  much 
of  the  property  in  question  as  does  not  lie  within  the  limits 
of  South  Brunswick. 

The  contention,  on  the  other  side,  is,  that  the  assessment  i? 
right  as  it  stands,  with  a  possible  exception  as  to  that  part  of 
the  Farr  farm  which  consisted  of  woodland. 
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The  questions  presented  for  consideration  are,  first,  whether 
the  prosecutor  was  rightly  assessed  in  South  Brunswick  for 
the  one-acre  lot  and  dwelling-house,  which,  although  located 
in  that  township,  belonged  in  fact  to  the  homestead  farm 
upon  which  the  prosecutor  resided,  in  the  township  of  Monroe ; 
and,  second,  whether  he  was  rightly  assessed  in  South  Bruns- 
wick for  any,  and  if  any,  what  part  of  the  Farr  farm  lying 
outside  of  the  lines  of  that  township. 

It  is  admitted  that  the  determination  of  these  questions 
depends  upon  the  true  construction  of  the  sixth  section  of  the 
tax  law  of  1866.  Rev.,  p.  1152,  pi.  65.  The  last  clause  but 
one  of  this  section  provides  that  when  the  line  between  two 
townships  or  wards  divides  a  farm  or  a  lot  owned  or  possessed 
by  the  person  taxed,  the  same  shall  be  taxed,  if  occupied,  in 
the  township  or  ward  in  which  the  occupant  resides ;  and  if 
unoccupied,  each  part  shall  be  assessed  to  the  owner  thereof 
in  the  township  or  ward  in  which  the  same  may  be,  &c. 

Applying  these  provisions  to  the  facts  stated  above,  the 
answer  to  the  first  question  is,  that  the  assessment  against  the 
prosecutor  in  South  Brunswick  for  the  one-acre  lot  was  unau- 
thorized. This  lot  was  tilled  by  the  prosecutor  as  a  part  of 
his  homestead  farm.  It  was,  in  the  sense  of  the  act,  occupied 
by  him,  and  he  could  be  taxed  for  it  only  in  the  township  of 
Monroe,  in  which  he  resided.  As  to  the  dwelling-house  and 
garden,  the  case  is  different.  This  part  of  the  property  was 
not  occujiied  by  the  prosecutor,  but  by  his  tenant,  and  was, 
therefore,  properly  assessed  to  the  owner  in  South  Brunswick, 
the  township  in  which  the  tenant  and  occupant  resides.  State 
v.  Hoffman,  Collector,  &c.,  1  Vroom  346 ;  State,  Cosset,  pros., 
V.  Reinhardt,  2  Vroom  218 ;  State,  Boyer,  pros.,  v.  Hay,  Id. 
275;  State,  Edgar,  pros.,  v.  Jewell,  5  Vroom  259;  State,  Warren 
Mfg.  Co.,  pros.,  v.  Warford,  8  Vroom  397;  State,  Savage,  pros., 
v.  Jones,  Collector,  10  Vroom  246. 

The  second  question,  viz.,  as  to  how  much  of  the  Farr  farm 
the  prosecutor  is  liable  to  be  taxed  for  in  South  Brunswick,  is 
more  difficult  to  answer. 

It  is  clear  from  the  cases  just  referred  to  that  if  this  farm 
had  been  actually  cultivated  by  the  prosecutor,  living  in  Mon- 
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roe,  the  entire  farm,  on  both  sides  of  the  line,  must  have  been 
taxed  to  him  in  that  township. 

If  he  had  cultivated  only  that  part  of  the  farm  which  lay 
in  Monroe,  and  had  leased  so  much  of  it  as  lay  in  South 
Brunswick  to  a  tenant  residing  in  that  township,  the  prosecu- 
tor would  have  been  taxable  in  Monroe  for  the  part  within 
that  township ;  and  for  the  residue,  in  South  Brunswick, 
where  the  tenant  resided. 

But  suppose  the  occupation  of  the  tenant,  as  in  this  case, 
extends  beyond  the  limits  of  the  township  in  which  he 
resides ;  is  the  owner  to  be  taxed  in  that  township  for  all  that 
the  tenant  occupies  on  both  sides  of  the  line,  or  only  for  what 
he  occupies  within  the  limit  of  his  own  township? 

Tiie  first  case  that  I  find  having  any  bearing  upon  this 
question  is  State  v.  Hoffman,  1  Vroom  346.  In  that  case,  a 
farm  lying  in  two  townships,  with  a  dwelling-house  in  each 
township,  one  of  which  was  occupied  by  the  owner  and  the 
other  by  his  son,  who  tilled  the  farm  on  shares,  was  held  to 
be  all  occupied  by  the  owner,  and  therefore  rightly  taxed  to 
him  in  the  township  wherein  he  resided.  Elmer,  J.,  in  de- 
livering the  opinion  of  the  court,  after  remarking  that  it  was 
not  necessary  to  decide  in  that  case  what  would  have  been  the 
consequence  if  the  son  had  been  in  fact  the  tenant  and  occu- 
{)ant  of  the  farm,  goes  on  to  say  that  the  whole  farm  could 
not  have  been  assessed  to  either  in  the  township  where  lie 
resided,  because  that  is  authorized  only  in  the  case  where  the 
owner  is  also  the  occupant. 

When  State  v.  Hoffman  was  decided,  the  tax  law  of  1854 
was  in  force,  the  sixth  section  of  which  provided  as  follows : 
"  Every  person  shall  be  assessed  in  the  township  or  ward 
where  he  resides  when  the  assessment  is  made,  for  all  lands 
then  owned  by  him  within  said  township  or  ward,  either  oc- 
cupied by  him  or  wholly  unoccupied;  and  when  the  line 
between  two  townships  or  wards  divides  a  farm  or  lot,  the 
same  shall  be  taxed,  if  occupied,  in  the  township  or  v^ard 
where  the  occupant  resides,"  &g.   Pamph.  L.  1854,  p.  297  §  6. 

It  will  be  observed  that,  by  the  first  clause,  the  owne)   was 
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the  person  required  to  be  assessed,  and  tliat  the  occupation 
there  spoken  of  was  evidently  the  occupation  of  the  owner 
hhnself ;  so  that  the  conchision  could  hardly  be  avoided  that 
the  words  "if  occupied,"  in  the  next  clause,  referred  exclu- 
sively to  occupation  by  the  owner. 

If  the  sixth  section  of  the  act  of  1854  had,  without  ma- 
terial change,  been  transferred  to  the  act  now  in  force,  there 
would  be  good  reason  for  adopting  the  construction  suggested 
in  State  v.  Hoffman,  and  holding  that  the  assessment  against 
the  prosecutor  in  South  Brunswick,  for  the  Farr  farm,  must 
be  limited  to  the  dwelling-house  and  the  fifteen  acres  of  land 
located  in  that  township. 

But  the  corresponding  section  of  the  act  of  1866,  as  incor- 
porated in  the  revision,  {Rev.,  p.  11 52,  pi.  65,  §  6,)  seems  to  me 
to  require  a  different  interpretation.  It  provides  that  all 
lands  shall  be  assessed  in  the  township  or  ward  in  which  they 
are  situate,  and  that  every  person  shall  be  assessed  in  the 
township  or  ward  where  he  resides,  for  all  lands  then  owned 
or  possessed  by  him  within  said  township  or  ward,  either  oc- 
cupied or  unoccupied ;  and  that  when  the  line  between  twa 
townships  or  wards  divides  a  farm  or  a  lot  owned  or  pos- 
sessed by  the  person  taxed,  the  same  shall  be  taxed,  if  occu- 
pied, in  the  township  or  ward  in  which  the  occupant  resides,. 
&c.  This  is  the  sixth  section  of  the  act  of  1854,  changed  by 
the  omission  of  the  words  "  by  him,"  and  the  introduction  of 
the  words  "  or  possessed  "  and  the  words  "  owned  or  possessed 
by  the  person  taxed." 

As  the  act  of  1866  was  passed  little  more  tiian  two  years 
after  the  decision  in  State  v.  Hoffman,  it  is  not  unlikely  that 
these  changes  were  suggested  by  what  was  there  said  as  to  the 
liability  of  a  tenant  to  be  taxed,  &c.,  under  the  act  of  1854,. 
and  as  to  the  taxation  of  a  farm  lying  in  two  townships,  and 
occupied  by  a  tenant  living  in  one  of  them.  At  all  events, 
they  put  to  rest  any  doubt  as  to  the  liability  of  a  tenant  ta 
be  taxed  for  lands  in  his  possession,  as  he  might  have  been 
before  the  act  of  1851,  (3  Nix.  Dig.  846,  pi.  33;  State  v. 
Bhmdell,  4  Zah.  402;)  and,  at  the  same  time,  as  to  the  taxa- 
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tion  of  a  farm  in  two  townships,  &c.,  they  bring  about  a  result 
quite  diiferent  from  that  required  by  the  act  of  1854. 

The  plain  import  of  the  section  referred  to,  as  it  now 
stands,  is  that,  where  a  farm  is  divided  by  a  township  line, 
and  is  occupied  by  a  tenant  residing  in  one  of  the  townships, 
while  the  owner  resides  in  the  other,  the  entire  farm  must 
be  assessed  in  the  township  where  the  tenant  and  occupant 
resides,  and  may  be  assessed  there  either  to  the  tenant  or  to 
the  owner,  at  the  discretion  of  the  assessor. 

Any  tract  of  land  so  situated  and  occupied  must,  for  the 
purposes  of  taxation,  be  regarded  as  lying  wholly  within  the 
limits  of  the  township  in  which  the  occupant  resides. 

The  residence  of  the  occupant  fixes  the  place  of  taxation ; 
the  extent  of  his  actual  possession,  on  both  sides  of  the  line, 
ascertains  the  quantity  of  land  to  be  taxed. 

In  addition  to  the  property  already  referred  to,  the  prose- 
cutor was  assessed  in  South  Brunswick,  in  the  year  1877,  for 
a  piece  of  woodland  containing  eleven  acres,  which  does  not 
appear  to  have  been  located  either  in  South  Brunswick  or  in 
Monroe,  but  in  East  Brunswick,  where  it  was  properly  taxed 
to  the  prosecutor. 

The  result  is,  that  the  assessment,  in  this  case,  must  be 
reduced  by  deducting  from  it  (1)  $500,  the  assessed  value  of 
the  eleven  acres  of  woodland ;  (2)  the  value  of  the  one-acre 
part  of  the  homestead  farm  ;  (3)  the  value  of  the  woodland 
and  rye  reserved  by  the  lease. 

Unless  arranged  by  agreement  between  the  parties,  it  will 
be  referred  to  a  commissioner,  to  ascertain  the  proper  deduc- 
tions to  be  made  for  the  items  two  and  three. 

The  assessment  is  affirmed,  with  the  exception  of  the  three 
items  above  stated ;  as  to  these,  it  is  set  aside,  with  costs. 
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STATE,  JOSEPH  WHARTON,  PROSECUTOE,  v.  JESSE  R. 
ABBOTT,  COLLECTOR  OF  MULLICA  TOWNSHIP,  ATLAN- 
TIC COUNTY. 

1.  No  money  having  been  ordered  by  the  town  meeting  to  be  raised  for 
any  township  purpose,  an  assessment  of  $20.34  against  the  prosecutor, 
under  the  head  of  "  township,"  was  sustained,  on  the  ground  that  it 
was  intended  to  represent,  and  did  not  exceed,  the  prosecutor's  share 
of  the  ten  per  centum  addition  authorized  by  the  statute.  Eev.,  p. 
1150,  pi.  61,  §  2. 

2.  The  burden  is  upon  the  prosecutor  to  show,  by  some  preponderance 
of  proof,  that  the  assessment  is  too  high. 


On  certiorari.     In  matter  of  assessment. 

Argued  at  November  Term,  1879,  before  Justices  Reed 
and  WooDHULL. 

For  the  prosecutor,  S.  H.  Grey. 
For  the  defendant,  A.  C.  Scovel. 

The  opinion  of  the  couKt  was  delivered  by 

WooDHULL,  J.  This  writ  brings  up  an  assessment  against 
the  prosecutor,  in  the  townsliip  of  Mullica,  in  the  county  of 
Atlantic,  for  the  year  1876. 

The  jjroperty  assessed  was  a  tract  of  unimproved  land, 
located  in  that  township,  containing  ten  thousand  three  hun- 
dred acres,  valued  at  $22,600,  the  whole  assessment  amounting 
to  $224.19.  Of  this  amount,  the  sum  of  $20.34  is  placed  in 
a  separate  column,  under  the  head  of  "township." 

The  reasons  assigned  for  setting  aside  the  assessment  are : 

1.  Because  no  assessment  was  authorized  to  be  made  by  the 
inhabitants  of  the  township  of  Mullica,  for  the  year  1876,  for 
any  township  purpose  whatever. 

2.  Because  the  lands  of  the  plaintiff  were  assessed  at  a 
valuation  largely  in  excess  of  their  full  and  actual  value. 

Although  the  proceedings  of  the  town  meeting  of  the 
township  of  Mullica  show  that  there  was  no  money  ordered 
to  be  raised  for  that  year  for  any  township  purpose,  it  does 
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not  follow  that  the  assessment  of  $20.34,  under  the  head  of 
*^  township,"  was  unauthorized. 

The  statute  [Rev.,  p.  1150,  pi.  61,  §  2,)  provides  that  all  real 
and  personal  estate,  &c.,  shall  be  taxed  at  such  rate  per  dollar 
as  will  be  sufficient  to  produce  the  sum  required  to  be  raised, 
together  with  an  addition  thereto,  not  exceeding  ten  per 
centum  of  such  sum,  to  meet  contingencies,  &c. 

The  assessor  testifies,  and  the  duplicate  shows,  that  ten  per 
centum,  the  full  amount  authorized  by  the  statute,  was,  in 
fact,  added  by  the  assessor  to  the  sura  required  to  be  raised 
for  that  year  in  the  township  of  Mullica.  The  item  in  ques- 
tion was  evidently  intended  to  represent  the  prosecutor's  pro- 
portion of  that  authorized  addition. 

If  the  town  meeting  had  ordered  money  to  be  raised  for 
township  purposes,  the  prosecutor's  share  of  the  sum  so 
ordered,  together  with  iiis  share  of  the  added  ten  per  centum, 
would  liave  appeared  on  the  duplicate,  precisely  where,  in  the 
absence  of  any  such  order,  the  assessor  has  placed  the  sum 
intended  to  represent  the  prosecutor's  quota  of  the  author- 
ized addition. 

The  object  of  tlie  provision  under  which  this  money  was 
assessed  was  to  secure  the  township  against  loss  by  reason  of 
the  reduction  of  the  assessments,  failure  to  collect,  or  other 
unforeseen  circumstances. 

If  the  assessment  liad  been  for  more  than  the  prosecutor's 
share  of  the  sum  added  by  the  assessor,  it  would  be  corrected 
as  to  the  excess. 

As  it  is,  in  fact,  a  little  less  than  his  share,  the  prosecutor 
has  no  reason  to  complain  of  it. 

The  second  reason,  viz.,  that  the  prosecutor's  lands  were 
assessed  for  more  than  their  full  and  actual  value,  is  not  satis- 
factorily sustained  by  the  evidence  before  us.  The  lands  in 
question  were  variously  estimated  by  the  witnesses  at  from  $1 
to  $4.50  per  acre.  The  average  estimate  of  the  five  sworn  on 
the  part  of  the  prosecutors  was  $1.40;  of  the  same  number 
on  the  part  of  the  township,  $3.25.  The  average  estimate  of 
all  the  witnesses  on  both  sides  is  $2.32  per  acre,  the  average 
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value  as  assessed  being  a  fraction  more  than  ^2.19  per  acre. 
The  burden  is  upon  the  prosecutor  to  show,  by  some  pi-e- 
ponderance  of  proof,  that  the  assessment  is  too  high. 

We  fail  to  discover  in  this  case  any  such  preponderance, 
and  the  assessment  is  therefore  affirmed,  with  costs. 


STATE,   CHAELES  R.  COLWELL  AND  SARAH  R.  COLWELL, 
PROSECUTORS,  v.  JESSE  R.  ABBOTT,  COLLECTOR,  &c. 

1.  A  tract  of  between  three  thousand  and  four  thousand  acres  of  wood- 
land, lying  in  one  township,  and  forming  part  of  the  Weymouth 
estate,  upon  which  the  prosecutors  resided,  in  another  township,  held 
to  be,  for  the  purposes  of  taxation,  unoccupied  land,  and  assessable  to 
the  prosecutors  in  the  township  where  it  was  located. 

2.  Unless  there  is  such  an  occupation  or  possession  of  land  as  will  enable 
the  tenant  or  possessor,  witliout  the  aid  of  a  paper  title,  to  maintain 
an  action  for  trespass  upon  it,  such  land  cannot  be  said  to  be  occupied, 
in  the  sense  of  Section  6  of  the  tax  law  of  1866.     Bev.,  p.  1152. 

3.  The  general  policy  of  our  law  with  respect  to  the  taxation  of  real 
estate  is  expressed  in  the  provision  that  all  lands  shall  be  assessed  in 
the  township,  &c.,  in  which  they  are  situate.  The  single  exception  is 
in  the  case  of  occupied  land  divided  by  a  township,  ward  or  county 
line.  The  property  to  be  assessed,  whatever  may  be  its  character, 
whether  a  cultivated  farm  or  a  tract  of  wild  land,  is  to  be  taken  and 
valued  in  the  actual  condition  in  which  the  owner  holds  it. 

5.  If  held  as  a  farm  or  as  an  entire  tract,  the  question  is  not,  what  would 
this  or  that  part  of  it  sell  for  if  sei^arated  from  the  rest,  but  what 
would  the  property  as  it  is — as  the  owner  actually  holds  it  in  that 
taxing  district — sell  for  at  a  fair  private  sale  ? 


On  certiorari.     In  matter  of  assessment. 

Argued  at  November  Term,  1879,  before  Justices  Reed 
and  WooDHULL. 

For  the  prosecutors,  8.  H.  Grey. 

For  the  defendant,  A.  C.  Scovel. 
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The  opiuiou  of  the  court  was  delivered  by 
WooDHULL,  J.  The  prosecutors  were  assessed,  for  the  year 
1876,  in  the  townsliip  of  Mullica  and  also  in  the  township  of 
Hamilton,  for  thirty-eiglit  hundred  and  ten  acres  of  land 
situate  in  the  township  of  Mullica,  and  forming  a  part  of  the 
Weymouth  estate,  upon  which  the  prosecutors  resided,  in  the 
township  of  Hamilton,  in  the  county  of  Atlantic.  The  entire 
tract  contains  about  fifty  thousand  acres,  not  far  from  one- 
half  lying  in  the  townships  of  Hamilton  and  Mullica.  One 
thousand  acres — forty  of  which  are  in  Mullica  and  the  rest  in 
Hamilton — are  improved  and  cultivated.  The  other  forty- 
nine  thousand  acres  are  wild  and  uncultivated  lands. 

The  forty  acres  of  improved  land  in  Mullica  formed  a  part 
of  the  farm  of  one  thousand  acres  upon  which  the  prosecutors 
resided,  at  Weymouth,  in  the  township  of  Hamilton. 

It  follows  from  the  decision  in  State,  Talbnan,  pros.,  v. 
Britton,  ante  p.  103,  that  the  prosecutors  were  improperly 
assessed  in  Mullica  for  the  forty  acres  of  improved  land  lying 
in  that  township. 

The  one  thousand  acres  being  used  and  cultivated  by  the 
prosecutors  living  in  Hamilton,  the  entire  tract,  on  both  sides 
of  the  township  line,  should  have  been  assessed  to  them  in' 
Hamilton,  where  they  resided. 

It  is  urged  on  the  part  of  the  prosecutors,  that  the  same 
rule  should  be  applied  to  the  unimproved  lands  in  the  town- 
ship of  Mullica. 

Our  present  tax  law,  under  which  the  assessment  in  question 
was  made,  provides  that  when  the  line  between  two  townships 
or  wards  divides  a  farm  or  a  lot  owned  or  possessed  by  the 
})erson  taxed,  the  same  shall  be  taxed,  if  occupied,  in  the 
township  or  ward  in  which  the  occupant  resides ;  and  if  un- 
occupied, each  part  shall  be  assessed  to  the  owner  thereof  in 
the  townshij)  or  ward  in  which  the  same  may  be.  Rev.,  p. 
1152,  _2jZ.  65,  §6. 

If  the  uncultivated  lands  in  Mullica  are  occupied,  in  the 
sense  of  the  act,  the  assessment  for  them  in  Mullica  cannot  be 
maintained.     If  unoccupied,  in  the  sense  of  the  act,  they  are 
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rightly  assessed  to  the  prosecutors  in  the  township  of  Mullica, 
where  they  are  located.  The  terms  "  occupied  "  and  "  unoc- 
cupied "  are  found  in  the  tax  laws  of  1851,  1854  and  1866. 
Pamph.  L.  1851,  p.  272,  §  6 ;  Pamph.  L.  1854,  p.  297,  §  6  ; 
Pamph.  L.  1866,  p.  1080,  §  6.     {Rev.,  p.  1152,  §  65.) 

The  word  "  unoccupied,"  as  used  in  the  act  of  1854,  is 
said  in  State  v.  Hoffman  to  designate  the  same  kind  of  land 
as  was  described  in  a  previous  tax  law  {Rev.  Stat,  p.  1003 ; 
Nix.  Dig.  (3cZ  ed.)  846,  §  33,)  as  unimproved  or  untenanted 
land,  and  to  mean  land  having  no  visible  occupant  or  pos- 
sessor. To  the  same  effect  is  what  is  said  by  the  court  in 
State,  Cosset,  pros.,  v.  Reinhardt,  2  Vroom  218. 

It  may  fairly  be  inferred,  from  what  was  said  in  these 
cases,  that  unless  there  is  such  an  occupation  or  possession  of 
land  as  will  enable  the  tenant  or  possessor,  without  the  aid  of 
a  paper  title,  to  maintain  an  action  for  a  trespass  upon  it, 
such  land  cannot  be  said  to  be  occupied,  within  the  meaning 
of  the  section  referred  to. 

The  nature  and  extent  of  the  use  made  by  the  prosecutors 
of  tlieir  lands  in  Mullica  appear  very  clearly  in  the  testimony 
of  Mr.  Colwell. 

He  says :  "  There  were  no  buildings  or  fences  on  the  forty 
acres  of  improved  lands  in  Mullica  township;  when  I  speak 
of  improved  land,  I  mean  it  was  reduced  to  cultivation ;  the 
uncultivated  portion  of  the  Weymouth  estate  was  used  by  us 
for  coalings,  wood-clippings,  hoop-poling,  raising  stone  and 
gravel  for  sale ;  we  made  a  few  rails  and  split  a  few  shingles^ 
cut  saw-logs  and  got  out  a  good  deal  of  ship-stuff  in  1876.'^ 

On  cross-examination  he  says :  "  I  don't  know  whether  we 
had  any  coalings  in  1876  in  Mullica  township  ;  I  don't  know 
that  we  had  any  wood  chopped  in  1876  in  Mullica ;  I  did 
not  have  any  hoop-poles  cut  in  Mullica  in  1876  ;  we  raised 
no  stone  or  gravel  in  Mullica  township  in  1876  ;  we  had  no 
rails  or  shingles  cut  in  Mullica  township  in  1876  ;  I  think  Ave 
had  logs  cut  in  Mullica  in  1876,  perhaps  one  hundred  or  two 
hundred;  if  I  am  right  in  saying  these  logs  were  cut  there, 
some  of  them  were  ship-stuff." 

Vol.  XIII.  H 
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While  the  prosecutors  were,  beyond  question,  constructively 
in  })ossession  of  the  entire  Weymouth  estate,  and  naturally 
regarded  themselves  as  residing  upon  and  occupying  the  whole 
of  it,  they  manifestly  had  no  actual,  visible  possession  of  the 
five  or  six  square  miles  of  woodland  in  the  township  of 
MuUica. 

This  tract,  being  wild  and  untenanted,  without  visible  occu- 
pant or  possessor,  was,  for  the  purposes  of  taxation,  unoccu- 
pied land,  and  was  properly  assessed  to  the  prosecutors  in  the 
township  in  which  it  was  located. 

The  general  policy  of  our  law  with  respect  to  the  taxation 
of  real  estate,  is  expressed  in  the  provision  that  all  lauds  shall 
be  assessed  in  the  township,  &c.,  in  which  they  are  situate. 

The  single  exception  to  this  rule  is  in  the  case  of  occupied 
land  divided  by  a  township,  ward  or  county  line.  The  wisdom 
of  the  rule  is  strongly  illustrated  by  the  circumstances  of  the 
present  case. 

If  the  wild  lands  in  Mullica  are  taxable  to  the  prosecutors 
in  Hamilton,  so  must  be,  also,  all  lands  of  like  character  be- 
longing to  the  Weymouth  estate,  although  situated  in  four 
different  townships.  The  township  of  Hamilton  would  thus 
draw  to  itself,  from  three  other  townships,  the  revenue  derived 
from  the  taxation  of  some  thirty  thousand  acres  of  land. 

It  is  not  too  much  to  say  that  such  a  result  would  be  re- 
pugnant alike  to  the  policy  and  the  language  of  our  tax  laws, 
and  could  never  have  been  intended  by  the  legislature. 

The  objection  that  no  assessment  was  authorized  to  be  made 
by  the  inhabitants  of  the  township  of  Mullica,  for  the  year 
1876,  for  any  township  purpose,  is  not  sustained,  for  the 
reasons  stated  in  the  case  of  State,  Wharton,  pros.,  v.  Abbott, 
Collector,  ante  jp.  109.  The  last  objection  to  be  noticed 
is,  that  the  lands  of  the  prosecutors  were  assessed  far  beyond 
their  full  and  actual  value  at  the  time  of  the  assessment. 
The  amount  assessed  on  the  three  thousand  eight  hundred 
and  ten  acres  in  the  township  of  Mullica,  for  the  year 
1876,  was  $44,050.  The  testimony  taken  in  the  cause  shows 
this  amount  to  be  greatly  in  excess  of  any  previous  or  subse- 
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•quent  valuation  of  the  same  property  for  the  purposes  of  taxa- 
tion. The  duty  of  the  assessor,  as  prescribed  by  the  statute, 
and  embodied  in  his  official  oath,  was  to  value  the  lands  in 
question  at  their  full  and  fair  value,  at  such  price  as  in  his 
judgment  that  property,  viz.,  tiie  tract  of  three  thousand  eight 
hundred  and  ten  acres,  taken  as  a  whole,  would  sell  for  at  a 
fair  and  bona  fide  sale,  by  private  contract,  on  the  day  pre- 
scribed by  law  for  commencing  the  assessment.  Rev.,  p.  1155, 
pi.  71,  §  12.  The  property  to  be  assessed,  whatever  may  be 
its  character,  whether  a  cultivated  farm  or  a  tract  of  wild  land, 
is  to  be  taken  and  valued  in  the  actual  condition  in  which  the 
owner  holds  it. 

If  divided  into  lots,  each  lot  is  of  course  assessable  at  its 
full  value  in  the  market. 

But  if  held,  by  the  owner  as  a  farm  or  as  an  entire  tract,  the 
question  is  not  what  would  this  or  that  part  of  it  sell  for,  if 
separated  from  the  rest,  but  what  would  the  property  as  it  is — 
as  the  owner  actually  holds  it — sell  for,  at  a  fair  private  sale  ? 

Estimated  upon  this  basis,  the  valuation  of  the  tract  in 
question  would  not,  I  think,  have  exceeded  the  sum  of 
$19,050,  or  $5  per  acre,  for  the  entire  tract  of  three  thousand 
eight  hundred  and  ten  acres.  Deducting  from  this  amount, 
$200  for  the  forty  acres  not  assessable  in  MuUica,  there 
remains  tlie  sum  of  $18,850,  as  to  which  the  assessment  is 
affirmed,  and  as  to  all  the  rest,  is  set  aside,  with  costs. 


TBUSTEES  OF  SCHOOL  DISTRICT  NO.  28,  IN  THE  COUNTY 
OF  WAEREN,  v.  ELIZA  STOCKER. 

1.  That  the  trustees  of  a  school  district,  in  their  corporate  capacity,  are 
not  liable  to  be  sued  in  a  justice's  court,  must  be  regarded  as  settled, 
in  this  court,  by  the  case  of  Townsend  v.  Trustees,  &c.,  12  Vroom  312. 

2.  A  proposition  assumed  or  decided  by  the  court  to  be  true,  and  which 
must  be  so  assumed  or  decided  in  order  to  establish  another  proposi- 
tion, which  expresses  the  conclusion  of  the  court,  is  as  efFectuallr 
passed  upon  and  settled,  in  that  court,  as  the  very  matter  directly 
decided. 
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3.  Jurisdiction  over  the  subject  matter  of  a  suit  cannot  be  conferred  by 
consent,  nor  can  the  right  to  object  to  the  want  of  it  be  lost  by  acqui- 
escence or  neglect.  

On  certiorari. 

Argued  at  November  Term,  1879,  before  Justices  Reei> 
and  WooDHULL. 

For  the  prosecutor,  0.  Jeffery. 

For  the  defendant,  B.  C.  Frost 

The  opinion  of  the  court  was  delivered  by 

WooDHULL,  J.  This  writ  brings  up  for  review  a  judg-^ 
ment  of  the  Court  of  Common  Pleas  of  the  county  of  Warren,, 
against  the  plaintiff  corporation,  on  appeal  from  a  like  judg- 
ment against  it  in  the  court  for  the  trial  of  small  causes. 

The  first  reason  assigned  for  reversal  is,  that  neither  the 
justice's  court  nor  the  Court  of  Common  Pleas  could  enter- 
tain a  suit  or  render  a  valid  judgment  against  the  plaintiflp, 
for  want  of  jurisdiction. 

As  the  Court  of  Common  Pleas  could  have  no  jurisdiction 
of  the  cause,  on  appeal,  other  than  that  possessed  by  the  court 
below,  the  question  presented  is  whether  the  trustees  of  a 
school  district,  in  their  corporate  capacity,  are  liable  to  be  sued 
in  a  justice's  court. 

This  question  seems  to  me  to  be  answered  in  effect,  if  not 
in  terms,  by  the  decision  of  this  court  in  Townsend  v.  Trustees^ 
12  Vroom  312.  The  precise  question  there  being  whether  a 
District  Court  had  jurisdiction  of  an  action  against  a  school 
corporation,  it  was  held  that,  under  the  adjudications  in  this 
state,  it  had  not. 

In  order  to  reach  this  conclusion,  however,  it  was  held  to 
have  been  decided,  in  Inhabitants  of  Princeton  v.  Mount,  5 
Butcher  299,  and  other  cases  referred  to,  (1)  that  an  action  will 
not  lie  in  a  justice's  court,  against  a  municipal  corporation ; 
(2)  that  with  respect  to  the  question  of  jurisdiction,  no  dis- 
tinction is  to  be  made  between  municipal  corporations  gener- 
ally, and  the  quasi  corporations  controlling  schools;  (3)  and 
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that  the  same  legal  difficulties  which  stand  in  the  way  of  a 
suit  against  such  a  corporation,  in  a  justice's  court,  are  to  be 
found  in  the  District  Court  act. 

The  j)roposition  that  a  school  corporation  cannot  be  sued  in 
a  justice's  court,  is  an  essential  link  in  the  argument  by  which 
the  court,  in  that  case,  reached  its  conclusion. 

A  proposition  assumed  or  decided  by  the  court  to  be  true, 
and  which  must  be  so  assumed  or  decided  in  order  to  estab- 
lish another  proposition  which  expresses  the  conclusion  of  the 
•court,  is  as  effectually  passed  upon  and  settled  in  that  court  as 
the  very  matter  directly  decided. 

The  question,  therefore,  as  to  the  liability  of  a  school  cor- 
poration to  be  sued  in  a  justice's  court,  must  be  regarded  as 
closed  in  this  court  by  the  case  just  referred  to. 

It  is  objected,  on  the  part  of  the  defendant,  that  as  the 
-question  of  jurisdiction  was  not  raised  on  the  trial  of  the 
-appeal,  it  cannot  be  entertained  here. 

If  the  question  were  one  merely  of  jurisdiction  as  to  a 
party  defendant  not  properly  brought  into  court,  for  want  of 
process,  or  from  defective  service  of  it,  the  objection  would 
be  well  taken.  This  kind  of  jurisdiction  may  be  obtained  by 
■consent,  or  the  want  of  it  may  be  waived,  either  expressly  or 
by  failing  to  take  advantage  of  it  at  the  proper  time.  But 
in  the  case  before  us  the  difficulty  lies  much  deeper.  The 
question  here  is,  not  whether  a  competent  court  had  obtained 
jurisdiction  of  a  party  suable  before  it,  but  whether  the  court 
itself  is  competent,  under  any  circumstances,  to  adjudicate  a 
claim  against  the  defendant  below. 

The  question,  therefore,  is  as  to  the  jurisdiction  of  the 
court  below  over  the  very  subject  matter  of  tiie  suit.  This 
kind  of  jurisdiction  cannot  be  conferred  by  consent,  nor  can 
the  right  to  object  to  the  want  of  it  be  lost  by  acquiescence  or 
neglect. 

"A  judgment  pronounced  by  a  tribunal  having  no  authority 
to  determine  the  matter  in  issue,  is  necessarily  and  incurably 
void,  and  may  be  shown  to  be  so  in  any  collateral  or  other 
proceeding  in  which  it  is  drawn  in  question.    *    *    *    When 
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the  tribunal  has  not  jurisdiction  over  the  subject  matter,  no 
averment  can  supply  the  defect,  no  amount  of  proof  can 
alter  the  case.  *  *  *  Neither  the  acquiescence  of  the 
parties  nor  their  solicitations  can  authorize  any  court  to  de- 
termine any  matter  over  which  the  law  has  not  authorized  it 
to  act."  Freem.  on  Judg.,  §  120,  and  cases  cited;  1  Stew^ 
Dig.,  p.  243,  pi.  33. 

The  objection  that  the  question  of  jurisdiction  cannot  be^ 
raised  on  the  hearing  of  this  writ  is  not  sustained. 

The  judgment  of  the  Court  of  Common  Pleas  is  reversed,, 
with  costs. 


STATE,    ANNIE    M.    GEEEN,    EXECUTEIX,   v.   MAYOR   AND- 
COMMON  COUNCIL  OF  JERSEY  CITY. 

1.  The  charter  of  Jersey  City  {Pamph.  L.  1871,  p.  1126,  ?  66,)  provides 
that  no  certiorari  shall  be  granted  or  allowed  to  stay  any  proceeding 
(except  the  collection  of  final  assessments)  for  any  street  or  sewer 
improvement,  unless  the  writ  be  allowed  before  *  *  *  the  making 
of  the  contract,  in  case  a  contract  is  to  be  made ;  provided,  that  if  the 
applicant  shall,  before  the  making  of  such  contract,  file  *  *  *  a 
written  notice  of  his  purpose  to  apply  for  such  writ,  then  the  writ 
may  be  allowed  within  thirty  days  thereafter. 

2.  By  a  supplement  to  the  charter,  {Pamph.  L.  1873,  p.  406,  U  23,  24,) 
it  is  provided  that  if,  at  the  hearing  of  property  owners  before  the 
board  of  public  works — which  is  held  previous  to  the  making  of  the- 
contract — a  remonstrance  against  such  improvement  shall  be  pre- 
sented, signed  by  the  owners  of  the  property  liable  to  one-half  of  the- 
assessraent  therefor,  the  said  board  shall  proceed  no  further  with  said 
improvement.     Held — 

1.  That  where  a  prima  facie  case  was  presented  to  this  court,  showing 
that  such  a  remonstrance  had  been  presented  at  a  hearing,  and  that 
thereafter  the  board  proceeded  to  make  a  contract,  that  a  writ  of  cer- 
tiorari allowed  after  the  making  of  the  contract,  to  bring  up  the  con- 
tract and  proceedings,  would  be  retained,  although  no  notice  of  a 
purpose  to  apply  for  it  had  been  given. 

2.  That,  upon  the  assumption  that  such  remonstrance  was  filed,  the 
making  of  the  contract  was  not  a  part  of  the  statutory  proceeding^ 
but  outside  of  it,  and  so  the  statutory  limitation  of  the  right  to  review 
by  certiorari  did  not  apply  to  it. 

3.  That  the  legislature  has  the  power  to  reasonably  regulate,  but  not 
abolish,  the  use  of  the  writ  of  certiorari,  either  directly  or  indirectly.. 
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The  writ  of  certiorari  in  this  case  was  allowed  to  bring  up 
an  act  of  the  board  of  public  works  in  Jersey  City,  in  enter- 
ing into  a  contract  for  the  construction  of  a  public  sewer  in 
the  streets  of  that  city.  A  motion  is  now  made  by  the  coun- 
sel of  the  city  to  dismiss  the  writ,  upon  the  ground  that  it  was 
improvidently  granted. 

Argued  at  November  Terra,  1879,  before  Justices  Wood- 
hull  and  Reed. 

For  the  prosecutor,  Scudder  &  Vredenburgh. 

For  the  defendant,  A.  McDermott  and  L.  Ahbett. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  sixty-sixth  section  of  the  charter  of  Jersey 
City  {Pamph.  i.  1871,  p.  1126,)  provides  that  no  certiorari 
shall  be  granted  or  allowed  to  stay  any  proceeding  (except  the 
collection  of  final  assessments)  for  any  street  or  sewer  im- 
provement, unless  the  writ  be  allowed  before  the  filing  with 
the  city  clerk  of  a  copy  of  the  resolution  for  the  payment  of 
awards,  in  case  awards  are  to  be  paid,  or  before  the  making 
of  the  contract,  in  case  a  contract  is  to  be  made ;  provided, 
that  if  the  applicant  for  such  writ  shall,  before  the  filing  of 
such  resolution  or  the  making  of  such  contract,  file  with  the 
clerk  of  the  board  of  public  works  a  written  notice  of  his 
purj)0se  to  apply  for  such  writ  of  certiorari,  such  writ  may  be 
granted  or  allowed,  and  served  at  any  time  within  thirty  days 
after  the  filing  of  such  notice;  and  the  filing  of  such  resolu- 
tion, or  the  making  of  such  contract,  shall  be  delayed  by  the 
said  board  until  the  expiration  of  the  said  thirty  days. 

To  understand  the  allusion  in  the  above  section  to  the 
making  of  the  contract,  it  is  essential  that  reference  shall  be 
made  to  the  proceeding  in  which  the  contract  is  executed. 

The  proceeding  for  the  construction  of  sewers  in  Jersey 
City  corresponds  with  the  proceedings  'for  the  paving  of 
streets.     Pamph.  L.  1871,  p.  1123,  §  59.     The  proceeding 
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for  paving  streets  is  contained  in  Section  47  of  the  charter, 
supra. 

The  charter  orighially  provided  that  an  application  sliould 
be  made  to  the  board  of  pubb'c  works  for  such  improvement, 
and  that  the  board  directed  notice  of  such  application  to  be 
given  by  advertisement,  specifying  the  time  and  place  when 
and  where  said  board  would  meet  and  hear  parties. 

After  the  hearing,  if  the  board  determined  to  make  the 
improvement,  they  were  to  advertise  for  proposals  for  the 
work;  and  upon  the  coming  in  of  the  proposals,  the  board 
might  contract. 

It  is  perceived  that  the  making  of  the  contract  occurred  at 
a  considerable  period  of  time  after  the  hearing.  This  order 
of  procedure,  however,  was  radically  changed  by  the  supple- 
ment to  the  charter  of  Jersey  City  passed  in  1873.  Pamph. 
L.  1873,  p.  406,  §§  23,  24. 

This  act  requires  the  application  for  the  improvement  to  be 
signed,  not  by  any  person  merely,  as  under  the  original  act, 
but  by  one-third  of  the  frontage  owners. 

By  this  act,  instead  of  the  advertising  the  time  and  place 
of  hearing,  and  the  hearing  thereupon  being  the  succeeding 
step,  as  under  the  original  act,  it  is  provided  that,  for  the  in- 
formation of  all  persons  interested,  the  board  shall,  before  the 
time  of  hearing,  determine  upon  what  bid  the  contract  shall 
be  awarder),  and  cause  to  be  filed  in  the  clerk's  office  a  sketch 
showing  what  property  will  probably  be  assessed  and  the 
probable  amount  per  foot  of  frontage. 

By  the  supplement,  therefore,  the  steps  are,  the  application, 
advertisement  for  proposals,  acceptance  of  bid,  filing  a  sketch 
of  assessable  property,  the  hearing  of  ])roperty  owners,  and 
then  the  contract  for  the  execution  of  the  work.  Now,  by 
Section  24,  it  is  provided  that  if,  at  the  hearing,  a  remon- 
strance against  such  improvement  shall  be  presented  to  the 
board  of  public  works,  signed  by  the  owners  of  the  property 
liable  to  more  than  one-half  of  the  assessment  therefor,  the 
said  board  shall  proceed  no  further  with  such  improvement. 

The  counsel  for  the  prosecutors  allege  that  such  a  remon- 
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strance  was  filed  at  the  time  of  the  hearing  in  tiie  present 
cause. 

From  the  affidavits  on  file,  I  think  such  a  prima  facie  case 
of  the  existence  of  that  state  of  affairs  exists  as  to  warrant 
the  granting  of  an  allowance  of  the  present  writ.  The  con- 
tention of  the  counsel  for  the  city  is  that,  although  that  may 
be  so,  yet  the  prosecutors  lost  the  right  to  sue  out  the  writ,  by 
their  failure  to  comply  with  Section  QQ  of  the  charter,  which 
I  have  already  transcribed.  That  section  provides,  as  we  have 
seen,  that  no  writ  shall  be  taken  except  to  review  final  assess- 
ments, unless  taken  before  the  making  of  the  contract,  or 
unless  written  notice  of  such  a  purpose  be  given ;  and  then 
the  making  of  the  contract  shall  be  postponed  for  thirty  days, 
in  which  interval  the  writ  can  be  pui'chased. 

The  contract  in  the  present  proceedings  was  made  before 
the  allowance  of  this  writ.  No  notice  of  a  purpose  to  apply 
for  it  was  given. 

Does,  therefore,  this  admitted  state  of  facts  warrant  the  dis- 
missal of  this  writ  as  having  been  improvidently  granted? 

I  think  it  cannot  be  denied  that  a  strict  application  of  the 
words  of  tlie  act  forbids  the  allowance  of  such  a  writ,  subse- 
quent to  tiie  making  of  the  contract,  until  after  the  final 
assessment  is  made.  The  contention  on  the  part  of  the  city, 
that  a  writ  may  issue  to  review,  but  cannot  be  permitted  to 
operate  as  a  supersedeas,  is  not  well  grounded.  I  do  not 
think  that,  from  the  use  of  the  words,  "no  certiorari  shall  be 
granted  or  allowed  to  stay  any  proceeding,"  that  there  arises 
an  implication  that  a  writ  may  issue  to  review,  but  not  to 
stay. 

The  legislative  intent  was  to  prevent  delay;  and,  as  the 
usual  effect  of  a  writ  is  to  stay,  the  words  succeeding  the  word 
certiorari  were  used  to  indicate  the  object  of  the  restriction 
upon  the  use  of  the  writ.  The  meaning  of  the  statute  would 
more  accurately  be  expressed  if  phrased  thus :  "  No  proceed- 
ing shall  be  stayed  by  the  granting  or  allowance  of  a  certiorari^ 
unless  such  Avrit  shall  be  allowed  before  the  making  of  the 
contract."     But  if  the  intent  appeared  in  the  statute,  as  the 
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counsel  claims,  I  do  not  think  it  is  within  the  limits  of  legis- 
lative ability  to  deprive  the  writ  of  certiorari  of  any  of  its 
attributes  as  a  prerogative  writ.  One  of  its  attributes  is  its 
operation  as  a  stay.  Bac.  Abr.,  tit.  "Certiorari,"  (9);  Patchen 
v.  Mayor  of  Brooklyn,  13  Wend.  664;  Mairs  v.  Sparks,  2 
South.  514;  Kingsland  v.  Gould,  1  Halst.  161;  Mc  Williams 
v.  King,  3  Vroom  21. 

If  the  operative  force  of  the  writ  can  be  changed  at  all — 
if  it  can  be  denuded  of  its  vigor  in  one  particular,  so  it  can 
in  all ;  and  thus  the  entire  character  of  the  writ,  as  it  has 
heretofore  existed,  can  be  so  mutilated  that  the  writ  will 
become,  in  fact,  obsolete.  That  the  legislature  cannot  directly 
divest  this  court  of  the  power  to  employ  this  writ,  was  decided 
in  the  case  of  Traphagen  v.  Township  of  West  Hohoken,  10 
Vroom  232. 

As  there  is  no  power  to  so  disarm  this  court  by  direct  legis- 
lation, neither  can  the  result  be  accomplished  by  a  series  of 
apj^roaches,  each  of  which  partially  effects  the  same  purpose. 
These  observations  are,  of  course,  not  intended  to  restrict  the 
power  of  this  court  to  modify  or  control  the  operation  of  the 
writ  as  a  supersedeas,  to  meet  the  exigencies  of  each  case. 

But  assuming  that  this  is  so — that  there  is  no  power  in  the 
legislature,  directly  or  indirectly,  to  abolish  the  use  of  this 
writ — ^yet  a  reasonable  regulation  as  to  the  time  within  which 
it  is  to  be  sued  for  and  allowed,  is  admittedly  valid. 

Whether,  in  the  review  of  the  present  proceedings,  or  the 
class  of  municipal  proceedings  to  which  the  present  belongs, 
the  legislature  could  enact  that  no  writ  should  issue  till  the 
proceedings  were  terminated  in  the  final  assessment,  is  not  a 
question  which,  in  this  case,  presses  for  a  decision. 

The  question  does  not  require  a  solution,  because  no  such 
intent  is  apparent  in  the  charter.  The  manifest  intention  of 
the  charter  is  to  allow  a  writ  to  review  any  step  in  the  pro- 
ceedings, previous  to  the  making  of  the  contract  for  work. 
That  the  free  use  of  the  writ  to  review  all  the  proceedings, 
previous  to  the  making  of  the  contract  for  and  commencement 
of  the  work,  should  be  permitted  as  an  act  of  legislative 
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wisdom,  whatever  the  legislative  power  may  be,  is  obvious. 
If  the  writ  is  restricted  so  as  to  be  purchasable  only  after  the 
work  is  executed,  the  court  could,  with  no  propriety,  refuse  to 
listen  to  objections  urged  to  the  proceedings  anterior  to  the 
execution  of  the  work. 

They  could  not  say  to  the  prosecutor,  as  we  do  now,  You 
stood  by  and  saw  this  work  done ;  why  did  you  not  see  that 
the  preliminary  proceedings  were  illegal,  before  this  expense 
was  incurred  ?  It  is  now  too  late  to  object.  State,  Ropes, 
pros.,  V.  Essex  Public  Road  Board,  8  Vroom  335  ;  State,  Hobo- 
ken  L.  &  I.  Co.,  pros.,  V.  Hoboken,  7  Vroom  291 ;  State,  Wil- 
kinson, pros.,  V.  Inhabitants  of  Trenton,  Id.  499. 

The  eflPect  would  therefore  be  that  the  expenses  of  the  work 
would,  in  those  instances  where  there  existed  defects  in  the 
preliminary  proceedings,  become  a  burden  upon  the  munici- 
pality. In  the  effort  to  restrict  the  use  of  the  writ  by  the 
provision  in  the  charter  of  Jersey  City,  this  difficulty  is  wisely 
guarded  against,  by  allowing  the  use  of  the  writ  up  to  the  time 
of  contracting  for  the  work.  The  contention  is  that,  so  far  as 
concerns  the  present  case,  its  use  was  so  limited  as  to  time  as  ta 
amount  to  an  actual  deprivation  of  the  use  of  the  writ.  The 
question  incidentally  involved  in  the  controversy  is  the  filing^ 
of  the  remonstrance  against  the  improvement,  at  the  time  of 
the  hearing.  Upon  the  existence  of  the  fact  that  such  paper,, 
representing  owners  of  more  than  one-half  of  the  assessable 
property,  was  filed,  depends  the  validity  of  the  contract.  The 
contract,  therefore,  is  really  attacked,  and  nothing  else. 

Now,  the  making  of  the  contract  is  the  immediately  suc- 
ceeding step  after  the  hearing,  in  which  a  remonstrance  was 
filed.  The  contract  could  have  been  made  within  five  minnte& 
after  the  meeting  adjourned.  It  is  strongly  pressed  that,  to- 
require  a  notice  to  be  given  on  the  heels  of  the  hearing  that 
a  certiorari  will  be  applied  for,  before  the  party  has  the  oppor- 
tunity to  investigate  and  take  counsel  whether  he  will  take  a 
writ,  is  unreasonable.  The  question  of  the  reasonableness  of 
the  provision  must  rest  upon  the  facts  of  each  case  as  it 
arises. 
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When  a  review  is  desired  of  any  matter  arising  previous  to 
the  hearing,  it  could  hardly  he  contended  that  tlie  length  of 
tinae  between  the  event  and  the  making  of  the  contract  was 
so  brief  as  not  to  afford  a  diligent  suitor  a  reasonable  interval 
to  procure  his  writ  or  give  his  notice.  Nor  am  I  prepared  to 
say  that  a  person  who  attends  the  meeting,  or  has  notice  to 
•do  so,  should  not  be  prepared  to  give  notice,  at  that  time,  that 
he  intends  to  apply  for  a  writ  as  to  many  irregularities  that 
might  attend  the  proceedings  of  the  board  at  the  hearing.  Of 
■course  this  would  depend  upon  the  fact  whether  the  irregu- 
larity is  one  apparent  to  any  one  present,  or  one  discoverable 
only  upon  investigation.  In  regard  to  any  supposed  irregu- 
larity, the  i)erson  affected  can  fortify  his  position  by  a  notice, 
which  he  may  pursue  or  abandon,  as  he  may  afterwards  decide. 
Inasmuch,  however,  as  the  determination  of  each  case  must  rest 
upon  the  special  features  which  it  presents,  it  is  only  intended 
to  decide  the  present  case  upon  its  own  showing  of  fact. 

The  present  case  presents  peculiar  features.  It  is  not  a  case 
which  involves  a  mere  irregularity  at  the  meeting,  which  sub- 
jects subsequent  proceedings  to  an  attack.  It  presents  a  case 
where  an  act  is  alleged  to  have  been  done,  which,  by  the  terms 
of  the  charter,  by  its  own  force,  arrests  the  proceedings  at 
that  stage.  We  have  already  concluded  that  a  prima  fade 
case  is  made — that  a  remonstrance,  signed  by  the  owners  of 
one-half  the  assessable  property,  was  filed.  And  in  passing, 
it  may  be  said  that  the  assessment  here  meant  is  the  experi- 
mental assessment  already  made,  and  not  the  final  assessment. 

Now,  upon  the  filing  of  this  remonstrance,  it  is  perceivable 
that  every  person  cognizant  of  it  would  assume,  and  have  the 
right  to  assume,  that  no  further  proceeding  would  be  taken. 
Any  one  would  assume  that  the  hearing  was  the  final  stage 
of  the  proceeding. 

There  would  be  no  reason  to  give  a  notice  of  an  intention 
to  apply  for  a  writ,  because  there  is  nothing  to  review.  No 
€rror  occurred  at  the  hearing.  The  matter  objected  to  is  the 
making  of  a  contract  as  a  pretended  step  in  the  proceeding 
subsequent  to  the  hearing. 
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This  brings  us  to  the  true  reason  for  the  failure  of  the 
charter  restriction  to  cut  off  the  allowance  of  the  writ.  Inas- 
much as  the  proceeding  ended  with  the  filing  of  the  remon- 
strance, the  contract  was  not  a  part  of  the  proceeding.  Its 
execution  was  an  act  without  statutory  authorization.  It  was 
outside  of,  not  under,  the  statute.  The  charter  restriction 
applies  to  the  review  of  a  step  in  the  statutory  proceeding. 

It  can  have  no  force  in  preventing  the  allowance  of  a  writ 
to  review  an  act  not  only  outside  of  this  proceeding,  but  ia 
contravention  of  the  provisions  of  the  charter. 

The  question  to  be  finally  determined  is  whether  the  making 
of  the  contract  is  a  part  of  these  proceedings.  That  depends 
upon  the  proof  relative  to  the  character  of  the  remonstrance 
filed. 

If  what  appears  now  as  a  prima  facie  case,  is  there  shown 
to  be  not  the  true  case,  the  contract  will  appear  to  be  a  part 
of  the  proceedings,  and  the  writ  must  be  dismissed.  If,  how- 
ever, it  appear  otherwise,  the  contract  will  be  vacated,  and 
the  writ,  of  course,  retained. 

The  motion  to  dismiss  is  refused.  As  the  prosecutor  was 
allowed  to  supply  affidavits  after  the  motion  to  dismiss  was 
made,  no  costs  will  be  allowed. 


STATE,  EX  EEL.  THE  BOARD  OF  WATER  COMMISSIONERS 
OF  THE  CITY  OF  RAHWAY,  v.  ROBERT  C.  BREWSTER, 
TREASURER  OF  THE  CITY  OF  RAHWAY. 

1,  When  a  statute  is  drafted  in  clear  and  unambiguous  language,  and  the 
literal  meaning  of  the  language  leads  to  no  absurd  result,  and  is  not 
repugnant  to  other  parts  of  the  statute  or  to  other  acts  in  pari  materia, 
such  literal  meaning  should  be  accorded  to  the  act  in  its  exposition. 

2.  Money  collected  by  the  receiver  of  taxes  of  the  city  of  Rahway, 
from  taxes  levied  upon  the  real  estate  in  a  certain  district  known  as 
the  fire  and  water  district,  for  the  support  of  the  water-works  of  such 
city,  is,  by  force  of  Section  83  of  the  general  tax  act,  liable,  in  the 
first  instance,  to  the  payment  of  the  state  and  county  quota  of  taxes. 
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The  following  state  of  the  case  was  agreed  upon  as  the  evi- 
dence to  be  used  at  the  hearing  on  the  return  to  the  rule 
granted  in  the  cause : 

The  attorneys  of  the  above  parties  hereby  stipulate  that  the 
following  facts  are  agreed  upon  as  the  testimouy  to  be  used  in 
the  argument  of  the  rule  granted  in  the  above  cause : 

1.  The  act  entitled  "An  act  to  authorize  the  construction  of 
works  for  supplying  the  city  of  Rahway  and  places  adjacent 
with  pure  and  wholesome  water  "  was  approved  April  7th, 
1868  ;  that  the  act  entitled  "An  act  relating  to  municipal  and 
other  authorities  owning  or  managing  works  for  the  supplying 
of  water  to  the  public"  was  approved  March  14tli,  1878; 
that  a  supplement  to  said  last-mentioned  act  was  approved 
March  14th,  1879;  that  up  to  this  time,  the  city  of  Rahway 
has  always,  and  still  has,  a  population  less  than  twenty 
thousand. 

2.  That  said  board,  in  December,  a.  d.  1878,  did  report  to 
the  mayor  and  common  council  of  the  city  of  Rahway  the 
then  deficiency  in  payment  of  water  rents  and  penalties,  and 
did  then  deliver  to  them  a  certified  account  thereof;  and  on 
or  before  the  first  Tuesday  of  May,  a.  d.  1879,  did  make  the 
estimate  required  by  said  original  act  of  1868,  and  report  the 
same,  in  writing,  to  said  council,  by  which  report  the  estimated 
deficiency  was  $5000 ;  that  said  board,  before  said  last-men- 
tioned day,  in  pursuance  of  said  laws  of  1868  and  1879,  in 
their  discretion,  and  in  lieu  of  fixing  a  sum  to  be  assessed 
upon  vacant  lots,  and  lots  having  buildings  thereon  in  which 
water  was  not  taken,  laid  out  a  district  as  a  fire  and  water  dis- 
trict, and  fixed  such  a  sum  as  they  deemed  proper  to  be  raised 
by  taxation  upon  the  real  estate  in  said  district,  for  the  man- 
agement of  said  works,  being  $6000,  and  before  said  date, 
reported  the  same  to  said  common  council ;  that  said  common 
council,  in  pursuance  of  said  laws  of  1868  and  1879,  did 
thereupon  cause  said  sums  of  $5000  deficiency  and  $6000 
fire  and  water  tax  to  be  inserted  in  the  tax  levy  of  said  year ; 
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that  the  receiver  of  taxes  of  said  city  has  been,  and  now  is, 
from  time  to  time,  collecting  the  deficiencies^  as  required  to 
be  reported  and  raised  under  Section  18  of  said  act  of  1868, 
and  also  the  fire  and  water  tax,  as  authorized  by  the  said 
laws  of  1879 ;  that  as  fast  as  he  collects  the  same,  he  turns 
the  amounts  over  to  the  treasurer  of  the  city  of  Rah  way, 
Robert  C.  Brewster,  esquire;  that  said  treasurer  has  been 
asked  by  relators  to  turn  such  sums  as  aforesaid  as  may  from 
time  to  time  be  paid  him  by  said  receiver,  over  to  said  board,  to 
enable  them  to  meet  their  financial  needs  in  the  management 
of  their  works,  and  that  he  has  refused  to  do  so,  alleging  that 
said  city  is  largely  in  arrear  to  the  county  collector  in  the 
payment  of  the  county  and  state  tax,  and  that  he  is  bound 
first  to  pay  the  whole  amount  due  for  said  county  and  state 
tax  out  of  the  first  money  that  comes  to  his  hands  for  pay- 
ment of  taxes,  before  he  can  be  required  to  pay  said  board 
anything  due  the  board  on  account  of  payment  of  any  water 
rents,  penalties,  deficiencies,  or  fire  and  water  tax,  collected  by 
said  receiver  and  paid  over  to  him. 

3.  That  it  is  true,  as  alleged  by  said  treasurer,  that  there  is 
a  considerable  sum  due  from  the  city  of  Rahway  on  account 
of  its  share  of  the  state  and  county  tax. 

Argued  at  November  Term,  1879,  before  Justices  Wood- 
hull  and  Reed. 

For  the  relator,  /.  Henry  Stone. 

For  the  defendant,  Leslie  Lupton. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  This  is  an  application  for  a  peremptory  writ  of 
mandamus  to  be  directed  to  die  treasurer  of  the  city  of 
Rahway,  ordering  that  officer  to  pay  over  to  the  relators  cer- 
tain moneys  in  his  hands  derived  from  the  collection  of  a  fire 
and  water  tax  levied  in  said  city. 

The  application  is  opposed  upon  the  ground  that  there  is 
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still  due  from  the  city  of  Rahway,  by  force  of  Section  83  of 
the  general  tax  law,  a  portion  of  the  state  and  county  tax 
required  to  be  assessed  in  that  city.  That  section  is  as  follows: 
"  That  it  shall  be  the  duty  of  collectors  of  townships,  wards 
or  cities  in  this  state,  out  of  the  first  moneys  which  shall  be 
collected  by  them,  to  pay  to  the  county  collector  of  the  county 
in  which  they  hold  their  offices,  the  state  and  county  taxes 
required  to  be  assessed  in  their  several  townships,  cities  and 
wards,  at  the  time  required  by  law  to  pay  the  same." 

The  moneys  now  in  question  are  derived  from  what  is 
called  the  district  fire  and  water  tax. 

The  laws  of  1868,  page  805,  contain  an  act  providing  for 
the  construction  of  works  in  Rahway,  and  for  the  creation  of 
a  board  of  commissioners  to  hold  the  property  and  manage 
the  business  connected  with  the  said  water-works.  By  that 
act  the  commissioners  are  directed  to  make  each  year  an  esti- 
mate of  the  interest  on  the  water  bonds,  and  the  cost  of  run- 
ning and  keeping  in  repair  the  said  works,  and  also  the 
receipts  from  water  rents,  and  report  to  common  council  the 
balance,  as  a  deficiency,  which  deficiency  was  directed  to  be 
assessed  as  other  city  taxes  were  levied. 

In  1879  the  commissioners  were  empowered  to  lay  out  a 
district  through  which  the  water  mains  run,  to  be  called  the 
fire  and  water  district.  It  was  to  include  real  estate  along 
which  the  mains  run,  &c. 

The  commissioners  were  authorized  to  fix  such  gross  sum 
as  they  shall  deem  necessary,  to  be  raised  by  taxation  upon 
the  real  estate  in  such  district,  for  the  management  of  such 
works,  and  shall  report  the  same  to  the  common  council,  and 
furnish  a  copy  thereof  to  the  assessors  of  taxes  for  the  ensuing 
year,  which  sum  shall  be  inserted  in  the  tax  levy  of  said  en- 
suing year,  to  be  levied  and  collected  out  of  the  real  estate  of 
said  district,  as  other  taxes  aVe  levied  and  collected  •  *  *  * 
and  all  proceedings  now  required  or  authorized  to  be  taken 
for  the  assessment,  collection  and  enforcement  of  the  collection 
of  taxes,  shall  be  equally  applicable  to  the  assessment,  collec- 
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tion  and  enforcement  of  the  collection  of  the  disttict  fire  and 
water  tax.     Pamph.  L.  1879,  p.  314. 

The  character  of  this  tax  is  thus  fully  displayed,  because 
the  relators  rely  upon  the  alleged  peculiar  character  of  this 
imposition,  in  their  contention  that  the  moneys  received  by 
means  of  its  collection  are  unaffected  by  the  eighty-third  sec- 
tion of  the  tax  act. 

Upon  a  glance  at  that  section,  it  is  apparent  that  all  moneys 
received  by  the  city  treasurer  from  taxes  of  whatever  kind, 
are,  to  an  amount  equal  to  the  state  and  county  quota,  required 
to  be  assessed  in  that  city,  within  the  descriptive  words  of  the 
section.  If  we  accord  to  the  words  of  the  section  their  natu- 
ral signification,  the  money  in  question  goes  to  the  county 
collector,  as  the  first  money  collected  by  the  receiver  as  tax 
collector  of  the  city  of  Rah  way.  The  counsel  for  the  relators 
contend  that  moneys  derived  from  a  tax  of  this  kind  were  not 
within  the  view  of  the  lawmakers  at  the  time  of  the  passage 
of  the  act. 

It  is  obvious  that  this  contention  can  be  successful  only 
upon  the  ground  that  a  literal  construction  of  this  section 
leads  to  a  result  Avhich  is  manifestly  repugnant  to  the  legisla- 
tive design,  as  manifested  by  the  entire  act  or  of  kindred 
acts.  Unless  an  intent  differing  from  that  which  arises  from 
the  literal  sense  of  the  words  used  results  from  a  resort  to  the 
context  of  this  section,  or  from  acts  in  pari  maiei'ia,  the  only 
duty  of  the  court  is  to  construe  the  words  of  the  section 
naturally  and  literally.  No  principle  is  better  settled,  said 
Justice  Elmer,  or  more  important  to  be  faithfully  adhered  to- 
by the  courts  called  upon  to  enforce  written  statutes,  than  that^ 
in  the  absence  of  ambiguity  in  the  language  used,  no  exposi- 
tion shall  be  made  which  is  in  opposition  to  the  express 
words;  or,  as  the  maxim  is  sometimes  expressed,  it  is  not 
allowed  to  interpret  what  has  no  need  of  interpretation.  State^ 
West  Jersey  Ferry  Co.,  pros.,  v.  Rudderoio,  2  Vroom  512. 

A  strong  sense  of  the  judicial  duty  of  adhering  to  this  rule 
of  statutory  construction  is  manifested  by  the  Chief  Justice 

Vol.  XIII.  I 
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in  his  opinion  in  the  case  of  Douglass  v.  Chosen  Freeholders 
of  Essex  Co.,  9  Vroom  214. 

This  primary  rule  of  construction  is  illustrated  in  the  fol- 
lowing cases :  Camden  and  Amhoy  JR.  R.  Co.  v.  Commissioners, 
3  Harr.  71;  Townsend  v.  Brown,  4  Zab.  80,  89;  Gay  v. 
Harvey,  12  Vroom  39  ;  also  the  first  maxim  of  Vattel, 
[Dwar.  on  Stat,  p.  126.) 

In  glancing  at  the  general  tax  act,  in  connection  with  the 
act  of  1879  relative  to  the  collection  of  this  fire  and  water 
tax,  I  am  unable  to  see  anything  which  exhibits  an  intention 
that  Section  83  of  the  general  act  shall  not  apply  to  moneys 
derived  from  the  latter  tax.  The  money  was  collected  from 
a  tax  imposed  for  the  purposes  of  revenue.  It  was  imposed 
for  the  support  of  a  branch  of  the  government  of  the  city  of 
Railway.  It  was,  by  the  terms  of  the  act  of  1879,  assessed 
and  collected  by  the  same  officers  as  other  taxes  are  assessed 
and  collected.  The  fact  that  the  gross  sum  to  be  assessed 
was,  by  law,  fixed  by  the  commissioners  who  were  to  disburse 
the  fund,  has  little  significance.  The  board  was  organized  to 
regulate  a  certain  municipal  interest,  in  the  same  manner  that 
a  school  board  or  a  board  of  fire  commissioners  regulates,  or 
could  be  created  to  manage,  the  affairs  of  its  respective  de- 
partment. The  city  could  have,  as  a  part  of  its  municipal 
machinery,  a  variety  of  such  departments.  There  may  be, 
and  in  the  larger  cities  are,  separate  boards  for  the  manage- 
ment of  the  poor,  fire,  street,  public  building,  &c.,  for  the 
support  of  which,  respectively,  municipal  taxes  are  im- 
posed. The  moneys  for  the  support  of  all  these  depart- 
ments are  respectively  assessed  and  collected  by  the  same 
municipal  officers. 

Now  the  obvious  design  of  Section  83  of  the  tax  act  is  to 
place  the  burden  of  any  neglect  of  these  officers  to  properly 
assess  or  speedily  collect,  upon  the  municipality,  and  so  pre- 
vent the  loss  or  delay  arising  from  the  negligence  of  these 
officers  from  causing  injury  to  the  state  or  county.  To  accom- 
plish this  design,  the  section  in  question  provides  that  when- 
ever money  from  assessments  for  taxation  of  all  kinds  touches 
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the  hands  of  the  collector  of  taxes,  it  becomes  subject  to  a 
diversion  from  the  primary  object  of  the  levy  to  that  of 
securing  to  the  state  and  county  their  quota.  When  this 
•quota  is  satisfied,  then  the  future  collections  of  all  kinds  of 
taxes — state,  county  or  municipal — go  to  supply  the  deficiency 
caused  by  the  diversion  of  the  first  moneys  received. 

If  all  the  moneys  assessed  are  collected,  there  may  be  some 
delay,  but  can  be  no  loss  resulting  to  the  city  or  any  of  its 
departments.  If  a  part  of  the  amount  assessed  remains  un- 
collected, then  the  question  as  to  which  department  should 
bear  the  loss,  or  whether  all  should  bear  it  in  equal  propor- 
tions, is  between  the  city  and  its  departments. 

The  treasurer  of  Rahway  would  probably  be  called  upon 
to  reimburse  this  board  for  any  of  this  fire  and  water  tax 
paid  to  the  county  collector,  out  of  the  first  moneys  collected 
after  satisfying  the  state  and  county  tax.  Beyond  this  result, 
I  do  not  perceive  that  the  fact  that  this  assessment  is  made 
distinctively  upon  a  certain  district  has  any  force.  The  fact 
yet  remains  that  the  money  from  it  passes  through  the  hands 
of  the  tax  collector  of  Rahway.  It  does  so  by  express  direc- 
tion of  the  act  of  1879. 

The  legislature  is  presumed  to  act  with  a  knowledge  of  the 
existing  laws.  Sedg.  on  Stat.  Cons.,  p.  106.  Tliey  then  knew 
that  Section  83  of  the  general  act  subjected  moneys  received 
by  that  officer  to  this  liability  to  be  diverted  to  the  payment 
of  the  state  and  county  quota.  Yet  there  is  no  provision  ex- 
empting these  moneys  from  the  operation  of  that  section. 
There  is  no  direction  that  the  receiver  of  taxes  shall  pay  it 
directly  to  the  board  of  commissioners.  In  the  absence  of 
anything  which  expressly,  or  by  necessary  implication,  shows 
an  intent  differing  from  that  which  the  section  literally  im- 
ports, I  think  it  is  impossible  to  engraft  upon  the  act,  by 
judicial  construction,  a  provision  which  relieves  the  moneys 
in  question  from  its  operation. 

The  counsel  for  the  relators  cited  the  case  of  State,  ex  rel. 
Pierson,  v.  Douglas,  4  Vroom  363,  as  a  case  containing  a  ruling 
favorable  to  their  view  of  the  present  question,    But  a  glance 
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at  the  facts  upon  which  the  ruling  in  that  case  was  made 
shows  that  there  is  no  similitude  between  that  and  this  case. 

In  that  case  the  question  was  whether  a  personal  tax  be- 
longing entirely  to  the  county  of  Essex  was  a  part  of  the 
county  quota,  within  the  meaning  of  the  act,  which  was  to  be 
first  paid  out  of  the  property  tax  of  the  city. 

In  that  case  there  was  no  lien  upon  property  provided  by 
law,  by  means  of  which  the  collectors  could  insure  the  collec- 
tion of  the  personal  tax. 

In  that  case  there  was  no  gross  sum  directed  to  be  raised  by 
the  personal  tax. 

Upon  these  facts,  the  court  held  that  there  was  not  mani- 
fested an  intent  to  insure  to  the  county  the  amount  of  the 
poll  tax  which  was  assessed  and  not  collected.  Every  feature 
in  that  case  which  is  relied  upon  in  the  opinion  as  leading  t\' 
this  conclusion  is  absent  from  the  present  case. 

The  application  for  the  mandatory  writ  is  refused,  with  costa 


STATE,  WILLIAM  WILSON  ET  AL.,  PKOSECUTOES,  v.  JOHN 
M.  C.  BAYLEY. 

1.  Depositions  taken  on  a  legal  holiday,  upon  notice  to,  but  against  the 
objection  of  the  opposing  counsel,  cannot  be  used. 

2.  Where  a  complaint  was  filed  under  the  forcible  entry  and  detainer 
act,  containing  a  statement  of  the  estate  of  the  complainant  in  the 
premises,  and,  upon  the  trial,  a  motion  was  made  by  complainant's- 
counsel  to  strike  out  the  statement,  which  motion  was  allowed — Held — 

1.  That  there  was  no  power  in  the  justice  to  order  the  amendment,  and 
the  complaint  remains  in  legal  contemplation,  as  when  filed,  and  so 
there  is  no  defect  in  the  complaint. 

2.  That  inasmuch  as,  by  force  of  the  construction  heretofore  given  to 
Section  23  of  the  act,  proof  of  the  estate  of  the  complainant  was  no  part 
of  his  case ;  therefore,  that  the  fact  of  the  allowance  of  the  amend- 
ment could  not  affect  the  proof  in  the  case,  and  no  presumption  arises 
therefrom  that  legal  proof  of  complainant's  case  was  not  offered  at 
the  trial.  

On  ceiiiorarL     This  writ  brings  up  a  conviction  upon  pro- 
ceedings taken  under  the  forcible  entry  and  detainer  act. 
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Argued  at  November  Term,  1879,  before  Justices  Wood- 
hull  and  Reed. 

For  the  prosecutors,  L.  D.  Taylor. 

For  tlie  defendant,  Charles  A.  Lott. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  A  number  of  the  reasons  assigned  for  reversal 
are  grounded  upon  matters  not  apparent  upon  the  record. 
One  is  directed  to  the  alleged  misconduct  of  the  jury.  Others 
are  directed  to  the  introduction,  or  absence  of  evidence  at  the 
trial.  Relative  to  such  matters,  testimony  was  taken  upon  a 
rule  obtained  for  that  purpose,  to  be  used  upon  the  argument 
of  this  cause.  Upon  the  argument,  the  use  of  this  testimony 
was  lost,  upon  the  objection  of  the  counsel  of  the  defendant. 
The  objection  was  that  the  testimony  had  been  taken  on  a 
legal  holiday,  upon  notice  to,  but  against  the  protest  of  the 
defendant's  counsel. 

The  act  of  taking  these  depositions,  under  this  state  of 
affairs,  was  in  contravention  of  the  provisions  of  an  act  in 
relation  to  legal  holidays.  Rev.,  j).  481.  Upon  that  day, 
the  defendant,  or  his  counsel,  could  not  be  brought  before  the 
commissioner  for  this  purpose,  and  his  presence  there,  accom- 
panied, as  it  was,  by  his  objection  to  such  proceeding,  did  nut 
operate  as  a  waiver  of  any  of  his  rights. 

The  court,  upon  the  opening  of  the  argument,  overruled 
the  testimony  so  taken,  and  the  counsel  for  the  prosecutor 
chose  to  proceed  at  once  with  his  argument  upon  matters 
which  appeared  upon  the  record. 

This  course  involved  the  abandonment  of  the  reasons  based 
upon  the  absence  of  proof  of  menaces  or  threats  against  the 
complainant,  and  other  matters  relating  to  the  merits  of  com- 
plainant's case,  as  made  at  the  trial.  There  is  nothing  in  the 
record  to  disclose  what  was  in  proof  below  touching  these 
matters. 

This  narrowed  the  argument  to  the  discussion  of  two  objec- 
tions :  first,  that  the  complaint  does  not  show  that  the  com- 
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plainant  had  any  estate  in  the  premises;  second,  that  the 
justice  did  not,  upon  his  docket,  assign  the  reasons  that  influ- 
enced him  in  the  admission  or  rejection  of  testimony. 

The  seventh  section  of  the  act  concerning  forcible  entry 
and  detainer  provides  that  the  complaint  shall,  among  other 
things,  contain  a  statement  of  the  estate  of  the  complainants 
The  complaint,  as  filed  in  this  case,  contained  a  statement  that 
the  landlord  was  seized  of  an  estate  of  inheritance  in  fee 
simple,  in  fact  and  in  truth,  and  was  in  possession  under  the 
landlord  and  tenant  act.  Upon  the  trial,  as  appears  from  the 
transcript,  a  motion  was  made  by  complainant's  counsel  to 
strike  out  the  words,  "is  seized  of  an  estate  of  inheritance  in 
fee  simple."  It  also  appears  that  the  justice  granted  this 
motion.  The  contention  is  that,  by  this  amendment,  the  com- 
plaint is  divested  of  the  statement  of  any  estate,  and  that  the 
record  now  exhibits  a  defect  which  invalidates  the  entire  pro- 
ceeding. 

Upon  an  examination  of  the  act  under  which  these  pro- 
ceedings were  taken,  and  of  the  acts  by  which  the  power  to- 
order  amendments  is  conferred,  no  authority  in  the  justice 
to  order  this  amendment  is  discoverable.  Regarding  its  effect 
in  changing  the  legal  purport  of  this  complaint  after  it  was 
filed,  the  order  was  nugatory. 

In  legal  contemplation,  the  paper  remained,  and  still  remains,, 
as  when  filed,  at  which  time  it  admittedly  contained  an  ade- 
quate statement  of  an  estate.  Although  this  is  so,  yet  had 
the  estate  of  the  complainant  been  a  part  of  the  case  which 
he  was  compelled  to  prove  at  the  trial,  I  think  the  allowance 
of  the  motion  to  strike  out  the  statement  of  the  estate  would 
afford  a  ground  for  reversing  the  judgment  in  this  case.  The 
presumption  would  then  be,  that  the  complainant,  at  the  trial, 
proved  only  those  matters  which  he  understood  to  be  in  the 
complaint,  and  that  after  the  allowance  of  his  motion  to 
amend,  he  shaped  his  case  accordingly.  This  court  would  be 
compelled  to  conclude  that  no  proof  of  the  complainant's 
estate  was  offered  upon  the  trial. 

But  proof  of  the  estate  of  the  complainant  was  no  part  of 
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his  case.  By  force  of  the  twenty-third  section  of  the  act, 
which  provides  that  the  estate  or  merits  of  the  title  sliall  in 
no  wise  be  inquired  into,  on  any  complaint  which  shall  be 
exhibited  by  virtue  of  the  act,  it  has  been  held  that  while  it 
is  essential  that  the  estate  shall  be  set  out  in  the  complaint,  it 
is  not  necessary  to  prove  any  estate  upon  the  trial.  Youngs 
V.  Freeman,  3  Green  30;  Mercereau  v.  Bergen,  3  Green  244. 
Nor  will  the  defendant  be  allowed  to  prove  that  the  estate  of 
the  complainaut  differs  from  that  stated  in  the  complaint. 
Allen  V.  Smith.  7  Halst.  199;  Drake  v.  Newton,  3  Zah.  111. 
This  auomaloas  rule  that  the  estate  must  be  stated,  and  its 
absence  invalidates  the  proceedings,  and  yet  that  it  need  not 
be  proved  by  the  complainant,  and  the  falsity  of  the  statement 
cannot  be  shown  by  the  defendant,  is  the  result  of  the  incon- 
gruous clauses  in  Sections  7  and  23. 

The  result  from  this  rule,  together  with  the  absence  of  tht; 
power  of  amendment,  is,  first,  that  technically  the  clause 
stating  the  estate  yet  remains,  and  so  there  is  no  defect  in  the 
complaint;  second,  that  the  fact  of  the  motion  for,  and  allow- 
ance of  the  motion  to  strike  out,  could  not  aifect  the  proof  in 
the  cause,  and  therefore  no  presumption  arises  therefrom  that 
legal  proof  was  absent  at  the  trial.  There  is  no  error  appa- 
rent upon  the  first  point  discussed. 

As  to  the  second  point,  that  the  justice  did  not  enter  upon 
his  docket  the  reasons  which  influenced  him  in  admitting  or 
rejecting  testimony,  it  is  sufficient  to  say  that  the  present  act 
contains  no  such  requirement.  Why  it  was  introduced  into, 
the  original  act,  was  a  matter  of  perplexity  to  the  courts. 
Sauniere  v.  Wode,  3  Harr.  296.  It  has  very  wisely  been 
eliminated  from  the  act,  and  therefore  the  second  point  falls 
with  it. 

The  conviction  should  be  affirmed,  with  costs. 
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STATE,  MIDLAND  TERMINAL  FERRY  COMPANY,  PROSECU- 
TORS, V.  THOMAS  J.  DOBBS,  COLLECTOR  OF  TAXES  OF 
UNION  TOWNSHIP  ET  AL. 

The  only  instance  where  a  justice,  other  than  the  one  who  issues  an  origi- 
nal tax  warrant,  can  issue  an  alias,  is  when  a  request  is  made  for  the 
issuing  of  the  second  writ  by  the  township  committee. 


On  certiorari. 

This  writ  brings  up  the  assessments  and  tax  warrants  issued 
thereon  against  two  ferry-boats  assessed  for  the  years  1876  and 
1877,  as  the  property  of  the  Midland  Terminal  Ferry  Com- 
pany. 

Argued  at  November  Term,  1879,  before  Justices  WoOD- 
HULL  and  Reed. 

For  the  prosecutors,  J".  B.  Vredenburgh. 

For  the  defendants,  F.  McGee. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  reasons  in  this  cause  are  directed  to  the 
alleged  invalidity  of  the  tax  warrants  issued  for  the  collection 
.of  these  taxes,  under  which  a  levy  has  been  effected  upon  two 
boats  of  the  prosecutors. 

It  appears  from  testimony  taken  in  the  cause  that  these 
warrants  are  not  the  first  issued  for  the  collection  of  these 
taxes.  The  original  warrants  were  dated  respectively,  the 
one  for  the  collection  of  the  taxes  of  1876,  January  8th,  1877, 
and  the  other,  for  the  collection  of  the  taxes  of  1877,  January 
15th,  1878. 

These  warrants  were  issued  by  H.  S.  Short,  a  justice  of  the 
peace  of  the  county  of  Hudson.  The  warrants  were  delivered 
to  August  Glanders,  who  was  collector  of  taxes  for  the  town- 
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ship  of  Union,  in  Hudson  county,  during  the  years  1876  and 
1877.     His  term  expired  in  April,  1878. 

At  the  expiration  of  the  term  of  August  Flanders,  Thomas 
S.  Dobbs  was  elected  collector  of  the  township  of  Union,  and 
Flanders  turned  over  these  warrants  to  Dobbs,  who  says  that 
he,  by  the  authorization  of  the  township  committee,  turned 
them  over  to  the  township  clerk. 

The  history  of  these  warrants  stops  here.  The  new  war- 
rants— the  warrants  now  attacked — were  issued  to  Thomas 
Dobbs,  the  new  collector  of  Union  township,  by  Charles 
Wellman,  a  justice  of  the  peace  of  the  county.  One  bears 
date  November  18th,  1878,  the  other  December  20th,  1878. 
By  the  tax  act,  the  only  instance  where  a  justice,  other  than 
the  one  who  issued  the  original  warrant,  can  issue  an  alias,  is 
when  a  request  is  made  for  the  issuing  of  the  second  writ  by 
the  township  committee.     Rev.,  p.  1161,  §  98. 

It  appears  that  no  such  request  was  made.  The  justice  had 
no  authority  to  issue  the  writs  without  such  request. 

As  to  the  position  of  the  defendants  that  there  is  no  evi- 
dence that  these  boats  levied  upon  by  virtiie  of  the  said  writs 
were  the  property  of  the  prosecutors,  I  i\\mk,  first,  that,  upon 
this  proceeding,  the  defendants  cannot  take  the  position  that 
their  levy  upon  this  property  is  valid  (under  a  warrant  to 
collect  the  taxes  of  delinquents)  to  collect  the  taxes  of  the 
prosecutors,  and  yet  that  the  boats  are  not  the  prosecutors' ; 
second,  that  the  prosecutors  can  attack  the  validity  of  the  tax 
warrant  issued  against  them  as  delinquents,  without  regard  to 
the  actual  levy  upon  any  particular  property,  and  previous 
thereto. 

I  think  the  tax  warrant  should  be  set  aside,  as  to  the  pros- 
ecutors, with  costs. 


138  NEW  JERSEY  SUPREME  COURT. 


Wills  V.  Shinn. 


STATE,  GEOEGE    WILLS    ET   AL.,  PEOSECUTORS,  v.  CALEB 
A.  L.  SHINN. 

1.  A  promise  to  make  or  endorse  a  promissory  note  with  others,  for  the 
purpose  of  raising  money  to  pay  the  debt  of  a  third  party,  is  within 
the  statute  of  frauds. 

2.  A  plaintiff  cannot  join  in  one  action  distinct  claims  against  several 
defendants. 

3.  Where  the  state  of  demand,  in  an  action  against  several  defendants, 
is  founded  upon  a  promise  of  the  defendants  to  make  or  endorse  a 
note  for  the  amount  paid  by  tlie  plaintiff  for  one  of  the  parties,  and 
the  case  proven  showed  valid  but  distinct  claims  against  two  of  the 
defendants,  but  no  amendment  was  made  at  the  trial,  or  nolle  prosequi 
entered  as  to  all  but  one  defendant  below,  a  judgment  entered  against 
three  will  be  reversed. 


This  writ  brings  up  a  judgment  entered  in  an  action  be- 
tween Caleb  A.  L.  Shinn,  plaintiff,  and  George  Wills,  William 
H.  Wills,  Moses  Wills  and  Mary  Wills,  in  the  Court  of  Com- 
mon Pleas  of  Burlington  county.  The  action  was  commenced 
before  a  justice,  tried  before  a  jury,  and  resulted  in  a  verdict 
for  the  defendants.  It  was  appealed  to  the  Common  Pleas, 
which  court  reversed  the  judgment  below,  and  entered  a 
judgment  for  the  plaintiff  against  the  first  three  of  the  above- 
named  defendants. 

Argued  at  November  Term,  1879,  before  Justices  Wood- 
hull  and  Reed. 

For  the  prosecutors,  C.  E.  Merriit. 

For  the  defendants,  James  N.  Stratton. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  testimony  in  this  case  upon  which  the  re- 
spective counsel  argued  this  cause  shows  the  following  facts, 
which  seem  to  stand  uncontradicted  : 

Caleb  A.  L.  Shinn,  the  plaintiff  below,  had  signed  « n  ap- 
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I)enl  bond  in  an  action  against  George  Wills,  who  took  an 
appeal  presumably  to  the  Common  Pleas.  The  condition  of 
the  bond  was  not  kept,  and  Shinn  was  called  upon  to  pay, 
and  did  pay,  the  sum  of  about  $60. 

His  liability,  as  such  surety,  to  pay  that  amount  is  not  dis- 
puted. 

Upon  payment  of  this  sum  by  Shinn,  he  had  a  right  of 
action  against  George  Wills,  the  principal  on  the  bond. 
Lampleigh  v.  Barthicait,  1  Smith's  Lead.  Cas.  *222,  and  notes; 
De  Colyar  on  Guaranties  311. 

The  case  against  William  Wills  and  Moses  Wills  rests  upon 
the  following  statement  of  Shinn  :  "  The  defendants,  George 
Wills,  William  H.,  Moses  and  Mary  Wills,  promised  to  give 
me  their  joint  obligation  for  the  amount,  or  William  Wills 
l)romised  to  get  this  note  of  tiie  other  parties;  I  never  saw 
Moses  Wills  at  all  about  the  matter ;  I  drew  up  a  note,  which 
William  took  when  we  parted,  after  consulting  with  George 
and  his  wife ;  William  was  to  take  the  note  to  Moses,  and  I 
presnme  he  did  so,  for  he  brought  the  note  back  to  me  signed 
by  George  Wills  and  endorsed  by  William  H.  Wills  and 
Moses  Wills  ;  it  was  endorsed  by  myself  and  the  other  bonds- 
men; it  would  not  go  in  bank,  so  William  came  and  took  it, 
and  tore  it  up  in  my  presence ;  I  drew  another  note,  which 
George  signed,  and  William  was  to  take  it  and  get  Moses  to 
sisrn  it  with  him  ;  I  have  never  seen  that  note  since." 

It  is  apparent  that  no  action  can  be  maintained  against  the 
parties  to  the  destroyed  note.  It  never  was  delivered  or  had 
an  existence  as  a  contract.  If  it  had  been  used  as  it  was 
drawn  to  be  used,  namely,  to  be  discounted  in  bank  to  raise 
funds  to  repay  Shinn,  he,  as  a  co-endorser,  could  only  have 
sued,  upon  payment  of  the  money  due  upon  the  note,  for  con- 
tribution.    But  it  never  was  used. 

The  case,  then,  against  William  and  Moses  is,  that  they 
promised  to  go  on  a  note  to  help  refund  to  Shinn  the  amount 
he  had  paid  for  George  Wills.  Their  promise,  therefore, 
amounted  to  a  promise  to  assist  in  refunding  to  Shinn  a  por- 
tion of  the  debt  which  George  Wills  owed  Shinn  by  reason 
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of  his  payment  of  the  sum  already  mentioned,  with  no  bene- 
ficial consideration  moving  to  the  promisors.  The  promise 
was  within  the  terms  of  the  statute  of  frauds,  and  is,  there- 
fore, unenforceable.  Birhnyr  v.  Darnell,  1  Smith's  Lead. 
Cas.  *371  ;  Cowenhoven  v.  Howell,  7  Vroom  323.  And 
although  the  promise  was  in  the  shape  of  a  promise  to  en- 
dorse, it  was  equally  unenforceable.  Brown  on  Frauds,  §  174; 
Carville  v.  Crane,  5  Hill  483. 

As  to  the  defendant  William,  it  appears  that  he  was  also 
one  of  the  co-sureties  upon  the  original  appeal  bond  with  one 
Eli  Bowker  and  Joshua  Jones. 

Upon  the  payment  by  Shinn  of  the  entire  amount  due  upon 
the  bond,  an  action  against  each  of  these  parties  for  contri- 
bution accrued  to  him,  to  recover  an  aliquot  part  of  the 
money  so  paid.  Stothoff  v.  Dmiham,  4  Harr.  181;  De  Col- 
yar  on  Guaranties  349. 

Assuming  that  the  evidence  taken  at  the  trial  was  properly 
admissible  to  show  the  execution  of  the  appeal  bond  by  Shinn, 
William  Wills  and  others,  the  case  made  shows  this  state  of 
facts :  that  the  plaintiff  had  a  right  of  action  against  George 
for  the  full  amount,  against  William  for  an  aliquot  portion  of 
the  amount,  and  no  right  of  action  against  the  rest  of  the 
defendants. 

The  cause  of  action  against  the  two  against  whom  any 
liability  arises  is  several ;  and  the  rule  is  elementary  that 
several  distinct  claims  cannot  be  included  in  a  single  suit. 

Had  the  plaintiff,  at  the  trial,  applied  for  an  entry  of  a 
nolle  prosequi  in  regard  to  all  except  one  of  the  defendants,  it 
would  have  been  within  the  power  of  the  court  to  permit  it. 
Oraft  V.  Smith,  6  Vroom  302.  And  even  now,  under  the 
liberal  construction  given  to  the  statute  authorizing  amend- 
ments, it  would  be  within  the  power  of  this  court,  if  neces- 
sary to  advance  justice,  to  allow  that  to  be  done  which  should 
have  been  done  below.  P7'ice  v.  JSf.  J.  R.  R.  Co.,  2  Vroom 
229 ;  Day  v.  American  Popular  L.  I.  Co.,  10  Vroom  89. 

But  upon  an  inspection  of  the  state  of  demand,  it  ap- 
pears that  the  action  was  grounded  entirely  upon  the  verbal 
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promise  to  assist  George  Wills  to  pay  Shinn  the  money  ad- 
vanced. 

The  proof  at  tlie  trial  shows  that  tiie  ease  was  made  there 
upon  that  ground.  Upon  that  ground,  as  we  have  seen,  the 
plaintiff  cannot  hold  his  judgment.  To  shift  the  cause  now 
to  one  of  contribution  against  William,  or  for  money  paid  for 
the  principal,  George,  might  deprive  the  defendant  of  a  valid 
defence,  upon  some  ground  which  the  present  phase  of  the 
action  would  not  suggest. 

The  appeal  bond  upon  which  the  liabilities  of  these  parties 
would  arise  was  not  produced,  nor  its  execution  by  the  princi- 
pal or  sureties  proven.  The  liability  of  one  or  all  of  the 
parties  upon  that  bond  might  be  a  matter  of  contest  in  an 
action  brought  upon  the  implied  liability  arising  from  the  act 
of  the  plaintiff  herein  in  making  this  payment. 

I  think  the  judgment  should  be  reversed,  with  costs. 


STATE,  EX  EEL.  LEWIS  F.  MEINZER,  COLLECTOR  OF  THE 
TOWNSHIP  OF  SOUTH  AMBOY,  v.  JOHN  DISBROW,  LATE 
COLLECTOR  OF  SAID  TOWNSHIP. 

Under  Section  84  of  the  act  "  to  establish  a  system  of  public  instruc- 
tion," it  is  the  duty  of  the  township  collector  to  hold  in  trust  all  school 
moneys  belonging  to  the  township,  or  the  school  districts  therein, 
whether  received  from  the  state  appropriation,  from  township  or  dis- 
trict taxes,  or  from  other  sources,  and  to  pay  out  the  same  on  the  order 
of  the  district  clerk,  and  on  the  order  of  the  township  committee  to 
pay  over  the  balance  of  the  school  fund  remaining  in  his  hands,  to  his 
successor.  Held— That  a  mandamus  will  lie  to  compel  the  payment  of 
such  balance,  on  the  order  of  the  township  committee,  such  payment 
being  a  duty  thrown  upon  the  collector  by  the  statute,  as  an  incident 
to  his  office. 

On  return  to  a  rule  to  show  cause  why  a  Avrit  of  mandamus 
should  not  go  to  John  Disbrow,  late  collector  of  South  Amboy 
township,  commanding  him  to  pay  over  to  his  successor  in 
office,  the  relator,  the  sum  of  $2641.89,  the  alleged  balance 
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of  school  moneys  held  by  said  Disbrow  at  the  end  of  his 
term. 

Argued  at  November  Terra,  1879,  before  Justices  Wood- 
hull  and  Reed. 

For  the  relator,  W.  P.  Voorhees. 
For  the  defendant,  C.  T.  Cowenhoven. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  respondent  was  collector  of  the  township 
of  South  Amboy,  on  the  9th  of  March,  1874.  He  held  the 
office  till  March  12th,  1878,  when  the  relator  was  elected  to 
the  same  office.  By  force  of  Section  84  of  the  act  to  estab- 
lish a  system  of  public  instruction,  it  was  his  duty,  as  col- 
lector, to  hold  in  trust  all  school  moneys  belonging  to  the 
township,  or  the  school  districts  therein,  whether  received 
from  the  state  appropriation,  from  township  or  district  taxes, 
or  from  other  sources,  and  to  pay  out  the  same  on  the  order 
of  the  district  clerk,  *  *  *  and,  on  the  order  of  the  town- 
ship committee,  to  pay  over  the  balance  of  the  school  fund 
remaining  in  his  hands,  to  his  successor. 

It  is  his  duty  to  present  his  accounts  to  be  examined  and 
settled  at  the  close  of  the  year,  by  the  township  committee,  a 
copy  of  which  settlement,  certified  by  the  township  committee, 
he  is  to  send,  within  ten  days,  to  the  county  superintendent, 
and  another  copy  he  is  to  file  with  the  clerk  of  the  township. 

In  March,  1878,  after  the  close  of  his  terra,  he  met  with 
Rathbun  and  Howell,  two  of  the  committee,  and  Martin,  the 
township  clerk,  and  presented  his  book  of  school  accounts. 

The  township  committee  afterward  signed  a  statement  of 
his  accounts,  in  which  appeared  a  balance  due  from  Disbrow, 
of  §2641.89. 

They  charged  him,  in  said  account,  with  the  items  he  had 
charged  himself  in  the  book,  and  with  an  additional  sum  of 
$2916.95,  which  he  had  received  from  Hart  Moore,  in  1874, 
and  for  which  Moore,  as  county  collector,  hgld  his  receipt. 
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They  credited  him  with  such  orders  drawn  by  the  clerks  of 
the  school  districts,  as  for  the  payment  of  which  he  showed 
vouchers. 

An  order  was  drawn  upon  him  by  the  township  committee, 
dated  September  18th,  1878,  in  favor  of  the  relator,  for  the 
amount  of  the  said  balance,  $2641.89. 

This  order  was,  on  the  next  day,  presented  to  Disbrow  by 
the  relator,  and  payment  thereof  demanded.  He  replied  that 
he  had  no  funds  to  pay  it  with,  and  did  not  owe. 

One  of  his  answers  to  this  rule,  through  his  counsel,  is  that, 
while  he  admits  owing  some  money,  he  does  not  owe  this 
amount. 

If  there  was  a  fair  question  of  dispute  as  to  the  amount, 
we  would  not  undertake  to  settle  it  on  this  rule.  But  I  do 
not  think  there  is.  He  is  only  charged  with  what  appears 
from  his  own  book,  and  with  an  additional  item,  which  he 
received  beyond  the  possibility  of  a  doubt.  He  is  credited 
with  every  payment  which  he  brought  to  the  attention  of  the 
committee.  He  had  the  possession  of  the  vouchers  of  pay- 
ments. He  has  not  offered  himself  as  a  witness,  nor  does  any 
testimony  on  his  part  appear  among  that  taken  upon  this  rule. 
He  has  not  shown  or  attempted  to  show  wherein  the  account, 
as  settled  by  the  committee,  is  inaccurate.  Besides,  there  is 
in  evidence  an  acknowledgment  signed  by  him,  under  date  of 
December  2d,  1878,  that  he  was  then  indebted  to  the  town- 
ship of  South  Amboy,  on  account  of  school  funds,  the  sum 
of  $2718.03. 

He  does  not  occupy  a  position  here,  in  which  he  can  deny 
that  he  holds  the  less  sum  of  $2641.89,  which  he  should 
transfer  to  his  successor. 

I  think  the  relator  is  entitled  to  his  writ.  The  payment  of 
this  balance,  upon  the  order  of  the  township  committee,  to  the 
relator,  was  a  duty  thrown  upon  the  respondent  by  the  statute, 
as  incident  to  his  office,  and  it  comes  within  the  principle 
established  by  a  line  of  cases  that,  although  there  may  be  an 
action  at  law,  yet,  in  such  instances,  the  remedy  is  not  specific 
and  adequate  in  the  sense  which  precludes  the  use  of  this  writ. 
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Apgar  v.  School  Trustees  of  District  No.  4,  5  Vroom  308  ;  State, 
Herder,  pros.,  v.  Hunterdon,  7  Vroom  363 ;  State,  ex  rel.  Little, 
V.  Union  Township,  8  Vroom,  84 ;  Adriance  v.  Supervisors  of 
New  York,  12  How.  Pr.  R.  224  ;  Commonwealth  v.  Johnson,  2 
Binn.  275. 

The  relator  had  an  interest  in  the  sum,  which  entitles  him 
to  ask  for  this  writ.     Hi^h  on  Ex.  Leg.  Rem.,  §  434. 


CASES   AT   LAW 


DETERMINED   IN   THE 


COURT  OF  ERRORS  AND  APPEALS 


OF   THE 


STATE   OF   NEW  JERSEY. 

MAECH  TEEM,  1880. 


MAKCUS    MEYEE,    PLAINTIFF    IN    EEEOE,  v.  THE  STATE, 
DEFENDANT  IN   EEEOE. 

A  house  in  which  unlawful  sales  of  liquor  are  habitually  made,  is  an 
indictable  nuisance,  although  there  is  a  city  ordinance  prescribing 
penalties  for  such  sales,  as  such  traffic  is  not  only  a  breach  of  the  city 
law,  but  is  also  forbidden  by  the  state  law. 

The  plaintiff  in  error  was  convicted  in  the  Essex  County 
General  Quarter  Sessions  of  the  Peace,  of  keeping  a  disorderly 
house  in  the  city  of  Newark,  the  alleged  disorder  consisting 
in  the  habitual  selling  of  ale,  beer,  &c.,  on  Sundays.  Upon 
a  writ  of  error,  the  cause  was  brought  before  tlie  Supreme 
Court,  and  the  judgment  below  affirmed.  12  Vroom  6.  From 
this  judgment,  an  appeal  is  now  had  to  this  court. 

For  the  plaintiff  in  error,  S.  Kalisch  and  J.  D.  Bedle. 

Indictment  found  September  Term,  1878,  for  keeping  dis- 
orderly house  in  the  city  of  Newark. 
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The  time  alleged  is  May  12th,  1878,  and  between  that  day 
and  finding  indictment. 

The  offence  does  not  exceed  three  sales  on  a  certain  Sunday 
— May  12th,  1878;  that  is,  there  can  be  nothing  more 
claimed  from  the  proof  than  that. 

The  subsequent  'purchases  are  not  shown  to  have  been  within 
the  time  laid  in  the  indictment.  There  is  no  question  of  dis- 
order ;  in  fact,  it  is  a  question  of  simple  sale  only. 

The  indictment  is  general. 

There  is  an  ordinance  in  the  city  of  Newark,  page  8  of 
the  book,  against  sale  of  liquor  on  Sunday,  under  a  penalty 
of  $10 — or  be  imprisoned  four  days. 

The  Supreme  Court  holds,  in  substance,  that  these  acts  or 
oflPences  denounced  by  the  city  ordinance  are  in  violation  of 
the  statutory  policy  of  the  state,  and  hence  defendant  is  guilty. 

I.  The  ground  upon  which  the  court  below  places  the  case: 
The  opinion  does  not  proceed  on  the  ground  of  a  violation  of 
the  city  ordinance,  but  of  the  statutory  policy  of  the  state. 

The  act  immediately  in  question  is  in  Rev.,  p.  493,  approved 
March  26th,  1874:  That  none  of  the  provisions  of  Section 
37  of  the  act  of  1846,  (sale  without  license,)  or  of  the  act 
(supplement)  of  March  8th,  1848,  or  of  the  act  (supplement) 
of  February  20th,  1849,  ''shall  hereafter  apply  to  offences  com- 
mitted in  any  of  the  incorporated  cities  of  this  state,  the  07'di- 
nances  of  which  prcmde  for  the  punishment  of  the  unlicensed 
sale  of  spirituous  liquors,  and  for  the  punishment  of  the  sale 
of  spirituous,  malt,  vinous,  fermented  or  intoxicating  liquors  on 
Sunday." 

The  laws  referred  to  in  the  above  are  in  Nix.  Dig.,  p.  400, 
§  37 ;  against  unlicensed  sale,  also  Nix.  Dig.,  p.  402,  §§  51,  52. 
These  two  latter  are  involved  in  this  case. 

In  the  Revision  these  provisions  now  constitute  Sections 
60  and  61  of  the  crimes  act,  pages  237-8.  These  sections 
are  a  consolidation,  Section  61  being  a  consolidation  of  the 
two  supplements.  The  crimes  act  was  approved  March  27th, 
1874.  The  Revision  took  effect  January  1st,  1875.  The 
supplement  is  not  a  part  of  the  Revision  of  1874,  p.  93.     The 
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Revision  does  not  disturb  the  act  of  1874.  The  Revision 
repealed  Sections  37  and  40  of  the  inn  and  tavern  act,  and 
the  supplements  of  1848-9,  page  1399,  paragraphs  607,  608, 

609. 

The  effect  of  this  repealer  was  not  to  disturb  the  act  of 
1874.  See  opinion,  Beasley,  C.  J.,  State  v.  Anderson^  11 
Vroom  224. 

That  leaves  the  question  as  to  the  meaning  of  the  act  of 
March  26th,  1874. 

The  Chief  Justice  runs  a  distinction  between  its  general 
'prohibition  and  the  punishment.  This  seems  to  me  to  be 
anomalous  in  penal  construction. 

It  is  a  question  of  the  force  of  language.  It  is  true  that 
previous  to  1874  these  Sunday  acts  were  general;  but  at  that 
time  the  legislature  adopted  a  different  policy,  as  to  incor- 
porated cities,  and  abridged  the  acts  accordingly,  wherever 
cities  ciiose  to  control  the  question. 

It  is  not  unusual,  as  a  legislative  policy,  to  leave  offences  as 
to  sale  of  liquor  to  municipal  control.  2  Bish.  Crim.  L., 
§  991,  and  notes. 

It  used  to  be  so  before  our  statute  of  1848. 

The  legislature  might  well  think  it  wise  to  leave  such 
questions  as  these  to  the  judgment  of  cities,  according  to  the 
character  and  habits  of  the  population. 

There  is  no  state  law  in  force  in  Newark,  because  of  the 
ordinance,  and  the  policy  of  the  state  is  to  leave  the  question 
entirely  to  municipal  control. 

The  conclusion  of  the  court  below  is  without  precedent, 
and  artificial.  How  can  there  be  such  a  thing  as  an  indict- 
ment based  upon  the  statutory  policy  of  a  state?  A  con- 
tract may  not  be  enforced,  if  against  the  policy  of  a  statute ; 
but  to  indict  a  man  for  that  reason  is  novel. 

11.  Selling  liquor  on  Sunday  is  not,  in  itself,  a  common- 
law  offence. 

Selling  liquor  without  license  is  not  indictable  per  se,  and 
is  not  immoral.     State  v.  Anderson,  11  Vroom  228. 

A  tippling-house  is  not  indictable  at  common  law,  in  itself—; 
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there  must  be  disorder  to  make  it  indictable.  2  Bish.  Orim. 
L.,  §§  252,  996  ;  Rex  v.  Faulkner,  2  Keble  506  ;  S.  C,  1  Saund, 
248. 

Au  aZe-house,  at  common  law,  is  lawful,  if  not  disorderly. 
Rex  V. ,  2  Show.  488. 

The  selling  of  liquor,  without  disorder,  on  a  week  day,  is- 
no  more  indictable  at  common  law,  in  itself,  than  cigars, 
tobacco,  or  any  other  merchandise. 

There  is  no  distinction  in  the  common  law  in  respect  to  the 
validity  of  contracts  made  on  Sunday  or  a  week  day.  Drury 
V.  De  Fontaine,  1  Taunt.  131 ;  Adams  v.  Gi-ay,  19  Vt.  364, 
Redfield,  J.  There  is  nothing  in  the  day  apart  from  the 
prohibition  of  a  statute  which  makes  any  sale  or  compact  on 
Sunday  void. 

In  R^  V.  Brotherton,  Strange  702,  judgment  was  rendered 
for  defendant  on  demurrer  upon  an  indictment  for  exercising 
the  trade  of  a  butcher  on  a  Sunday,  because  the  charge  was 
not  laid  contra  formam  statuti. 

This  was  as  late  at  12  Geo.  I. 

See  same  case,  2  Sess.  Cas.  224. 

The  whole  range  of  English  statutes  as  to  Sunday,  or 
Lord's  day,  shows  that  work,  sports  and  pastimes  on  Sunday 
were  not  punishable  without  a  statute — were  not  punishable 
simply  because  on  a  Sunday.  Fairs  and  markets  were  for- 
merly held  on  Sunday.  See  argument  and  references,  Serg. 
Best,  1  Taunt.  132. 

See  the  various  acts  prohibiting  certain  things  on  Sunday. 
3  Burn's  Just.  132. 

Dancing,  archery,  and  sports,  allowed  until  prohibited  by 
statute.  Serving  process,  also.  See  also  statute  Hawk.  P.  C, 
ch.  VI.,  §§  1,  2,  3.  This  chapter  is  headed,  "  Of  offences  by 
statute  against  religion  in  general." 

In  Crepps  v.  Burden,  Cowp.  646,  Lord  Mansfield  says  there 
is  no  penalty  at  common  law  against  a  baker  exercising  his 
calling  on  Sunday.     There  was  a  statute. 

In  1  East  P.  C.  5,  it  says:  "The  profanation  of  Lord's  day, 
or  Sunday,  is,  by  a  variety  of  statutes,  punishable  in  particular 
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instances,  by  summary  process  before  magistrates,  but  it  is  also 
said  to  be  indictable  at  common  law,  and  there  is  a  precedent 
of  such  an  indictment  against  a  butcher,  in  which  he  is  charged 
to  be  a  common  Sabbath -breaker  and  profaner  of  the  Lord's 
day,  and  for  having,  within  certain  times  mentioned,  kept 
public  and  open  shop,  and  exposed  meat  to  sale  to  divers  per- 
sons unknown,"  and  referring  to  Oro.  C  C  155 ;  1  Hawk.,  ch. 

This  same  precedent  is  also  found  in  2  Chit.  Crim.  L.  See 
note  c,  in  which  it  is  stated  thai  the  precedent  is  omitted  in  Sth 
ed.  Oro.  C.  C.  There  is  a  note,  also,  in  m  ed.  Oro.  O.  O.  488, 
which  refers  to  Rex  v.  Brotherton  and  Crepps  v.  Durden,  and, 
as  stated  in  the  eighth  edition,  the  precedent  is  discarded.  It 
could  not  be  otherwise,  after  Rex  v.  Brotherton  decided.  The 
notion  of  such  an  indictment  was  exploded  by  Rex  v.  Broth- 
erton. 

At  the  common  law,  then,  I  think  it  may  be  safely  averred 
that  it  is  not  immoral  or  indictable  to  sell  liquor  or  any  mer- 
chandise on  Sunday.  Wherever  an  indictment  has  been  main- 
tained at  common  law  for  habitual  acts,  the  element  of  immor- 
ality or  disorder  has  been  essential,  as,  for  instance,  gaming 
or  bawdy-houses,  by  reason  of  their  pernicious  public  ten- 
dencies. 

There  are  English  acts  prohibiting  the  keeping  open  of 
public  houses,  victualing  and  ale-houses,  for  the  sale  of  liquor 
during  certain  hours  on  Sunday,  particularly  during  the  hours 
of  divine  service.  Reg.  v.  Knapp,  2  El.  &  Bl.  447  ;  Reg.  v. 
Whitdy,  3  H.  &  N.  143 ;  see  other  cases,  Fish.  Dig.  8266,  §  6. 
A  canal  company  could  not  make  a  by-law  to  close  the  canal 
on  Sunday.     0.  &  H.  Nav.  Oo.  v.  Pilling,  14  M.  &  W.  76. 

The  above-mentioned  acts  seem  to  be  based  upon  the  idea 
that,  without  a  prohibition  as  to  certain  hours,  the  law  would 
not  be  violated. 

III.  If  there  were  a  public  statute  applying  to  Newark,  then 
the  habitual  violation  of  it  would  not  constitute  a  nuisance, 
i.  e.,  a  disorderly  house.  The  case  of  Staie  v.  WiUiams,  1 
Vroom  103,  in  Supreme  Court,  is  an  invasion  of  the  common 
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law.  That  question  has  never  been  settled  in  this  court.  It 
must  be  remembered  that  we  are  dealing  with  the  mere  fact 
of  sale,  without  disorder.  The  doctrine,  to  that  extent,  is  not 
sustained  by  the  cases  6  B.  Mon.  21,  and  12  Id.  2,  cited  in  tlie 
leading  opinion  of  Judge  Elmer,  on  this  point.  These  cases 
grew  out  of  the  conditions  and  system  of  slavery,  and  were 
decided  upon  the  ground  that,  although  lawful  to  habitually 
sell  to  white  folks,  it  was  not  to  negroes,  except  by  permission 
of  the  masters.  It  would  be  no  nuisance  as  to  the  masters, 
but  it  was  as  to  slaves.  That  is  all  there  is  of  those  cases. 
Except  tliat  in  6  B.  Mon.,  it  was  held  that  the  conviction  was 
not  good,  because  the  indictment  was  in  the  common  form,  and 
did  not  specify  slaves. 

The  great  principle  of  the  common  law  is,  that  when  a  statute 
makes  unlawful  that  which  was  lawful  before,  and  prescribes 
the  punishment,  that  remedy  must  be  pursued.  Faulkner's 
case,  1  Saund.  249,  note  3,  and  cases ;  also,  Rex  v.  Dickenson^ 
Id.  135,  notes  3,  4,  and  cases.  If  no  punishment  is  prescribed,. 
I  admit  that  the  common  law  authorizes  an  indictment  upon  a 
plain  statutory  prohibition  ;  but  if  a  penalty  or  other  punish- 
ment is  provided,  the  remedy  must  be  confined  to  the  act. 
Castle's  case,  Cro.  Jac.  644 ;  Stephens  v.  Watson,  1  8alk.  45 ; 
Rex  V.  Wright,  1  Burr.  543 ;  Rex  v.  Robinson,  2  Burr.  803  * 
Rex  V.  Marriott,  1  Show.  400 ;  S.  C,  4  Mod.  144. 

On  this  principle  Rex  v.  Marriott  was  decided  in  King's 
Bench.  The  indictment  was  for  keeping  a  common  ale-house. 
By  5  and  6  Edw.,  no  person  could  keep  an  ale-house  without 
license,  under  imprisonment  three  days.  Judgment  arrested. 
See  also  Rex  v.  Buck,  1  Strange  Q11,  citing  "  Rex  v.  James, 
Trin.,  1  Geo.,  where  an  indictment  for  keeping  an  ale-iiouse 
was  quashed  because  the  statute  3  Car.  L,  c.  3,  had  directed  a 
particular  remedy."  See  King  v.  Joyce,  2  Show.  468,  for  the 
case. 

If  the  common  law  is  carefully  examined,  it  will  be  found 
that  there  is  no  precedent  or  authority  for  any  indictment 
based  upon  the  frequent  violation  of  a  statute  creating  a  new 
offence ;  also,  that  a  house  cannot  become  a  nuisance  without 
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the  commission  of  such  acts,  whether  indictable  or  not,  as 
have  an  evil  tendency  in  themselves  to  subvert  the  public 
morals  or  disturb  the  public  peace.  A  house  so  kept  may  be 
indictable,  whether  the  particular  acts  are  punishable  or  not. 
But  without  such  tendencies,  I  am  unable  to  find  any  author- 
ity to  indict  under  the  common  law.  See  Hall  v.  State,  4 
Harring.  132. 

Px'evious  to  the  case  of  State  v.  Williams  (1862),  the  prin- 
ciple was  unheard  of  in  New  Jersey.  Besides,  the  first  act 
was  in  1848,  against  the  sale  of  liquor  on  Sunday,  by  inn 
keepers,  and  the  act  of  1849  was  passed  because,  among  other 
things,  it  was  uncertain  whether  the  first  act  did  anything 
more  than  regulate  inn  keepers,  leaving  the  unlicensed  at  lib- 
erty to  sell  on  Sunday.     (See  the  two  original  acts.) 

IV.  But  if  this  court  shall  conclude  to  follow  the  case  of 
State  V.  Williams,  then  it  should  not  be  extended  to  the 
habitual  violation  of  a  city  ordinance,  or  of  the  vice  and 
immorality  act. 

(a)  The  city  ordinance.  It  is  a  mere  matter  of  local  police. 
The  Supreme  Court  were  evidently  unwilling  to  put  the  deci- 
sion upon  that  ground,  and  said  that  the  question  was  "unen- 
lightened by  precedents."  I  refer  to  Hale  v.  Slate,  4  Harring. 
145;  Commonwealth  v.  Naylor,  10  Casey  86,  to  show  that  a 
nuisance  does  not  arise  out  of  habitual  violation  of  the  vice 
and  immorality  acts.  The  mere  fact  that  such  a  thing  is 
unheard  of  in  the  common  law,  through  centuries,  is  sufficient 
to  induce  the  courts  to  leave  that  matter  for  legislative  action. 
The  principle  to  which  I  have  referred  in  Point  3,  ought  to 
protect  the  citizen  at  least  to  this  extent.  Prosecutions  on 
ordinances  are  not  criminal.  Violations  thereof  are  in  the 
nature  of  torts,  or,  at  most,  quasi  criminal,  and  proceedings 
to  enforce  these  ordinances  are,  by  suits  or  summary  proceed- 
ings before  local  magistrates,  mere  matters  of  small  police. 
Dillon  on  Mun.  Corp.,  §  344  and  note,  346-347  and  notes; 
Kip  V.  Patersoii,  2  Butcher  298 ;  Keeler  v.  MiUedge,  4  Zah.  142. 

To  take  offences  made  such  only  by  the  ordinances  and  by 
reason  of  their  aggregation,  to  constitute  a  nuisance,  requires 
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a  long  stretch  of  judicial  authority;  certainly  the  interdicted 
offences  should  be  at  least  contrary  to  a  general  public  law. 

(6)  The  vice  and  immorality  acts.  Much  already  said 
applies  to  them.  These  acts  create  offences  which  have  a 
distinguishing  character,  as  punishable  by  summary  proceed- 
ings, which  are  well  known  as  such  to  the  law,  {In  re  Kerri- 
gan 344,)  and  were  always  looked  upon  as  exclusive  in  their 
penalties  and  the  mode  of  enforcement. 

They  have  always  received  a  very  strict  construction,  and 
been  confined  to  the  letter  of  the  statute;  and  so  much  so 
that,  in  Crepps  v.  Burden,  it  was  not  permitted  to  convict  a 
baker  for  four  separate  offences  on  the  same  day,  (Sunday,) 
for  selling  bread,  under  the  vice  and  immorality  act,  p.  29,  c. 
2,  7.  Lord  Mansfield  said  the  act  was  not  intended  to 
include  repeated  offences  on  the  same  day,  and  states  that  the 
killing  of  ten  hares  would  not  multiply  the  offence  or  penalty 
of  killing  one.  Burn's  Just.  134-5.  He  says  :  "  There  can 
be  but  one  entire  offence  on  one  and  the  same  day." 

(c)  The  evidence  in  this  case  is  confined  to  Sunday,  May 
12th,  1878.  There  was  no  proof  of  any  offence  between  that 
day  and  the  finding  of  the  indictment.  Can  it  be  held,  under 
our  vice  and  immorality  act,  that  there  was  any  more  than 
one  violation  of  the  ordinance ;  or,  if  so,  would  proof  only  of 
sales  on  one  occasion  be  sufificieut  to  constitute  a  disorderly 
house,  by  reason  of  the  violation  of  that  act  ?  Nothing  more 
can  be  made  of  tlie  evidence  than  three  sales  on  one  occasion. 

V.  There  can  be  no  conviction  of  this  offence  on  this  in- 
dictment, for  it  should  show  on  its  face  the  habitual  violation 
of  ordinances.  No  other  rule  of  pleading  can  be  fair  to  de- 
fendants. The  only  precedent  for  Sabbath-breaking  referred 
to,  and  which  was  discarded,  sets  forth  that  the  defendant  was 
a  common  Sabbath -breaker;  that  he  kept  open  shop,  and  ex- 
posed meats  for  sale.  It  was  all  special.  The  ordinary  indict- 
ment fur  disorderly  house,  in  its  generalities,  ought  not  to  be 
extended  to  special  and  local  municipal  offences. 

When  an  indictment  before  a  county  tribunal  is  to  have 
special  application,  by  reason  of  the  local  ordinances  of  a  city, 
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which  are  confined  to  its  limits,  it  would  seem  just  that  the 
facts  should  appear  upon  the  face  of  the  indictment.  • 

Most  of  these  remarks  apj)ly  to  the  vice  and  immorality 
act,  and,  in  addition,  refer  to  6  B,  Mori.  23. 

These  questions  have  been  dealt  with  in  their  legal  aspect?, 
leaving  all  considerations  of  policy  to  the  legislature,  where 
they  rightfully  belong.  The  English  parliament  has,  by 
various  statutes,  founded  upon  a  liberal  policy,  regulated 
these  perplexing  questions  of  the  observance  of  the  Sabbath 
to  the  apparent  satisfaction  of  the  people,  and  in  such  a  way 
that  whatever  laws  exist  are  enforced.  There  is  yet  to  be 
discovered  in  our  own  state  wisdom  and  moral  courage  enough 
to  meet  the  difficulty  here.  It  can  only  be  done  by  legisla- 
tion, and  not  by  departures  in  the  courts  from  the  landmarks 
of  the  common  law. 

For  the  defendant  in  error,  John  P.  Stockton,  Attorney- 
General. 

I.  A  house  in  which  unlawful  sales  of  liquors  are  habitually 
made  is  an  indictable  nuisance,  although  there  is  a  city  ordi- 
nance prescribing  the  penalties  for  such  sales,  as  such  traffic  is 
not  only  a  breach  of  the  city  law,  but  also  of  the  statutory 
policy  of  the  state. 

The  sale  of  liquor  on  the  Sabbath  day  is  unlawful,  and  a 
practice  of  so  keeping  a  house  to  violate  the  law  is  to  make  it 
disorderly.     State  v.  Williams,  1  Vroom  103. 

The  habitual  practice  of  a  punishable  offence,  though  pun- 
ishable by  pecuniary  penalty,  may  nevertheless  constitute  a 
house  in  which  they  are  practiced  a  public  nuisance,  for  which 
an  indictment  will  lie.  Smith  v.  Com.,  6  B.  Mon,  23;  Wilson 
V.  Com.,  12  B.  Mon.  4. 

A  statute  authorizing  the  prosecution  of  the  offence  of 
keeping  a  disorderly  house  by  a  city  court,  without  an  indict- 
ment found  by  a  grand  jury,  is  illegal  on  constitutional 
grounds.     State  v.  Anderson,  1 1  Vroom  224. 

Whatever  act  openly  outrages  decency  and  is  injurious  to 
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public  morals,  is  also  a  misdemeanor  at  common  law,  and  is 
indictable  as  such.     State  v.  Rose,  32  Mo.  560. 

Every  one, at  commcm  law,  is  entitled  to  keep  a  public  inn; 
but  if  he  sells  ale,  wine  or  spirits,  he  comes  within  the  licensing 
statutes,  and  may  be  indicted  and  fined  as  guilty  of  a  public 
nuisance,  &c.     Roscoe^s  Crim.  Ev.  {7ih  ed.)  799. 

Under  the  statute  {Rev.  1866,  tit.  12,  §  137,)  which  pro- 
vides for  the  punishment  of  any  person  who  shall  keep  a 
"disorderly  house,"  it  is  not  necessary  to  show  that  the  house 
had  acquired  the  reputation  of  being  a  disorderly  house.  State 
V.  Maxwell,  33  Conn.  259. 

A  room  within  twenty  miles  of  the  cities  of  London  and 
Westminster,  used  for  the  purpose  of  music  and  dancing,  and 
to  which  the  public  are  admitted  on  the  payment  of  money, 
is  a  disorderly  house  within  25  Geo.  II.,  ch.  36,  §  2,  unless  it 
has  been  duly  licensed,  although  no  improper  or  disorderly 
conduct  is  allowed  in  the  said  room.  Reg.  v.  Wolf  &  Ohlier, 
3  Cox's  Crim.  Cas.  578. 

To  render  persons  indictal)le  for  keeping  a  common  and 
disorderly  house,  <fec.,  it  is  not  necessary  that  the  disorderly 
conduct  should  be  seen  from  the  exterior  of  the  house.  Reg. 
V.  Rice  &  Wilson,  10  Cox's  Crim.  Cas.  155. 

The  same  act  may  constitute  an  offence  both  against  the 
state  and  municipal  corporation,  and  both  may  punish  without 
violation  of  any  constitutional  principle.  Howe  v.  Treasurer 
of  Plainjield,  8  Vroom  146  ;  State  v.  Anderson,  11  Vrooni  224. 
Chief  Justice  Beasley,  in  delivering  the  opinion  of  the  Supreme 
Court  in  this  case  (12  Vr.  6),  says:  "It  is  certainly  indisputa- 
ble that,  by  force  of  law,  wherever  the  municipal  ordinance 
provides  a  punishment  for  the  sale,  on  Sunday,  of  liquors  of 
the  kind  specified,  the  punishment  denounced  against  such  act 
by  the  general  law  is  not  applicable.  For  the  act  of  making 
a  single  forbidden  sale  on  Sunday,  the  seller  is  amenable  only 
under  the  law  of  the  city  ;  lie  is  for  such  an  offence  dispunish- 
able under  the  law  of  the  state,  and  it  is  upon  these  premises 
that  the  argument  of  the  counsel  of  the  plaintiff"  in  error  is 
construed,  his  contention  being  that  inasmuch  as  a  single  sale 


MARCH   TERM,  1880.  155 

Meyer  v.  State. 

of  this  kind  on  a  Sunday  is  but  a  breach  of  the  city  ordi- 
nance, repetitions  of  such  selling,  «o  matter  how  frequent ^  can- 
not constitute  an  offence  of  a  higher  grade.  The  contention 
is,  tiiat  a  series  of  such  prohibited  acts  is  nothing  more,  nor 
worse,  than  multiplied  violations  of  a  municipal  ordinance, 
and  that  such  violations,  however  numerous  or  continued, 
cannot  become  an  indictable  offence  at  common  law." 

"  But  this  argument  is  founded  on  an  assumption  the  truth 
of  which  cannot  be  conceded.  This  traffic  in  or  sales  of  spirit- 
uous liquors  on  Sunday  is  obviously  something  more  than  the 
disregard  of  a  local  ordinance.  It  is  the  general  statutory 
law  of  the  state  that  prohibits  it  everywhere,  and  it  is  this 
law  that  everywhere  provides  for  its  punishment." 

II.  Repeated  violations  of  a  municipal  ordinance  relating 
to  a  subject  closely  connected  with  the  peace  and  good  order  of 
the  city  may  become  so  aggravated  as  to  be  a  nuisance,  and  as 
such  be  indictable  at  common  laio. 

The  unlawful  retailing  of  intoxicating  drinks,  or  the  keep- 
ing of  tippling-houses,  are  not  included  in  the  category  of 
criminal  offences,  the  punishment  of  which  cannot  constitu- 
tionally be  delegated  by  the  legislature  to  a  municipality  as 
offences  cognizable  by  it  under  the  powers  of  police.  Howe 
v,  Plainfield,  8  Vroom  146. 

The  habitual  sale  of  liquor  on  Sunday,  in  violation  of  an 
ordinance,  is  as  much  a  violation  of  the  law  of  the  land  as  an 
habitual  violation  of  a  statutory  law  of  similar  import. 

The  violation  of  the  statute  is  a  violation  of  the  law  of  the 
state;  the  violation  of  an  ordinance  is  the  violation  of  the 
law  of  a  particular  locality.  The  crime  charged  is  the  habit- 
ual sale  of  liquor  on  Sunday,  contrary  to  law;  and  the  practice 
of  so  keeping  a  house  to  violate  the  law  is  to  make  it  disor- 
derly. 

Therefore  the  habitual  selling  of  liquor  on  Sunday  con- 
trary to  law  may  become  so  aggravated  as  to  be  a  nuisance, 
and,  as  such,  indictable  at  common  law;  whether  it  be  sold 
in  violation  of  the  statute,  common  or  municipal  law,  matters 
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not,  because  it  is  an  habitual  violation  of  law,  which  renders 
it  criminal. 

The  nature  of  the  crime  charged,  the  act  done  and  the  evil 
intended  to  be  prohibited  are  substantially  and  essentially  the 
same  in  either  case,  viz.,  the  habitual  sale  of  liquor  on  Sunday, 
in  violation  of  law. 

The  reason  that  governs  the  one  case  necessarily  controls 
the  other.     Kuckle  v.  Com.,  1  B.  Mon.  361. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  defendant  was  convicted  in  the 
Essex  County  Quarter  Sessions,  on  an  indictment  charging 
him  with  keeping  a  disorderly  house  in  the  city  of  Newark. 
The  habitual  sale  of  liquor  on  Sunday,  was  the  only  disoi-der 
proven  on  the  trial. 

The  court  charged  the  jury  that  if  the  defendant  made  it  a 
practice  to  keep  his  house  open  on  Sunday,  for  the  sale  of 
liquor,  it  was  their  duty  to  convict  him.  It  must  therefore 
be  assumed,  in  this  case,  that  the  jury  found  that  the  defend- 
ant was  guilty  of  habitually  selling  liquor  on  Sunday.  The 
judgment  of  the  Supreme  Court,  sustaining  the  conviction, 
has  been  brought  here  for  review.  The  case  involves  the 
construction  of  the  fiftieth  placitura  of  the  act  concerning  inns 
and  taverns,  which  provides  that  certain  sections  of  that  act 
(now  incorporated  in  the  crimes  act  as  Sections  60  and  61), 
making  it  a  penal  offence  to  sell  liquor  on  Sunday,  shall  not 
"  apply  to  offences  committed  in  any  of  the  incorporated  cities 
of  this  state,  the  ordinances  of  which  provide  for  the  punish- 
ment of  the  unlicensed  sale  of  spirituous  liquors,  and  for  the 
punishment  of  the  sale  of  spirituous,  malt,  vinous,  fermented, 
or  intoxicating  liquors,  on  Sunday."  In  the  city  of  Newark, 
an  ordinance  is  in  force  forbidding  the  sale  of  intoxicatin^g 
liquors  on  Sunday,  and  the  insistment  is  that  this  superseded 
the  provisions  of  the  state  law  above  referred  to.  Reo.j  p. 
493,  pL  50;  Rev.,  p.  237,  §§  60,  61. 

It  is  admitted  that  where  the  municipal  ordinance  provides 
a  punisment  for  selling  liquor  on  Sunday,  the  seller  is  punish- 
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able  only  under  the  city  law  for  making  a  single  unlawful 
sale.  But  it  is  contended  that  repeated  sales  are  a  mere  vio- 
lation of  the  local  ordinance,  that  they  are  not  prohibited  by 
the  state  law,  and  that,  therefore,  however  habitual  or  con- 
tinued such  sales  may  be,  they  can  be  repressed  only  by  the 
local  authorities,  and  do  not  constitute  a  disorderly  house, 
punishable  by  indictment  at  common  law.  This  defence 
assumes  that,  in  those  cities  wliere  prohibitive  ordinances  exist, 
the  sale  of  intoxicating  liquors  does  not  contravene  the  state 
law.  Such  a  construction  is  plainly  in  conflict  both  with  the 
letter  and  spirit  of  the  general  law. 

It  forbids  the  unlicensed  sale  everywhere;  it  denounces  the 
l)enalty  which  shall  fall  upon  the  offender,  except  in  those 
localities  where  a  substituted  punishment  shall  be  provided. 
It  is  not  left  to  the  municipality  to  determine  whether  such 
selling  is  to  be  a  punishable  offence;  the  legislature  has 
declared  that  it  should  be,  the  quantum  of  punishment  only 
being  left  to  the  city  ordinance. 

The  city  of  Newark  could  not  make  the  unlicensed  sale 
lawful,  so  as  to  dispense  with  penal  consequences,  because 
there  is  the  state  law  reaching  out  its  arm  to  strike  every 
offender,  unless  the  city  shall  otherwise  punish  him.  Upon 
the  repeal  of  such  ordinance,  the  penalty  of  the  state  law 
would  at  once  operate  in  the  city ;  no  legislation  would  be 
needed  to  revive  it.  The  state  law  is  mandatory,  and,  before 
any  locality  can  escape  its  sanctions,  it  makes  it  a  necessity 
that  some  other  form  of  punishment  shall  be  provided. 

The  Sunday  traffic  is  therefore  not  merely  an  infringement 
of  the  statutory  policy  of  the  state,  but  it  is  the  doing  of  an 
act  which  the  state  law  says  shall  not  be  done  without  being 
punished.  This  interpretation  of  the  law  leads  to  the  conclu- 
sion that  the  defendant  has  been  found  guilty  of  habitually 
keeping  his  house  open  on  the  Sabbath,  for  a  purpose  whicii 
the  statute  interdicts  as  unlawful.  That  this  subjected  the 
house  to  an  indictment  as  a  public  nuisance,  has  been  the 
unchallenged  law  of  this  state  since  the  decision  of  State 
V.  Williams,  1  Vroom  102.      The  doctrine  of  this  case  was 
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reaffirmed  in  State  v.  Hall,  3  Vrooyn  158,  where  the  Chief 
Justice  observes  that  those  decisions  are  clearly  referable  to 
admitted  princi()Ies,  which  hold  that  houses  are  indictable  as 
nuisances  where  practices  resting  under  a  statutory  interdict 
are  permitted. 

It  would  require  a  strong  array  of  authorities  to  overturn 
a  rule  which  has  become  so  firmly  rooted  in  the  administra- 
tion of  the  criminal  law  of  the  state.  The  only  cases  cited 
by  the  defence  are  the  Engh'sh  decisions,  which  hold  that 
where  an  act  of  parliament  makes  unlawful  that  which  was 
lawful  before,  and  prescribes  a  penalty  for  the  prohibited  act, 
that  remedy  must  be  pursued.  These  cases  are  decided  upon 
correct  principles,  but  no  adjudged  case  has  been  produced 
which  holds  that  a  house  may  not  be  abated  as  a  nuisance, 
where  practices  forbidden  by  positive  law  are  persistently  car- 
ried on.  Judgment  was  arrested  in  Rex  v.  Marriott,  1  Show. 
400,  where  the  inictment  was  for  keeping  an  ale-house,  because, 
by  5  and  6  Edvj.  VI.,  a  certain  penalty  was  {)rovided  for  keep- 
ing an  ale-house.  The  indictment  charged  the  precise  act 
forbidden,  not  an  habitual  violation  of  the  statute.  It  is  con- 
tended that,  to  make  the  offence  indictable,  the  acts  complained 
of  must  have  a  tendency  to  subvert  public  morals.  Acts 
which  the  experience  of  mankind  has  proved  to  be  so  inimical 
to  the  public  welfare,  that  it  becomes  necessary  to  prohibit 
them  by  positive  law,  may  not  inaptly  be  classified  with  things 
which  have  an  immoral  tendency.  The  popular  voice,  as 
expressed  in  legislative  enactments  in  many  of  the  states,  has 
pronounced  the  sale  of  intoxicating  liquors  on  Sunday  to  be 
vicious  in  its  effect.  That  the  open,  habitual,  and  persistent 
disregard  of  such  laws,  will  encourage  vice  and  immorality,  is 
too  plainly  proven,  by  observation  and  experience,  to  be  suc- 
cessfully controverted.  Whether  any  given  act  will  tend  to 
demoralize  the  public,  must  be  judged  by  the  standard  of 
morals  which  prevails  to-day,  not  by  that  which  measured  the 
conduct  of  men  two  centuries  ago.  Therefore,  the  argument 
will  be  far  from  conclusive,  that  an  act  is  not  to  be  punished 
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as  immoral  in  its  tendency,  because  it  was  not  proscribed 
during  the  reign  of  the  second  Charles. 

The  rule  that  a  house  is  indictable  where  immoral  practices 
are  allowed,  remains  unchanged,  but  the  sense  of  mankind,  at 
the  time  when  the  legal  principle  is  to  be  applied,  must  deter- 
mine what  state  of  facts  shall  make  the  citizen  amenable  to  it. 
As  to  the  form  of  the  indictment,  it  need  only  be  said  that  it 
was  held  to  be  sufficient  in  State  v.  Williams. 

The  judgment  of  the  Supreme  Com't  should,  in  my  opinion, 
be  affirmed. 

For  affirmance — The  Chancellor,  Dixon,  Knapp,  Scud- 
DER,  Van  Syckel,  Clement,  Dodd,  Green — 8. 

For  reversal — None. 


EDWIN  JIMESON,  PLAINTIFF  IN  EEROR,  v.  STATE,  EX  REL. 
COWPERTHWAITE,  DEFENDANT  IN  ERROR. 

The  act  of  March  25th,  1873,  provided  for  tlie  election  of  a  county  col- 
lector in  the  county  of  Ocean.  Section  1  provided  that,  at  the  first 
election  for  members  of  the  general  assembly  after  the  passage  of  the 
act,  and  at  such  election  every  third  year  thereafter,  there  should  be 
chosen  a  county  collector,  who  should  hold  his  oflSce  for  the  term  of 
three  years.  The  second  section  provided  that,  in  case  of  a  vacancy 
in  the  office,  the  vacancy  should  be  supplied  by  the  board  of  chosen 
freeholders  until  tlie  general  election  next  succeeding  the  happening 
of  the  vacancy,  and  that  the  person  elected  or  appointed  to  the 
vacancy  might,  on  giving  bond,  enter  upon  the  said  office,  and  con- 
tinue to  hold  the  same  until  his  successor  had  been  elected  at  the  next 
general  election,  and  given  bond.  R.  was  elected  to  the  said  office  in 
1873,  and  held  until  after  the  general  election  in  1874,  when  he 
resigned.  S.  was  elected  to  the  vacancy,  by  the  board  of  freeholders, 
in  1874,  and  at  the  next  general  election,  held  in  1875,  J.  was  elected. 
Held — That  the  election  of  J.,  in  1875,  was  for  three  years  from  the 
time  of  his  election,  and  not  until  the  expiration  of  the  term  for 
which  R.,  whose  place  was  supplied,  was  elected. . 

In  error  to  the  Supreme  Court.     This  case  was  argued  at 
June  Term,  1879,  before  the  Supreme  Court,  on  demurrer  to 
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the  information  filed  by  Elmer  Cowpertliwaite,  and  judgment 
was  rendered  for  the  relator. 

For  the   plaintiff  in  error,   G.  D.  W.  Vroom  and  /.  P. 
Stockton,  Attorney  General. 

For  the  defendant  in  error,  Cortlandt  Parker. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  On  the  25th  of  March,  1873,  an  act 
"  to  provide  for  the  election  of  a  county  collector  in  the  county 
of  Ocean  "  was  approved.  Famph.  L.  1873,  p.  420.  By  its 
first  section  it  provided  that,  at  the  first  annual  election  for 
members  of  the  general  assembly  after  the  passage  of  the  act, 
and  at  such  election  every  third  year  thereafter,  there  should 
be  chosen  a  county  collector  of  the  county,  who  should  hold 
his  office  for  the  term  of  three  years.  By  the  second  section 
it  was  provided  that,  in  case  of  a  vacancy  in  the  office,  the 
vacancy  should  be  supplied  by  the  board  of  chosen  free- 
holders, at  a  sj)ecial  meeting  to  be  held  within  fifteen  days 
thereafter,  until  the  general  election  next  succeeding  the  hap- 
pening of  the  vacancy,  and  that  the  person  elected  or  ap- 
pointed to  fill  the  vacancy  might,  on  giving  bonds,  at  that 
meeting  enter  on  the  duties  of  his  office,  and  should  continue 
to  hold  the  office  until  his  successor  should  have  been  elected 
at  the  next  general  election,  and  have  given  bond.  The  third 
section  provided  that  the  collector  should  have  been  a  resident 
of  the  county  for  five  years  at  least,  and  provided  that  it 
should  not  be  necessary  for  him  to  be  a  freeholder.  By  the 
fourth  section  it  was  provided  that,  on  the  Tuesday  next  after 
the  general  election,  there  should  be  a  meeting  of  the  board 
of  chosen  freeholders,  and  that  the  person  elected  collector 
should  at  that  meeting  give  bond,  according  to  the  directions 
of  the  section,  and  that  the  bond  should  be  approved  and 
filed,  and  that  the  clerk  of  the  county  should  issue  a  certifi- 
cate to  the  person  elected  collector,  that,  at  tlie  annual  election 
then  lately  held,  he  was  duly  elected  county  collector  of  the 
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county  of  Ocean  for  the  ensuing  term,  which  should  be  for 
three  years  from  that  time,  which  certificate  should  be  deemed 
legal  evidence  of  his  election. 

At  the  first  general  election  (November,  1873,)  after  the 
passage  of  the  act,  Clayton  Robbins  was  elected  county  col- 
lector. In  November,  1874,  he  was  elected  sheriff  of  the 
county,  and  in  that  month  resigned  his  office  of  collector. 
During  that  month  the  board  of  chosen  freeholders  appointed 
Benjamin  Snyder  to  fill  the  vacancy.  In  November,  1875,  at 
the  general  election  next  after  that  appointment,  Edwin 
Jimeson  was  elected  county  collector,  and  gave  bond  as 
required  by  the  act ;  and  the  clerk,  according  to  the  informa- 
tion, issued  to  him  a  certificate  that  he  was  elected  collector 
for  the  then  ensuing  term,  which  was  for  three  years  from 
that  time.  In  1878,  at  the  general  election,  Cowperthwaite, 
the  relator,  was  elected  county  collector,  and  tendered  a  bond 
and  offered  to  perform  the  duties  of  the  office.  Jimeson  was 
voted  for  for  county  collector  at  the  general  election  in  1876, 
and  claims  to  have  been  elected.  He  insists  that  the  election 
of  1875  was  not  for  the  term  of  three  years,  but  only  for  the 
unexpired  term  of  Robbins — that  is,  until  November,  1876 ; 
and  he  therefore  insists  that  he  was  elected  in  1876,  to  hold 
until  November,  1879.  The  information  was  filed  in  Decem- 
ber, 1878.  There  was  a  demurrer  to  it,  and  the  Supreme 
Court  decided  that  the  relator,  Cowjierthwaite,  was  entitled  to 
the  office—  that  is,  that  Jimeson,  in  1875,  was  elected  for  three 
years,  and  not  merely  for  the  unexpired  term. 

The  question  is,  does  the  person  elected  at  the  general  elec- 
tion after  the  filling  of  a  vacancy,  under  the  act,  hold  for 
three  years  from  the  time  of  his  election,  or  only  until  the 
expiration  of  the  terra  for  which  the  person  whose  place  was 
supplied  was  elected  ? 

It  appears  to  me  that  the  intention  of  the  legislature,  in  the 
provision  under  consideration,  is  clear.  By  the  terras  of  the 
act,  the  person  appointed  to  fill  the  vacancy  is  to  hold  until 
the  general  election  next  succeeding  the  happening  of  the 
occurrence  which  creates  the  vacancy,  and  at  that  election  his 
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successor  is  to  be  chosen.  That  is  tlie  Iano;uao;e  of  the  act.  It 
is  not  provided  that  he  shall  held  until  the  end  of  the  term 
for  which  his  predecessor  was  elected,  nur  that  he  shall  liold 
until  the  general  election  occurring  three  years  after  that  at 
M'hich  his  predecessor  was  elected  ;  but  it  simply  provided 
that  he  shall  hold  until  his  successor  shall  have  been  elected 
at  the  general  election  next  succeeding  the  happening  of  the 
vacancy.  The  act  provides  that  the  person  elected  shall  have 
a  certificate  for  a  term  of  three  years.  It  does  not  provide 
that  a  person  appointed  to  fill  a  vacancy  shall  have  any  cer- 
tificate. The  election  at  which  Jimeson  was  elected,  in  1875, 
was  that  at  which,  by  the  act,  the  successor  of  Snyder  was  to 
be  elected ;  and  Jimeson,  on  complying  with  the  provisions 
of  the  act  as  to  giving  a  bond,  and  on  the  approval  and  filing 
of  the  bond,  was,  under  it,  entitled  to  a  certificate  for  a  term 
of  three  years.  There  is  no  provision  for  a  certificate  for 
any  shorter  or  other  term.  The  intention  of  the  legislature 
was  to  fill  the  ofiice  as  soon  as  practicable  by  the  popular  vote, 
without  a  special  election — that  is,  at  the  general  election  next 
succeeding  the  happening  of  the  vacancy — and  to  provide  for 
the  discharge  of  the  duties  of  the  office  in  tlie  meantime  by 
an  appointment. 

The  judgment  of  the  Supreme  Court  should  be  affirmed, 

jPor  affi^rmance  —  The    Chancellor,    Depue,    Dixon, 
Knapp,  Magie,  Reed,  Dodd,  Green,  Lathrop.     9. 

For  reversal — None. 
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■STATE,  CHARLES  A.  FORBES  ET  AL.,  PROSECUTORS,  v.  JOHN 
MANNING,  COLLECTOR,  &c. 

STATE,  ISAAC  S.  HARNED  ET  AL.,  PROSECUTORS,  v.  JOHN 
MANNING,  COLLECTOR,  &c. 

STATE,  LOUISA  M.  AUSTIN  ET  AL.,  PROSECUTORS,  Y.  JOHN 
MANNING,  COLLECTOR,  &c. 

STATE,    JACOB    ECKERT    ET    AL.,   PROSECUTORS,   v.   JOHN 
MANNING,  COLLECTOR,  &c. 

STATE,    JAMES    WAITE    ET    AL.,    PROSECUTORS,    v.    JOHN 
MANNING,   COLLECTOR,  &c. 

The  act  of  March  26th,  1852,  entitled  "An  act  regulating  the  proceedings 
of  coarts  in  cases  of  erroneous  taxation,"  (Bev.,  p.  1172,)  is  not  repealed 
by  the  thirty-second  section  of  the  general  tax  law  approved  April 
11th,  1866.  'Bcv.,  p.  1160,  ?^  90. 


In  error  to  the  Supreme  Court.     For  opinion  of  the  Su- 
preme Court,  see  12  Vi^ooni  275. 

For  the  plaintiffs  in  error,  William  C.  Spencer. 

For  the  defendant  in  error,  John  W.  Beekman. 

The  opinion  of  the  court  was  delivered  by 

The  Chancellor.  The  only  question  presented  on  the 
argument  of  tiiese  cases  was  whether  the  act  of  1852,  "regu- 
lating the  proceedings  of  courts  in  cases  of  erroneous  taxa- 
tion," is  repealed  by  the  thirty-second  section  of  the  tax  law 
of  1866.  Rev.,  p.  1160.  By  the  first  section  of  the  former 
act,  it  is  provided  that  no  assessment  of  taxes  shall  be  set 
aside  on  certiorari  because  the  various  taxes,  or  any  of  them, 
dre  blended  together,  or  because  the  aggregate  of  the  assess- 
ments exceeds  the  amount  called  for  by  the  law  or  resolution 
authorizing  the  tax,  or  because  the  rate  is  higher  than  is 
authorized  by  the  law,  ordinance  or  resolution  under  which 
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the  tax  is  laid.    By  the  second  section  it  is  provided  that  if  it. 
slmll  appear  to  the  satisfaction  of  the  court,  on  certiorari,  that 
the  assessment  is  too  high  or  on  too  much  property,  the  court 
shall   make  the  necessary  reduction.     The  tax  law  of  1866 
provides  that   the  assessor  shall,  in  his  duplicate,  state  dis- 
tinctly the  names  of  the  persons  assessed,  the  number  of  acres 
and  lots  of  land  and  appurtenances  assessed  to  each,  the  value 
of  the  land,  the  value  of  tiie  personal  estate  assessed,  the  net 
value  assessed,  the  rate,  and  the  several  sums  assessed  on  each 
person  for  the  vai'ious  taxes.     The  thirty-second  section  of 
that  act  is  a  repealer.     It  does  not  repeal  the  act  of  1852  in 
terms,  but  it  repeals  certain  other  acts  S23eci  fically ,  and  repeals, 
with  certain  exceptions,  all  other  acts  or  parts  of  acts,  whether 
special,  local  or  otherwise,  inconsistent  with   its  provisions. 
The  plaintiff  in  error  insists  that  the  act  of  1852  is  repealed' 
by  this  general  repealer,  because,  as  he  claims,  it  is  inconsistent 
with  the  provisiou  of  tiie  act  of  1866  directing  that  the  as- 
sessment shall   be  made  with   the  particularity  before  men- 
tioned.    But  there  is  no  inconsistency  between  the  acts.     The 
provision  of  the  act  of  1866  under  consideration  is  directory 
merely.     The  assessor  is  bound  by  his  official  oath  to  observe, 
to  the  best  of  his  knowledge  and  judgment,  the  directions  of 
the  law  in   making  his  valuations  and  assessmente,  and   to 
make  a  true  return  of  tlie  assessments  when  made.     The  law 
imposes  on  him  the  obligation  of  making  his  duplicate  accord- 
ing to  the  statute.     The  act  of  1852  provides,  substantially, 
that  if  he  shall  fail  to  discharge  his  duty  in  that  respect,  that 
fact  shall  not  relieve  the  person  assessed  from  the  payment  of 
the  tax,  but  the  court  before  which  the  latter  brings  the  as- 
sessment for  review  shall  accord  to  him  such  relief  as  he  shall 
show  himself  entitled  to,  either  as  to  the  amount  of  taxable 
property  or  rate  of  taxation.     A  congruous  and  effective  sys- 
tem is  thus  created  by  the  two  acts  togetlier.     The  assessing 
officer  is,  under  the  obligations  imposed  on  him  by  law,  to  be 
specific  in  the  details  of  the  assessment ;  and  if  he  fails  to  do 
so,  the  taxpayer  shall  not  be  prejudiced  thereby,  but  may  ob- 
tain adequate  relief  on  certiorari.     The  Supreme  Court,  in 
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State,  Vermule,  pros.,  v.  Saalman,  Col,  8  Vroom  156,  and  in 
State,  Trumbull,  jyros.,  v.  City  of  Elizabeth,  10  Vroovi  249, 
recognized  the  act  of  1852  as  in  force  and  applicable  to 
-assessments  made  under  the  law  of  1866. 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

For  affirmance  —  The  Chancellor,  Chief  Justice, 
Dixon,  Knapp,  Magie,  Parker,  Clement,  Dodd, 
Green,  Lathrop,  Wales.     11. 

For  reversal — None. 


<3TY  OF  BURLINGTON,  PLAINTIFF  IN  ERROE,  v.  JOHN  N. 
DENNISON,  DEFENDANT  IN  ERROR. 

1.  Where  the  charter  of  a  municipal  corporation  commits  the  decision 
of  a  matter  to  the  common  council,  and  is  silent  as  to  the  mode,  such 
decision  may  be  made  by  resolution,  and  need  not  be  b}'  ordinance. 

2.  The  appointment  of  a  committee  to  make  the  purchase  of  a  fire- 
engine,  is  plenary  evidence  of  the  determination  of  the  council  to 
make  the  purchase ;  the  passage  of  an  ordinance  or  resolutioa  is  not 
required. 

3.  A  common  council  may  delegate  power  to  a  committee  to  act  for  it, 
and  a  contract  made  by  such  committee  will  bind  the  corporation. 

•4.  Approval  of  the  mayor  of  the  proceedings  of  a  city  council,  is  essen- 
tial to  their  validity  only  by  special  requirement  of  the  charter. 
Under  the  charter  of  the  city  of  Burlington,  the  requiring  such 
approval  is  restricted  to  ordinances,  and  does  not  include  resolutions 
of  the  council.  

On  error  to  the  Supreme  Court.  This  case  was  tried  at  the 
Essex  Circuit,  before  Mr.  Justice  Depue  and  a  jury,  and  a 
•verdict  rendered  for  the  plaintiff,  Dennison,  for  $4086.96. 

For  the  plaintiff  in  error,  F.  Voorhees  and  J.  W.  Taylor. 

For  the  defendant  in  error,  A.  Flanders. 

The  opinion  of  the  court  was  delivered  by 
Green,  J.     This  was  an  action  brought  to  recover  the 
price  of  a  steam  fire-engine,  alleged  to  have  been  built  by 
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Dennison  for  the  city  of  Burlington,  pursuant  to  a  wrltteii 
contract  between  them.  A  verdict  was  found,  and  judgment 
rendered  in  favor  of  the  plaintiff,  and  the  cause  comes  before 
us  u[)Ou  exceptions  taken  to  the  charge  of  the  justice  who 
tried  the  cause.  After  a  careful  examination,  I  have  been 
unable  to  find  any  error  either  in  the  charge  itself  or  in  the 
refusals  to  charge  as  requested  by  the  counsel  of  the  city. 

The  main  question  is  whether  the  plaintiff  has  a  valid  con- 
tract binding  on  the  corporation.  The  first  objection  raised 
is  that  the  contract  is  invalid,  because  it  was  not  made  or 
authorized  by  ordinance,  but  only  by  resolution  of  council. 
To  this,  it  is  a  sufficient  answer  that  nothing  in  the  charter 
requires  that  any  contract  should  be  made  by  ordinance. 
Where  a  charter  commits  the  decision  of  a  matter  to  the 
council,  and  is  silent  as  to  the  mode,  the  decision  may  be 
made  by  resolution,  and  need  not  be  by  ordinance.  State  v. 
Jersey  City,  3  Butcher  493.  Contracts  made  in  a  similar  mode 
have  been  repeatedly  sustained  by  our  Supreme  Court.  In 
Bigelow  v.  City  of  Perth  Amboy,  1  Duicher  297,  the  action  was 
brought  to  recover  the  value  of  a  lot  of  flag-stone  sold  to 
the  city.  Prior  to  the  purchase,  the  city  council  had  resolved 
that  a  large  quantity  of  flag-stone  should  be  provided  for  the 
use  of  the  city,  and  the  mayor  was  appointed  to  carry  the 
resolution  into  effect.  The  contract  Avas  made  by  the  mayor,, 
under  the  resolution,  and  was  sustained  by  the  court. 

In  Green  v.  City  of  Cape  May,  12  Vroom  45,  the  action,  as 
in  this  case,  was  brought  to  recover  the  price  of  a  fire-engine, 
and  it  was  objected  that  the  proceedings  relative  to  the  pur- 
chase were  by  resolution,  and  not  by  ordinance.  The  court 
held  that  the  city  could  exercise  its  power  either  by  resolution 
or  ordinance,  when  not  restrained  to  a  particular  method,  and 
sustained  the  contract. 

Secondly,  it  is  contended  that  the  council  never  decided  to 
purchase  a  fire-engine,  and  that  no  ordinance  or  resolution 
was  ever  passed,  showing  such  decision  or  determination.^ 
The  appointment  of  a  committee  to  purchase  the  engine,  is 
plenary  evidence  of  the  determination  of  council  to  make  the 
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purchase.  A  similar  objection  was  raised  in  the  case  of  State 
V.  Jersey  City,  above  cited,  in  relation  to  the  action  of  council 
in  reference  to  the  construction  of  a  sewer.  It  was  there 
objected  that  the  council  did  not  decide,  as  required  by  the 
charter,  that  the  sewer  was  required  for  the  benefit  or  conve- 
nience of  the  citizens.  It  was,  however,  held  that,  when 
council  decide  that  a  sewer  ought  to  be  constructed,  they  vir- 
tually decide  that  it  is  required  for  the  benefit  or  convenience 
of  the  citizens. 

It  is  contended,  in  the  third  place,  that  the  council  could 
not  delegate  the  power  to  make  the  contract  to  a  committee, 
but  that  the  specific  terms  of  the  contract,  as  negotiated,  must 
be  either  previously  authorized  by  council  or  aftei'wards 
adopted  by  them.  This  objection  is  fully  answered  by  the 
cases  in  the  Supreme  Court  heretofore  cited.  The  general 
rule  on  the  subject  is  clearly  and  tersely  stated  in  Dillon  on 
Mun.  Corp.,  §§  60,  374,  as  follows :  *'  The  principle  that  mu- 
nicipal powers  or  discretion  cannot  be  delegated,  does  not 
prevent  a  corporation  from  appointing  agents  and  empower- 
ing them  to  make  contracts,  nor  from  appointing  committees 
and  investing  them  with  duties  of  a  ministerial  or  adminis- 
trative character.  The  authorized  body  of  a  municipal  cor- 
poration may  bind  it  by  an  ordinance  or  resolution,  or  may, 
by  vote,  clothe  its  officers,  agents  or  committees  with  power  to 
act  for  it,  and  a  contract  made  by  persons  thus  appointed  by 
the  corporation  will  bind  it." 

It  is  further  objected  that  the  resolution  under  which  the 
committee  acted  is  void  because  it  was  not  presented  to  the 
mayor  for  his  approval.  Approval  by  the  mayor  of  the 
proceedings  of  a  city  council  is  essential  to  their  validity  only 
by  special  requirement  of  charter.  The  charter  of  Burlington 
requires  that  ordinances  should  be  presented  to  the  mayor  for 
approval  before  going  into  effect,  but  does  not  include  reso- 
lutions. In  the  cases  in  this  state  and  in  California  where 
such  proceeding  was  held  essential,  the  charters  expressly  in- 
clude resolutions  in  the  requirement.  The  case  of  Keener  v. 
Com.,  40  Penna.  St.  124,  relied  on  by  the  plaintiif  in  error, 
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is  contrary  to  all  the  other  adjudged  cases,  and  can  only  be 
sustained  on  the  peculiar  and  ambiguous  phraseology  of  the 
charter  of  the  city  of  Harrisburg. 

The  question  of  the  performance  of  the  contract  on  the 
part  of  the  plaintiff  was  fairly  submitted  to  the  jury,  and  the 
principle  upon  which  damages  should  be  assessed  was  cor- 
rectly stated. 

The  judgment  should  be  affirmed. 

For  affirmance  —  The  Chancellor,  Chief  Justice, 
Dixon,  Knapp,  Reed,  Magie,  Scudder,  Dodd,  Green, 
Lathrop,  Wales — 11. 

For  reversal — None. 


JAMES  N.  HERVEY,  BUILDER,  AND  HARLAN  P.  SMITH. 
OWNER,  PLAINTIFFS  IN  ERROR,  v.  THOMAS  GAY  AND 
WILLIAM  GAY,  DEFENDANTS  IN  ERROR. 

1.  The  written  consent  which,  under  the  lien  law,  will  bind  the  land  of 

the  owner  for  repairs,  contracted  for  by  the  tenant,  must  be  absolute 
in  it-;  terms. 

2.  Where  the  writing  relied  upon  as  the  consent  of  the  owner,  to  the 
making  of  repairs  by  another,  contains  a  clause  that  the  repairs  shall 
not  be  at  tlie  expense  of  the  owner,  it  is  not  consent  within  the  mean- 
ing of  the  eighth  section  of  the  mechanics'  lien  law. 


This  case  was  certified  to  the  Supreme  Court,  for  its  advi- 
sory opinion,  from  the  Essex  County  Circuit  Court,  and  was 
removed  into  this  court  by  writ  of  error.  For  opinion  of 
Supreme  Court,  see  12  Vroom  39. 

For  the  plaintiff  in  error,  George  W.  Huhbell. 

The  questions  of  law  arising  in  this  cause  are  the  follow- 
ing, namely :  whether  the  clause  from  the  lease  made  by  the 
defendant  to  the  builders,  which  gives  them  permission  to 
make  repairs,  is  within  the  meaning  of  the  eighth  section  of 
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the  mechanics'  lien  act,  approved  March  27th,  1874;  and, 
second,  whether  the  second  paper  offered  in  evidence  by  the 
plaintiffs,  to  whom  a  permission,  by  the  said  owners,  *is  given 
to  said  builders  to  make  repairs,  is  within  the  meaning  of  the 
same  section  of  the  act  above  referred  to. 

The  clause  from  the  lease  referred  to  in  the  first  question, 
is  as  follows  :  "  And  it  is  further  agreed  that  the  said  parties 
of  the  second  part  shall  take  good  care  of  the  hereby  demised 
premises,  and  shall,  at  their  own  costs  and  expense,  make  and 
do  all  repairs,  of  every  description,  that  may  be  necessary  for 
the  benefit  and  preservation  of  said  premises,  during  the  con- 
tinuance of  this  lease,  and  not  call  upon  the  party  of  the 
first  part  for  any  disbursements  or  outlay  during  the  hereby 
granted  term,  and  that  all  improvements  made  to  the  buildings 
or  premises  by  the  parties  of  the  second  part,  sliall  belong  to 
the  party  of  the  first  part,  at  the  expiration  of  this  lease." 

And  the  paper  referred  to  in  the  second  question,  is  as  fol- 
lows :  "  Permission  is  hereby  given  to  James  B.  Hervey  and 
X.  Kercheski  to  make  alterations  to  buildings  marked  Nos. 
2,  3,  4,  6,  7,  and  8,  on  above  plan,  by  cleaning  out  furnaces, 
&c.,  in  said  buildings,  leveling  floors  of  Nos.  2  and  3,  taking 
partitions  from  No.  9,  and  adding  another  story  to  same,  if 
they  desire  to  do  so,  it  being  understood  that  all  materials 
taken  from  said  buildings,  and  not  used  in  reconstruction,  are 
to  belong  to  me,  and  subject  to  my  disposal ;  the  bricks  not 
used  to  be  piled  on  the  grounds,  and  all  iron  work  to  be 
stored  until  such  time  as  I  can  dispose  of  the  same,  all  at 
their  costs  and  expense." 

It  is  obvious  that  the  consideration  of  these  questions 
involves  the  construction  of  the  eighth  section  of  the  mechan- 
ics' lien  act,  approved  March  27th,  1874,  and  that  tlie  fourth 
section  of  the  same  act  is,  as  far  as  this  controversy  is  con- 
cerned, identical  with  the  eighth. 

The  clause  in  the  lease  and  the  second  paper  above  referred 
to,  do  not  amount  to  the  consent  in  writing  required  by  the 
act,  for  the  following  reasons : 

First  Both  papers  negative  the  idea  of  liability  on  the  part 
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of  the  owner  to  have  his  land  subject  to  the  lien  of  the-e 
repairs. 

A  consent,  to  be  within  the  provisions  of  the  fourth  and 
eighth  sections,  must  be  a  consent  that,  either  expressly  or  by- 
implication,  authorizes  the  doing  of  the  work,  whether  it 
relates  to  the  erection  of  a  building  or  making  repairs  upon 
the  credit  of  the  land  itself.  Associates  of  the  New  Jersey 
Company  v.  Davidson,  5  Dutcher  415. 

The  consent  must  not  be  clogged  with  any  condition  that  is 
inconsistent  with  the  right  to  charge  the  building  with  the 
cost  of  the  work,  or  which  impliedly  forbids  it.  McClintoch 
V.  Cresswell,  67  Penna.  St.  183. 

The  lien  law,  so  far  as  it  operates  to  charge  the  lauds  of  a 
party  with  a  debt  not  contracted  by  him,  or  for  his  ultimate 
benefit,  should  be  strictly  construed.  Such  is  the  case  when 
it  is  sought  to  charge  the  land,  when  it  is  in  pursuance  of  a 
consent  in  writing,  where  it  can  be  charged  in  no  other  way. 
Associates  v.  Davidson,  supra. 

Second.  The  said  papers  should  not  be  construed  to  be  a 
consent  in  Avriting,  within  the  meaning  of  the  act,  because  the 
intention  of  the  parties  must  be  considered  in  determining 
whether  these  consents  are  within  the  statute.  It  clearly 
appears,  from  the  face  of  the  papers,  that  the  repairs  were  to 
be  made  at  the  expense  of  the  tenant,  upon  his  responsibility, 
and  also  that  it  was  the  intention  of  the  parties  that  neither 
the  owner  nor  his  property  should  be  amenable  to  the  pay- 
ment of  the  debt  contracted  for  repairs. 

The  principle  of  construction,  as  stated  in  Associates  v. 
Davidson,  supra,  is  that,  although  a  matter  may  fall  M'ithin 
the  words  of  the  act,  it  shall  not  control  it  unless  within  the 
reason  and  spirit  also. 

A  thing  which  is  within  the  letter  of  a  statute,  is  not  within 
the  intention  of  the  makers.  Associates  v.  Davidson,  supra, 
and  cases  therein  cited. 

Third.  A  paper  which  is  intended  to  accomplish  some  other 
purpose,  is  not  a  consent  within  the  act.  A  contract  to  convey 
land   providing   for  the  erection   of  buildings,  although   in 


MARCH  TERM,  1880.  171 

Hervey  v.  Gay. 

writino",  does  not  amount  to  such  a  consent.  National  Bank 
of  the  Metropolis  v.  Sprague  et  al.,  5  C.  E.  Green  13. 

An  agreement  by  the  vendors,  under  contract  of  purchase 
to  furnish  the  vendee  funds  for  erection  of  buildings  upon 
the  premises,  is  not  a  consent  within  the  act.  Mcintosh  v. 
Thurston,  10  C.  E.  Green  242. 

The  mechanics'  lien  law  being  in  derogation  of  the  common 
law,  a  party  claiming  a  lien  must  bring  himself  strictly  within 
its  terms.     Miishlitt  v.  Silverman,  50  N.  Y.  360. 

An  examination  of  the  statutes  of  the  different  states  dis- 
closes the  fact  that  the  mechanics'  lien  acts  of  New  Jersey  and 
Pennsylvania  alone  contain  provisions  requiring  the  consent 
of  the  owner  in  writing,  to  make  property  liable  for  repairs 
by  tenants. 

For  the  defendant  in  error,  A.  M.  Hassell. 

This  is  a  case  involving  the  construction  of  a  statute. 

The  plaintiff  in  error  says,  in  construing  this  statute,  that 
what  he  terms  to  be  the  reason  and  spirit  of  the  act  must 
override  the  plain  terms  of  the  act;  and,  further,  that  the 
reason  and  spirit  make  this  act  something  else  than  the  words 
import,  giving  them  their  plain  meaning. 

Such  a  construction  must  be  erroneous,  because  contrary  to 
the  rule  laid  down  by  the  Court  of  Errors  in  this  state  in  the 
case  of  Howe  v.  Lawrence,  1  Zah.  743.  Nevius,  J.,  deliver- 
ing the  opinion  of  the  court,  says  :  "  When  the  will  of  the 
legislature  is  clearly  expressed,  it  ought  to  be  followed  with- 
out regard  to  consequences,  and  a  construction  derived  from 
its  reason  and  spirit  should  never  be  resorted  to  but  where  the 
expressions  are  so  analogous  as  to  render  such  mode  of  inter- 
pretation unavoidable ;  and  in  the  case  before  cited,  (2  Mason 
151,)  Judge  Story  said  he  would  not  consider  what  in  theory 
ought  to  be  the  law,  upon  philosophical  and  judicial  reason- 
ing, but  follow  the  humbler  duty  of  administering  the  law  as 
he  finds  it." 

Relying  upon  the  rule  in  Howe  v.  Lawrence,  pronounced 
by  the  court  of  last  resort  in  this  state  as  the  law,  this  action 
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was  brought ;  and  the  Supreme  Court,  in  deciding  this  case, 
recognized  the  rule  in  Howe  v.  Lawrence  as  correct.  Gay  v. 
Hervey,  12  Vroom  39. 

The  reason  and  spirit  of  an  act  must  not  govern  in  all 
cases,  but  must  only  be  resorted  to  when  that  mode  is  ren- 
dered unavoidable.     Howe  v.  Lawrence,  supra. 

This  being  the  rule  in  this  state,  how  is  it  supported  else- 
where ? 

Potter's  Dioar.  on  Stat.  207,  says :  "  The  right  rule  of 
construction  is  to  intend  the  legislature  to  have  meant  what 
they  have  actually  expressed,  unless  some  manifest  incongruity 
would  result  from  doing  so,  or  unless  the  context  clearly  shows 
that  such  a  construction  would  not  be  the  right  one." 

Applying  this  rule  to  the  present  case,  can  it  be  pretended 
that  a  manifest  incongruity  would  arise  from  a  construction 
which  gives  the  words  used  their  ordinary  significance,  or  is 
there  anything  in  the  context  to  show  that  such  a  plain  inter- 
pretation is  not  the  right  one?    The  answer  must  be  negative. 

The  terms  used  are  plain  and  unambiguous,  and  are  not  in 
any  degree  controlled  by  the  context ;  and  I  do  not  know  how, 
by  construction,  a  court  of  law  can  curb  or  check  the  legisla- 
tive will  thus  expressed.  State,  Gaines,  pros.,  \.  Hudson  Co. 
Ave.  Com'rs,  8  Vroom  12. 

Judge  Story,  in  Conflict  of  Laws  10,  says:  "But  if  in 
any  case  the  plain  meaning  of  a  provision,  not  contradicted 
by  any  other  provisions  in  the  same  instrument,  is  to  be  dis- 
regarded because  we  believe  the  framers  of  that  instrument 
could  not  intend  what  they  say,  it  must  be  one  where  the  ab- 
surdity and  injustice  of  applying  the  provision  to  the  case 
would  be  so  monstrous  that  all  mankind  would  without  hesi- 
tation unite  in  rejecting  the  application."  Potter's  Dwar.  on 
Stat.  208. 

Applying  this  rule  to  the  present  case,  it  would  sustain 
nothing  but  a  plain  interpretation. 

But  why  should  they  ask  this  court  for  a  construction  con- 
cealed within  the  act?  This  would  make  the  words  used 
ambiguous,  whereas  they  are  not  so  now. 
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An  ambiguous  sentence  is  one  susceptible  of  more  than  one 
interpretation.  This  eightii  section  is  not  susceptible  of  more 
than  one  interpretation,  and  therefore  is  not  ambiguous. 

This  appeal  to  the  reason  and  spirit  of  the  act,  if  carried 
to  its  logical  result,  would,  in  time,  make  this  eighth  section 
inoperative. 

The  plaintiff  in  error  says,  Show  me  my  consent,  and  also 
show  me  my  consent  that  I  intended  to  be  liable. 

The  statute  says,  Show  us  the  consent  alone,  and  the  liability 
is  fixed  by  the  ad  of  the  law. 

The  act  of  the  party  in  this  case  is  to  give  his  bare  consent 
that  the  work  be  done. 

Then  the  law  says,  Show  me  such  a  consent,  and  I  will 
show  you  his  liability  as  a  consequence. 

If  the  legislature  meant  the  construction  claimed  by  the 
])laintiflP  in  error,  they  would  have  said  so ;  if  they  meant  the 
contrary,  they  would  say  what  they  have  said,  if  language 
can  be  understood  at  all. 

By  the  construction  of  the  plaintiff  in  error,  two  consents 
are  necessary :  1st.  That  the  work  be  done;  2d.  Tliat  the 
work  be  done  with  a  design  on  the  part  of  the  owner  tliat  his 
building  be  liable  therefor. 

I  have  shown,  I  think,  that  this  construction  is  contrary  to 
the  known  rules  of  statutory  construction,  where  the  words 
are  plain  and  not  ambiguous. 

I  contend  further,  that  he  is  liable  on  this  ground,  to  wit : 
Every  man  is  presumed  to  know  the  law.  The  moment  he 
gave  this  consent  in  writing  he  knew,  or  was  presumed  to 
know,  that  his  liability  was  fixed ;  knowing  this,  and  giving 
the  consent  with  this  knowledge,  is  giving  the  consent  intend- 
ing its  consequences,  to  wit,  that  the  building  should  be  liable. 

And  they  say,  in  answer  to  this,  that  that  idea  is  negatived 
by  the  very  words  he  used  in  the  consent.  The  answer  is: 
That  wa<  a  personal  covenant  with  his  lessee ;  it  was  no  cove- 
nant with  us — no  covenant  with  nor  could  it  possibly  bind 
strangers  to  it. 

But  the  owner  has  receiv^ed  the  benefit  of  this  work,  and 
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equity  would  hold  him,  though  no  consent  had  been  given,  if 
he  knew  the  work  was  being  done.  Story's  Eq.  Jur.,  {Vol.  II., 
10th  ed.,)  p.  491,  §  1237. 

It  is  claimed,  also,  that  there  should  be  no  judgment  against 
the  owner  because  there  is  no  privity  between  liira  and  the 
defendant  in  error.  But  it  must  be  remembered  that  this  is  a 
judgment  against  the  thing,  and  not  against  the  owner;  the 
state  of  the  case  shows  the  judgment  is  to  be  made  of  tlie 
buildings  and  lands,  not  of  the  plaintiff  in  error.  And  this 
meets  the  true  spirit  of  tlie  lien  law,  which  has  its  foundation 
in  the  civil  law,  that  the  expending  of  money  or  using  of 
goods  for  the  benefit  of  another,  with  his  knowledge  and  con- 
sent, express  or  implied,  raised  an  implied  promise  to  pay, 
and  gave  him  a  right  to  hold  the  thing  until  the  bill  was 
paid.  The  mechanics'  lien  law  of  to-day  carries  that  theory 
into  practice  on  real  estate,  and  there  is  evidence  that  a  me- 
chanics' lien  law  existed  in  the  civil  law. 

The  result  reached  in  this  case  by  our  Supreme  Court  is  not 
only  sound  in  principle,  but  it  is  not  in  opposition  to  the  case 
of  Associates  of  Jersey  City  v.  Davidson,  5  Dutoher  415. 

There  is  nothing  in  that  case  which  puts  it  on  a  level  with 
this  one,  nor  is  there  any  case  to  be  found  in  this  state,  except 
the  casual  remark  of  Whelpley,  J.,  in  tlie  above  case,  indi- 
cating that  the  consent  meant  by  the  fourth  section  was  that 
the  building  should  be  liable  as  a  pledge.  This  remark  by 
Whelpley,  J.,  as  justly  stated  in  the  opinion  of  Reed,  J.,  in 
this  cause,  (12  Vroom  45,)  was  obiter. 

The  only  case  in  favor  of  the  construction  of  the  plaintiff 
in  error  is  that  cited  by  Reed,  J.,  in  this  case — McClintoch  v. 
Oreswell,  67  Penna.  St.  183.  On  examining  that  case,  it 
aj)pears  it  was  an  appeal  from  the  lower  court.  The  court 
below  held  the  lien  good;  the  Supreme  Court  reversed  the 
county  court,  and  held  the  lien  would  not  lie ;  but  this  opinion 
was  not  unanimous. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.     An  action  was  brought  in  the  Circuit  Court 
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of  the  county  of  Essex  by  Thomas  Gay  &  Son  against  James 
B.  Hervey,  builder,  and  Harlan  Smith,  owner,  to  enforce  a 
lien  claim.  Hervey  and  one  Kercheski  were  tenants  of  the 
premises,  and  Smith  was  their  landlord.  The  repairs  to  the 
building  were  made  by  Gay  &  Son,  during  tiie  continuance  of 
the  lease,  upon  request  of  and  agreement  with  the  tenants. 

At  the  Circuit,  a  formal  verdict  for  the  plaintiffs  in  that 
court  was  directed,  subject  to  the  advisory  opinion  of  the  Su- 
preme Court,  upon  the  following  questions,  to  wit : 

First.  Whether  the  clause  in  the  lease  made  by  Smith,  the 
owner,  to  Hervey  and  Kercheski,  his  tenants,  which  reads  as 
follows,  viz. :  "  And  it  is  further  agreed  that  the  said  parties 
of  the  second  part  shall  take  good  care  of  the  hereby  demised 
premises,  and  shall,  at  their  own  costs  and  expense,  make  and 
do  all  repairs  of  every  description  that  may  be  necessary  for 
the  benefit  and  preservation  of  said  premises  during  the  con- 
tinuance of  this  lease,  and  not  call  upon  the  party  of  the  first 
part  for  any  disbursements  or  outlay  during  the  hereby 
granted  term,  and  that  all  the  improvements  made  to  the 
buildings  or  premises  by  the  parties  of  the  second  part  shall 
belong  to  the  party  of  the  first  part  at  the  expiration  of  this 
lease,"  is  within  the  meaning  of  the  eighth  section  of  the 
mechanics'  lien  law  approved  March  27tli,  1874. 

Secondly.  Whether  the  following  paper,  signed  by  the 
owner  and  (^{fered  in  evidence  by  the  plaintiffs,  to  wit:  "Per- 
mission is  hereby  given  to  James  Hervey  and  X.  Kercheski 
to  make  alterations  to  buildings  marked  Nos.  2,  3,  4,  6,  7  and 
8  on  above  plan,  by  cleaning  out  furnaces,  &c.,  in  said  build- 
ings, leveling  floors  of  Nos.  2  and  3,  taking  partition  from 
No.  9,  and  adding  another  story  to  same,  if  they  desire  to  do 
so,  it  being  understood  that  all  materials  taken  from  said 
buildings  and  not  used  in  reconstruction  are  to  belong  to  me 
and  subject  to  my  disposal,  all  at  their  cost  and  expense,"  is 
within  the  meaning  of  the  same  section. 

The  Supreme  Court  advised  judgment  for  plaintiffs  in  the 
Circuit  Court,  thereby  deciding  that  the  said  clause  in  the 
lease  and  the  said  paper  constitute  such  consent  of  the  owner, 
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in  the  meaning  of  the  eighth  section  of  the  lien  law,  as  will 
render  the  land  and  buildings  liable  for  the  repairs. 

The  case  is  brought  to  this  court  by  writ  of  error. 

It  will  be  observed  that  both  the  lease  and  the  subsequent 
paper  contain  the  qualification  that  the  repairs  shall  be  at  the 
cost  and  expense  of  the  tenants. 

The  written  consent  which,  under  the  lien  law,  will  bind 
the  land  of  the  owner  for  repairs  contracted  for  by  the  tenant, 
must  be  absolute  in  its  terras.  If  the  writing  giving  permis- 
sion to  the  tenant  to  repair  contain  a  clause  that  the  same 
shall  be  done  without  any  expense  to  the  owner,  but  at  the 
cost  of  the  tenant,  it  is  not  the  consent  contemplated  by  the 
eighth  section  of  the  mechanics'  lien  law.  Such  qualification 
is  inconsistent  with  consent  to  encumber  the  land  of  the 
owner  for  another's  indebtedness. 

The  plaintiffs  in  this  suit  invoke  the  lease  and  subsequent 
writing  to  make  the  land  liable.  They  cannot  claipi  rights 
under  part  of  those  instruments  and  reject  the  remainder. 
The  clauses  which  provide  that  repairs  shall  be  at  the  cost 
and  expense  of  the  tenant  must  be  construed  in  connection 
with  the  other  provisions  of  the  writings. 

Where  the  paper  relied  upon  as  a  consent  of  the  owner  to 
the  making  of  repairs  by  another  person,  contains  a  proviso 
that  the  repairs  shall  not  be  at  the  expense  of  the  owner,  it  is 
not  consent  within  the  meaning  of  the  eighth  section  of  the 
mechanics'  lien  law. 

These  views  are  sustained  by  the  case  of  MeClintoek  v. 
Cresswell,  67  Penna.  St.  183. 

The  lien  law  of  the  State  of  Pennsylvania,  so  far  as  it  has 
reference  to  the  subject  under  consideration,  is  the  same  in 
substance  and  almost  identical  in  phraseology  with  the  eighth 
section  of  our  act.  In  McClintock  v.  Cresswell,  the  lease  con- 
tained the  following  clause,  viz. :  "  It  is  agreed,  also,  *  *  * 
that  the  party  of  tlie  second  part  is  to  have  a  uew  front,  with 
glass  windows  and  doors  put  in,  at  their  own  cost."  The  fol- 
lowing is  an  extract  from  the  opinion  in  that  case,  viz.:  "The 
consent  intended  by  the  act  under  which  the  claim  in  this  ca.se 
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was  filed,  is  an  absolute  consent — such  a  consent  as  is  consist- 
ent with  the  right  to  do  the  work  on  the  credit  of  the  build- 
ing, although  it  may  not  expressly  authorize  it.  It  must  not 
l)e  cloo'^'-ed  with  any  such  condition  or  qualification  as  is 
inconsistent  with  the  right  to  charge  the  building  with  the 
cost  of  the  work,  or  which  impliedly  forbids  it.  For  these 
reasons,  we  are  of  opinion  that  the  consent  evidenced  by  the 
covenant  in  this  lease,  is  not  such  as  the  law  requires." 

Such  construction  of  the  statute,  while  it  protects  the  land- 
owner from  liability  for  the  debt  of  another,  does  not  work 
hardship  to  the  mechanic  and  materialman.  Before  giving 
credit,  inquiry  can  be  made  if  the  owner  of  the  premises  had 
given  such  written  consent  to  repair  as  the  law  contemplates, 
and  if  not,  the  work  need  not  be  done  nor  the  materials  fur- 
nished, unless  willing  to  trust  the  tenant  for  payment. 

The  judgment  should  be  reversed. 

For  affirmance — None. 

For  reversal— Tylf.  Chancellor,  Dixon,  Knapp,  Magie, 
Parker,  Scudder,  Clement,  Dodd,  Green — 9. 


ABKAHAM  S.  JACKSON,  PLAINTIFF  IN  EEKOE,  v.  FIRST 
NATIONAL  BANK  OF  JEESEY  CITY,  DEFENDANT  IN 
ERROR. 

1.  Where  an  accommodation  note  is  given,  with  the  understanding  that 
■the  payee  was  to  deposit  it  temporarily,  as  collateral  security  for  a 

loan  to  be  made  to  him,  and  instead  of  obtaining  a  new  loan,  and 
giving  the  note  to  the  lender,  as  collateral,  he  deposits  it  with  a  bank, 
as  security  for  moneys  already  owing  by  him  to  that  institution — 
Hdd— 

1.  That  this  was  not  a  misappropriation,  the  accommodation  paper 
eflecting  the  substantial  purpose  for  which  it  was  designed,  although 
the  result  was  not  produced  in  the  precise  mode  contemplated. 

2.  In  order  to  constitute  a  misappropriation  of  this  kind  of  paper,  the 
misuse  must  be  tainted  with  fraud. 

2.  Duncan,  Sherman  &  Co.  v  Gilbert,  5  Dutcher  521,  approved. 

Vol.  XIII.  M 
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Jackson  v.  First  National  Bank. 
On  error  to  the  Supreme  Court. 

This  was  a  suit  on  two  accommodation  notes,  both  dated 
March  1st,  1874,  to  run  for  six  months,  the  one  for  $500  and 
the  other  for  $600,  drawn  by  the  plaintiff  in  error  to  the 
order  of  M.  Sandford,  as  j^ayee. 

At  the  trial,  Mr.  Jackson  testified  that  he  made  this  paper 
for  the  accommodation  of  Sandford,  "to  be  by  him  deposited, 
temporarily,  as  collateral  security  for  a  loan  to  be  made  to 
him."  It  was  further  shown  that  Mr.  Sandford,  being  then 
indebted  to  the  First  National  Bank  of  Jersey  City,  the 
defendant  in  error,  deposited  this  note  with  it,  as  collateral 
security  to  said  debt. 

For  the  plaintiff  in  error,  T.  N.  McCarter. 

For  the  defendant  in  error,  W.  Brinkerhoff, 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  error  assigned  for  the 
reversal  of  this  case,  is  that  the  note  in  suit  was  accommoda- 
tion paper,  and  was  given  for  a  certain  purpose,  and  was  mis- 
applied by  the  payee.  The  misapplication  alleged  consisted 
in  this:  the  plaintiff  in  error  testified  at  the  trial,  that  he  lent 
his  credit  to  one  Sandford,  with  the  understanding  that  tiie 
note  thus  made  was  "  to  be  b_y  him  deposited,  tem})orarily,  as 
collateral  security  for  a  loan  to  be  made  to  him."  Instead  of 
obtaining  a  new  loan,  and  giving  this  note  to  the  lender,  as 
collateral,  what  Sandford  did  was  to  deposit  it  with  the  First 
National  Bank  of  Jersey  City,  the  defendant  in  error,  as 
security  for  moneys  already  owing  from  him  to  that  institu- 
tion. The  note,  therefore,  instead  of  standing  as  security  for 
a  present  loan,  was  placed  as  security  for  a  past  loan,  and  it  is 
urged  that  this  was  a  misappropriation  that  avoided  the  note 
in  the  hands  of  a  party  taking  it  for  value,  but  who  was 
chargeable  with  notice.  But  this  contention  cannot  be  made 
to  harmonize  with  the  legal  rule  established  on  this  subject, 
by  this  court,  in  the  case  of  Duncan,  Sherman  &  Co.  v.  Gilbert, 
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5  Dutcher  521.  That  rule  is  very  clearly  expressed  in  the 
Chancellor's  opinion  in  that  case,  and  is  to  the  effect  that  a 
misappropriation  does  not  obtain  where  accommodation  paper 
effects  the  substantial  purpose  for  which  it  was  designed, 
although  such  result  is  produced  not  in  the  precise  mode  con- 
templated, unless  there  is  fraud,  or  the  interest  of  the  surety 
is  prejudiced.  In  the  reported  case,  the  notes  were  made  to 
the  payee,  for  him  to  get  discounted  for  his  own  benefit,  in 
a  [)articular  bank,  and  he  used  them  by  putting  them  on 
deposit  with  the  bankers,  Duncan,  Sherman  &  Co.,  as  collat- 
eral, under  an  agreement  with  them  to  keep  deposited  with 
them,  bills  receivable  to  a  specified  amount.  It  was  this 
deviation  from  the  understanding  that  was  declared  by  the 
court  to  be  unobjectionable  in  point  of  law.  The  authorities 
which  are  cited  by  the  court,  and  relied  upon  in  verification 
of  the  rule  thus  defined,  are  so  closely  applicable  to  the  facts 
of  the  present  case  as  to  render  superfluous  an  examination  of 
them  for  the  purpose  of  showing  such  analogy.  The  princi- 
ple underlying  this  entire  class  of  decisions  is  this,  that  in 
order  to  constitute  a  misappropriation  of  this  kind  of  paper, 
the  misuse  must  be  tainted  with  fraud.  It  follows,  therefore, 
tliat  an  essential  ingredient  of  the  forbidden  transaction  is  an 
injury  to  the  person  who  has  lost  his  credit.  "  In  order  to 
constitute  a  misappropriation  of  negotiable  paper,  there  must 
be  a  fraudulent  perversion  of  the  original  object  and  design." 
In  the  present  case,  it  is  difficult  to  see  how  the  defendant  ha-j 
been  injured  by  the  particular  use  that  has  been  made  of  this 
note.  It  was  given  for  the  general  purpose  of  accommodating 
the  payee,  and  the  particular  mode  in  which  it  was  to  sub- 
serve that  end,  was  of  no  account  to  the  maker;  whether  such, 
payee  raised  the  money  upon  it,  which  was  the  use  indicated 
at  the  time,  and  with  that  money  paid  off  an  old  debt,  or, 
without  the  circuity  of  a  new  loan,  applied  the  note  directly 
to  the  satisfaction  or  security  of  such  old  debt,  could  be  of  no 
consequence  to  the  defendant.  He  lost  no  right  by  such  a 
<iiversiou  of  the  paper,  nor  was  he  subjected  to  any  additional 
-risk.     It  is  true  that  if  he  had  known  of  the  pecuniary  con- 
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dition  of  the  payee,  he  might  not  have  been  induced  to  lend 
him  his  credit,  but  he  was  not  deceived  in  that  i)articiilar,  for 
he  asked  no  information  upon  the  subject.  He  did  not  inquire 
even  whether  the  money  that  it  was  contemplated  to  raise 
was  to  be  used  for  the  payment  of  debts  which  were  then 
existing;  and,  as  the  money  could  be  applied  to  the  pay- 
ment of  such  debts,  it  seems  to  me  impossible  to  reasonably 
deny  that,  as  I  have  said,  the  paper  could  be  put  to  the  same 
purpose. 

Upon  the  above  point,  the  case  was  properly  tried  at  the 
Circuit,  and  also  with  respect  to  the  question  of  interest. 

The  judgment  should  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice,  De- 
PUE,  Dixon,  Reed,  Scudder,  Van  Syckel,  Clement^ 
DoDD,  Green,  Wales — 11. 

For  reversal — None. 


THE  PENNSYLVANIA  EAILEOAD  COMPANY,  PLAINTIFFS 
IN  EEEOE,  V.  WILLIAM  A.  EIGHTEE  AND  WIFE,  DE- 
FENDANTS IN  ERROR. 

1.  It  is  a  part  of  tlie  rule  of  contributory  negligence  that  the  plaintiff's 
negligent  act  must  proximately  contribute  to  his  injury ;  but  if  it  so- 
contribute,  the  comparative  degrees  of  the  plaii^tiff's  and  defendant's 
negligence  will  not  be  considered. 

2.  If  the  case  presents  a  fairly  debatable  question  whether  the  plaintiff's 
negligent  conduct  did  so  contribute,  the  solution  of  that  question  is 
for  the  jury  ;  but  if  it  clearly  appears  that  such  conduct  did  con- 
tribute, then  the  court  should  direct  a  nonsuit. 

3.  It  is  a  primary  rule  of  legal  caution  that  a  person  about  to  cross  a 
railroad  is  bound  to  use  his  eyes  and  ears,  to  watch  for  sign-boards 
and  signals,  to  listen  for  bell  and  whistle,  and  to  guard  against  the 
approach  of  trains  by  looking  each  way  before  crossing. 

4.  The  failure  of  the  company  to  provide  or  give  a  statutory  signal  will 
not  relieve  a  person  from  making  this  observation,  if  he  has  au  oppor- 
tunity, by  a  view  of  the  road,  to  avoid  danger. 

5.  A  servant  driving  a  carriage  along  a  street  crossing  a  railroad,  and 
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having,  while  yet  at  a  point  distant  over  thirty  feet  from  the  railroad 
track,  a  view  of  the  same  for  a  mile  to  the  south,  drove  across  the 
track,  and  the  rear  of  his  wagon  was  struck  by  a  train  coming  from 
the  south,  and  the  wagon  was  demolished  and  the  persons  within  it 
injured.     Held — 

1.  That  the  negligent  act  of  the  servant  contributed  to  the  injury. 

2.  That  the  fact  that  a  train  was  just  starting  from  a  station  one- 
quarter  of  a  mile  north,  and  blowing  a  whistle,  could  not  have  dis- 
tracted the  servant's  attention  so  as  to  relieve  him  from  his  duty  to 
look  south.  

An  action  was  brought  by  Mr.  Righter  and  wife  against 
the  Pennsylvania  Railroad  Company,  for  damages  occasioned 
by  a  collision  between  a  train  of  the  company  and  a  carriage 
of  the  plaintiffs  below,  driven  by  his  servant,  and  containing, 
as  occupants,  Mrs.  Righter  and  two  daughters. 

At  the  trial  a  verdict  was  returned  in  favor  of  the  plaintiffs. 
The  present  writ  of  error  brings  up  the  judgment  thereon 
and  the  record  of  the  proceedings  upon  the  trial. 

For  the  plaintiff  in  error,  John  P.  Jackson  and  E.  T.  Gh'een 
cited : 

Penna.  Canal  Co.  v.  Bentley,  66  Penna.  St.  30 ;  Penna.  P. 
jR.  Co.  V.  Matthews,  7  Vroom  531 ;  Allen  v.  B.  &  A.  R.  R.  Co., 
105  Mass.  11 ;  Penna.  R.  R.  Co.  v.  Beale,  73  Penna.  St.  504; 
Runyon  v.  Central  R.  R.  Co.,  1  Dutcher  556 ;  Taff  v.  War- 
man,  5  C.  B.  {N.  S.)  585 ;  EUis  v.  R.  W.  Co.,  2  H.  &  N.  424; 
Cliff  V.  R.  W.  Co.,  L.  R.,  5  Q.  B.  258 ;  Kennard  v.  Burton, 
25  Me.  49 ;  State  v.  R.  R.  Co.,  52  N.  H.  528 ;  Robinson  v. 
Cone,  22  Vt.  213;  Gahagan  v.  R.  R.  Co.,  1  AUen  187; 
Berge  v.  Gardiner,  19  Conn.  507;  Welds  v.  R.  R.  Co.,  24 
-N.  Y.  430;  Moore  v.  R.R.  Co.,  4  Zab.  284;  R.  R.  Co.  v. 
Haslan,  4  Vroom  147 ;  D.,  L.  &  W.  R.  R.  Co.  v.  Toffey,  9 
Vroom  525 ;  Harper  v.  R.  R.  Co.,  3  Vroom  88  ;  Runyon  v. 
R.  R.  Co.,  1  Butcher  556 ;  Blake  v.  R.  R.  Co.,  3  Stew.  240 ; 
R.  R.  Co.  V.  Van  Horn,  9  Vroom  133;  Penna.  Canal  Co.  v. 
Bentley,  66  Penna.  St.  30;  R.  R.  Co.  v.  Kirkpatrick,  35  3Id.  32; 
Plynn  v.  R.  R.  Co.,  40  Cal.  44 ;  R.  R.  Co.  v.  Dia^on,  42  Ga.  327 ; 
Klein  v.  R.  R.  Co.,  1 7  Gi'att.  400 ;  Watson  v.  Transp.  Co., 
52  Mo.  434;  R.  R.  Co.  v.  Godard,  25  Lid.  185  ;  FaUon  v. 
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Boston,  3  Allen  39 ;  MoOally  v.  Clarke,  40  Penna.  St.  399  - 
Stinson  V.  B.  W.  Co.,  32  N.  Y.  333 ;  Shaw  v.  B.  &.  W.  R. 
W.  Co.,  8  Allen  45 ;  Baxter  v.  i2.  W.  Co.,  41  iV.  F.  9 ;  Za/oe 
Sh(yre  R.  R.  Co.  v.  Miller,  25  Mich.  274  ;  Whart.  on  Ney.,  cK 
9,  §  300;   Camjy.  on  Neg.,  §§  81-83. 

For  the  defendant  in  error,  Thomas  N.  MoCarter  cited  : 

Bonnell  v.  D.,  L.  &  W.  R.  R.  Co.,  10  Vroom  189 ;  N.  J. 
R.  R.  Co.  ads.  West,  3  Vroom  95 ;  Weber  v.  iV.  F.  Cfen^.  R.  R. 
Co.,  58  iV.  F.  451 ;  Penna.  R.  R.  Co.  v.  Matthews,  7  Froo??i 
531 ;  C^if  V.  Midland  R.  Co.,  5  i.  R.,  Q.  B.  258;  J5t76ee  v. 
R.  R.  Co.,  18  C.  B.  {N.  S.)  584 ;  Johison  v.  ifud^on  i^we/- 
R.  R.  Co.,  20  iV.  F.  75 ;  jBiese^e^  v.  N.  Y.  Cent.  R.  R.  Co., 
40  iV.  F.  12 ;  Harty  v.  Cent.  R.  R.  Co.,  42  K  F.  472 ;  Rich- 
ardson V.  N.  Y.  Cent.  R.  R.  Co.,  45  N.  Y.  846  ;  Eaton  v.  Er/e 
Railway  Co.,  51  iV.  F.  544;  Tre6er  v.  N.  Y.  Cent.  R.  R.  Co., 
57  iV.  F.  458 ;  Cordell  v.  iV.  F.  Cm«.  i?.  J?.  Co.,  70  N.  Y.  123; 
Bradley  v.  Boston  and  Me.  R.  R.,  2  CmsA.  543 ;  Longjield  v. 
OW  Cbfony  i^.  R.  Co.,  10  Cas/i.  569 ;  /.  &  St.  L.  R.  R.  Co.  v. 
Stables,  62  III.  317;  J.  C.  R.  R.  Co.  v.  ^wton,  69  lU.  178; 
Pre66  V.  Portland  and  Kennebec  R.  R.  Co.,  57  Me:  134 ; 
Phila.  and  Reading  R.  R.  Co.  v.  Keiley,  19  ^^6.  L.  Jow\ 
263 ;  /Spencer  v.  I.  C.  R.  R.  Co.,  29  la.  59 ;  Artz  v.  Chicago 
R.  I.  &  P.  R.  R.  Co.,  34  la.  153;  Robiruson  v.  IF.  P.  i?.  /?. 
Co.,  45  Cal.  409 ;  Belfontaine  Railway  Co.  v.  Hur'ston,  33 
/ncZ.  335 ;  Louisville  R.  R.  Co.  v.  Commonwealth,  13  jBusA 
(ir2/.)  388. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  first  and  leading  contention  of  the  counsel 
for  the  plaintiffs  in  error,  is  that  the  plaintiffs  below  should 
have  been  nonsuited  at  the  trial. 

This  is  claimed  upon  the  ground  that,  from  the  case  there 
made  by  the  plaintiffs,  it  clearly  appeared  that  the  negligent 
act  of  the  plaintiffs'  servant  contributed  to  the  causation  of 
the  collision  by  which  the  plaintiffs'  family  was  injured. 

The  legal  rule  that  where  a  person  receiving  an  injury  has. 
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by  his  own  negligent  conduct,  partly  aided  in  occasioning  the 
injury,  he  cannot  recover  from  the  other  party  whose  act 
assisted,  has  been  so  often  asserted  in  the  courts  of  this  state, 
that  a  restatement  of  the  doctrine,  on  the  ground  upon  which 
it  rests,  would  be  wasted  labor.  Moore  v.  Central  R.  R.  Co., 
4  Zab.  824;  Runyon  v.  Central  R.  R.  Co.,  1  Dutcher  556; 
Telfer  v.  Northern  R.  R.  Co.,  1  Vroom  188;  Harper  v.  Erie 
R.  R.  Co.,  3  Vroom  88 ;  3Iathews  v.  Pennsylvania  R.  R.  Co., 
7  Vroom  531  ;  Tqfey  v.  Del,  Lack,  and  West.  R.  R.  Co.,  9 
Vroom  525 ;  Bonnell  v.  Del.,  Lack,  and  West  R.  R.  Co.,  10 
Vroom  300. 

It  is  settled,  as  a  part  of  this  rule,  that  the  negligent  act  of 
the  plaintiff  must  contribute,  proximately,  to  the  injury,  else 
the  right  of  the  plaintiff  to  recover  will  not  be  defeated  by 
such  act. 

If,  in  spite  of  his  negligent  act,  the  injury  would  liave 
occurred  by  means  of  the  negligent  conduct  of  the  defendant, 
or  if  the  injury  is  disconnected  from  his  act  by  an  independ- 
ent cause,  then  there  is  no  legal  contribution  to  the  injury. 
Moore  v.  Central  R.  R.  Co.,  supra  ;  Van  Horn  v.  Central  R. 
R.  Co.,  9  Vroom  133;  Sper.  &  Red.  on  Neg.,  §  33;  WhaH.  on 
Neg.,  §  331. 

It  is  also  settled  that  the  comparative  degrees  of  the  negli- 
gence of  the  respective  parties  will  not  control  the  question 
of  liability,  but  that  if  the  plaintiff,  in  any  degree,  proxi- 
mately contributed  to  the  injury,  he  cannot  recover.  Drake 
V.  Mount,  4  Vroom  441;  Haslan  et  al.  v.  31.  &  E.  R.  R. 
Co.,  Id.  147 ;  Sper.  &  Red.  on  Neg.,  §  37 ;  Whart.  on  Neg., 
§  334. 

It  is  also  settled  that  if  the  case  presents  a  fairly  debatable 
question  whether  the  plaintiffs'  negligent  conduct  so  contrib- 
uted, the  solution  of  that  question  is  for  the  jury ;  but  if  it 
clearly  appears  that  such  conduct  did  contribute  to  the  ])ro- 
duction  of  the  injury,  then  the  court  should  control  the  case 
and  direct  a  non-suit.  Moore  v.  Central  R.  R.  Co.,  supra; 
Runyon  v.  Central  R.  R.  Co.,  1  Dutcher  556 ;  Aycrigg  v.  New 
York  and  Erie  R.  R.  Co.,  1  Vroom  460 ;  Harper  v.  Erie  R. 
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R.  Co.,  3  Vroom  88 ;  Mathews  v.  Penna.  Central  R.  R.  Co.,  7 
Vroo7n  531 ;  Toffey  v.  D.,  L.  &  W.  R.  R.  Co.,  supra;  Bonnell 
V.  D.,  L.  &  W.  R.  R.  Co.,  supra;   Whart.  on  Neg.,  §  427. 

Does  the  evidence  taken  at  the  trial,  in  this  case,  show  a 
clear  case  of  negligence  on  the  part  of  the  plaintiffs'  servant 
contributing,  proximately,  to  the  cause  of  the  injury  in  ques- 
tion? 

The  question  of  the'presence  or  absence  of  negligence  must 
be  largely  dependent  upon  the  circumstances  surrounding  each 
case.  The  test  is  the  absence  of  such  caution  as  a  person  of 
ordinary  prudence  would  exercise  under  the  circumstances. 

The  degree  of  care  which  a  person  is  called  upon  to  exert 
rises  and  falls  with  the  danger  to  himself  and  to  others  who 
are  dependent  upon  his  conduct. 

A  person  dealing  with  noxious  chemicals  or  dangerous  ma- 
chinery is  chargeable  with  a  high  degree  of  vigilance,  because 
the  natural  result  of  a  less  degree  of  care  is  disaster  to  life 
and  property. 

Upon  the  managers  of  a  railroad,  compelled  to  use  fire  and 
powerful  engines  and  swift  trains,  which,  by  the  least  mis- 
management, may  occasion  terrible  injury  to  life  and  devasta- 
tion to  proi>erty,  is  thrown  a  liability  to  use  a  degree  of  care 
commensurate  with  the  risk.  Salmon  v.  D.,  L.  &  W.  R.  R. 
Co.,  10  Vroom  299 ;  West  v.  N.  J.  R.  R.  &  T.  Co.,  3  Vroom 
91 ;  Klein  v.  Jewett,  11  C.  E.  Green  474, 12  Id.  550 ;  Bradley 
v.  Boston  and  M.  R.  R.,  2  Cush.  539;  C,  B.  &  Q.  R.  R.  Co.  v. 
Stumps,  55  III.  367 ;  Whaii.  on  Neg.,  §  798.  And  inasmuch  as 
the  exigencies  of  modern  life  have  compelled  the  legalizing  of 
these  means  of  commerce,  the  law  has  imposed  upon  the  citizen 
the  duty  of  exercising  the  liighest  practicable  degree  of  care 
in  avoiding  the  danger  to  himself  and  the  possible  injury  to 
those  carried  likely  to  be  caused  by  a  collision  with  or  an  ob- 
struction of  these  trains.  Moore  v.  Central  R.  R.  Co.,  supra  ; 
Runyon  v.  Central  R.  R.  Co.,  supra  ;  Telfer  v.  Northeryi  R. 
R.  Co.,  supra. 

Perhaps  no  question  has  more  frequently  received  the  con- 
sideration of  the  courts  than  what  conduct  amounts  to  the 
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exercise  of  the  proper  degree  of  care  in  avoiding  a  railway 
collision;  and  when  we  reflect  that  in  this  country  alone, 
during  every  hour  of  the  day  and  night,  hundreds  of  puch 
trains  are  speeding  through  villages  and  across  highways,  it  is 
only  marvelous  that  the  occasions  for  these  judicial  examina- 
tions are  not  still  more  frequent. 

But  the  occasions  have  been  sufficiently  frequent  to  give 
the  courts  the  opportunity  to  express  considerable  judicial 
sentiment  upon  the  question,  and  that  sentiment  has  been 
formulated  into  rules,  which  may  be  applied  to  the  solution  of 
almost  every  kindred  question  that  may  arise. 

A  primary  rule  of  legal  caution  is  that  a  person  about  to 
cross  a  railroad  is  bound  to  use  his  eyes  and  ears,  to  watch  for 
sign-boards  and  signals,  to  listen  for  bell  or  whistle,  and  to 
guard  against  the  approach  of  a  train  by  looking  each  way 
before  crossing.  TeJfer  v.  Northern  R.  R.  Co.,  supra;  Has- 
lan  V.  M.  &  E.  R.  R.  Co.,  4  Vroom  147;  Cliff  v.  Midland 
R.  R.  Co.,  5  Q.  B.  258  ;  Stuhley  v.  London  and  N.  W.  R.  R. 
Co.,  L.  R.,  1  Exch.  13 ;  Butterjkld  v.  Western  R.  R.  Co.,  10 
Allen  532;  Baxter  v.  Troy  and  Boston  R.  R.  Co.,  U  N.  Y. 
502.  Nor  will  the  fact  that  the  company  has  failed  to  pro- 
vide or  give  a. statutory  signal  relieve  the  person  from  making 
this  observation,  if  he  has  an  opportunity,  by  a  view  of  the 
road,  to  avoid  danger.  Runyon  v.  Central  R.  R.  Co.,  sup-a; 
McCall  V.  N.  Y.  Central  R.  R.  Co.,  54  N.  Y.  642;  Ernd  v. 
Hudson  River  R.  R.  Co.,  39  N.  Y.  61 ;  Phelps  v.  Illinois 
R.  R.  Co.,  29  III.  447. 

Upon  turning  to  the  testimony  in  the  present  case,  the  fol- 
lowing facts  appear :  The  wagon  of  Mr.  Righter  was,  at  the 
time  of  the  collision,  driven  by  Deany,  a  servant.  He  had 
driven  along  Jefferson  avenue,  which  runs  parallel  with  the " 
railroad,  and  turned  into  Fairmount  avenue,  which  crosses  the 
railroad.  It  was  in  crossing  the  railroad  on  this  avenue  that 
the  collision  occurred.  The  place  where  Deany  turned  into 
Fairmount  avenue  is  about  two  hundred  yards  from  the  rail- 
road. Before  he  reached  the  railroad  he  crossed  Walnut 
street,  a  street  running  parallel  with  the  railroad,  and  crossing 
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Fairmount  avenue  two  hundred  and  seven  f(  et  from  the  rail- 
road. 

There  is  a  slight  descent  from  Jefferson  avenue  to  Walnut 
street,  but  from  Walnut  street  to  the  railroad  it  is  about 
level.  Fairmount  avenue  is  eighty  feet  in  width,  and  crosses 
the  railroad  at  right  angles.  The  railroad,  where  it  crosses 
Fairmount  avenue,  has  three  tracks.  The  westerly  track  is 
for  trains  going  soutli,  tlie  middle  track  for  trains  going  north, 
and  the  easterly  track  is  a  switch  and  side-track.  The  train 
which  struck  the  wagon  of  the  plaintiffs  was  going  north,  on 
the  middle  track ;  the  wagon  was  crossing  from  east  to  west. 

About  a  quarter  of  a  mile  north  from  this  crossing  is  the 
North  Elizabeth  station ;  about  a  mile  south  is  the  Central 
Elizabeth  station.    The  track  between  them  is  nearly  straight. 

In  passing  down  Fairmount  avenue  from  Walnut  street, 
there  was  no  difficulty  in  observing  the  approach  of  a  train 
from  the  north.  In  the  direction  of  the  North  Elizabeth 
station  there  were  neither  fences,  houses  nor  trees  to  intercept 
the  vision. 

In  the  other  direction,  from  which  the  colliding  train  came, 
there  were  no  fences  or  houses,  bnl  there  were  some  trees. 
There  were  two  or  three  trees  growing  on  that  side  of  Fair- 
mount  avenue,  and  there  were  a  few  trees  growing  on  a  line 
on  the  easterly  side  of  the  railroad,  and  about  forty-seven  feet 
from  the  middle  track,  but  not  on  the  company's  land.  Many 
of  these  trees  were  small,  and  between  some  there  was  con- 
siderable space.  How  much  these  trees  intercepted  the  view 
of  the  track  is  not  very  clear,  nor  do  I  think  material. 

The  railroad  caution-post  at  the  crossing  at  Fairmount  ave- 
nue was  twenty-five  feet  from  the  easterly  track,  and  thirty- 
three  or  thirty-eight  feet  from  the  middle  track.  Standing  on 
a  line  with  this  caution-post,  in  the  middle  of  Fairmount 
avenue,  the  track  was  visible  for  a  mile  to  the  South. 

This  all  appears  from  the  testimony  of  Mr.  Lehlbach,  a 
witness  for  the  plaintiffs. 

Into  this  avenue,  then,  Deany,  on  the  22d  of  July,  1878, 
turned  his  wagon,  and  drove  down  across  Walnut  street.     Ho 
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says  that  he  stopped  at  Walnut  street  and  listened.  He  saw 
a  train  standing  at  the  North  Elizabeth  station ;  looked  to 
the  south,  and  saw  no  train.  He  started  on  again,  and  when 
he  came  within  one  hundred  and  twenty  feet  of  the  road  he 
stopped  again  and  pulled  up  his  horses.  He  saw  the  train  at 
the  depot,  and  stood  and  looked  and  listened,  and  hearing  no 
bell  or  whistle,  he  started  on  again ;  and  when  he  got  upon 
the  side  track — the  horses  on  the  other  track — saw  the  train 
come  flying  right  into  hitn.  It  struck  the  rear  part  of  the 
wagon,  and  the  persons  therein  were  thrown  out  and  injured. 

Now,  it  clearly  appears  that  wliatever  obstruction  there  was 
to  prevent  a  view  of  the  track  to  the  south  at  any  point  on 
Fairmount  avenue  from  Walnut  street  to  the  caution-post,  yet 
when  Deany  came  opposite  that  post,  and  while  still  more 
than  thirty  feet  from  the  middle  track,  he  had  a  clear  field  f(ir 
observation.  He  says  his  horses  were  gentle.  He  says  he 
was  driving  at  a  jog-trot. 

I  am  unable  to  see  any  reason  why,  if  he  had  used  his  eyes 
with  any  degree  of  care,  he  could  not  have  seen  the  approach- 
ing train  in  time  to  arrest  the  progress  of  his  carriage  and 
avoid  the  collision.  It  was  his  duty  to  approach  the  track 
with  caution,  and  to  have  his  horses  at  such  a  gait  and  under 
such  control  as  would  allow  him  to  arrest  their  movements  at 
once.  Deany  himself  does  not  say  that  he  looked  at  that 
point.  There  is,  however,  the  testimony  of  three  witnesses, 
who  say  that  they  saw  him  look.  But  such  testimony  cannot 
aid  the  plaintiffs  where  it  is  clear  that,  if  he  looked  with  aire, 
he  must  have  seen  the  train.  If  a  traveler,  says  Dr.  Wharton, 
by  looking  along  the  road,  could  have  seen  an  approaching 
train  in  time  to  escape,  it  would  be  presumed,  in  case  of  col- 
lision, that  he  did  not  look,  or,  looking,  did  not  heed  what  he 
saw.      Whart.  on  Neg.,  §  382. 

It  is  said,  or  was  said  below,  that  there  were  facts  which 
operated  to  interfere  with  Deany's  discovery  of  the  approach- 
ing train. 

There  was  a  train  standing  at  the  North  Elizabeth  station, 
which  was  blowing  off  steam,  which  prevented,  or  might  have 
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prevented,  his  hearing  the  bell  of  the  colliding  train.  But  it 
is  obvious,  from  the  principles  already  enumerated,  that  this 
did  not  excuse  the  use  of  his  eyes.  He  was  bound  to  watch 
as  well  as  listen. 

Nor  can  the  fact  that  a  train  was  moving  from  another  di- 
rection have  any  weight.  When  a  person  is  confused  by  the 
presence  of  two  dangers,  and  in  endeavoring  to  avoid  one 
meets  the  otiier,  it  will  then,  when  it  appears  that  such  second 
danger  was  caused,  not  by  want  of  care,  but  by  terror  or  con- 
fusion likely  to  result  from  the  situation,  relieve  the  injured 
person  from  the  imputation  of  negligence.  This  train,  how- 
ever, was  a  quarter  of  a  mile  away.  It  was  just  moving  off. 
It  could  not  have  distracted  the  attention  of  Deany  so  as  to 
have  prevented  his  looking  in  the  opposite  direction,  nor  does 
he  say  that  it  did.  It  is  also  claimed  that  his  view  of  the 
■colliding  train  was  intercepted  by  four  platform-cars  which 
stood  on  the  siding.  These  cars  were  so  low  as  to  conceal  only 
a.  part  of  the  cars,  and  so  located  as  to  intercept  the  view  of 
only  a  part  of  the  train.  I  think  that  the  absence  of  motion 
of  these  platform-cars  would  only  render  the  motion  of  the 
train  more  perceptible.  That  the  motion  of  an  engine  and  a 
train  of  passenger  cars  could  be  so  concealed  by  these  plat- 
form cars  as  to  prevent  the  discovery  of  the  approaching 
train  by  Deany  does  not  seem  to  me  possible. 

I  am  compelled  to  the  conclusion  that  the  negligence  of 
Deany  was  clear,  and  that  it  proximately  contributed  to  the 
collision. 

However  unfortunate  the  result  is  to  the  plaintiffs,  yet,  by 
a  well-settled  rule  of  law,  Deany's  negligence  is  imputable  to 
his  employers,  and  they  should  therefore  have  been  nonsuited 
below. 

The  judgment  should  be  reversed. 

For  affirmance — Dixon,  Knapp,  Scudder — 3. 

For  reversal — The  Chancellor,  Chief  Justice,  Reed, 
Van  Syckel,  Dodd,  Green,  Lathrop — 7. 
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JOHN  McANDKEWS,  PLAINTIFF   IN   ERROK,  v.  ABEAHAM 
COLLERD,  DEFENDANT  IN  ERROR. 

1.  The  Delaware,  Lackawanna  and  Western  Railroad  Company  having 
legislative  authority  to  construct  a  tunnel  through  Bergen  Hill,  con- 
tracted witli  M.  to  do  the  work.  Tlie  tunnel  was  driven  through  rock 
was  begun  in  1873,  and  completed  in  1877.  M.  constructed  near  the 
eastern  end  of  the  tunnel,  and  within  the  limits  of  Jersey  City,  a 
magazine  for  the  explosive  materials  which  he  used  in  blasting.  la 
1876,  at  night,  the  materials  exploded,  doing  great  damage  to  prop- 
erty, and  injuring,  among  the  property,  some  houses  belonging  to  C. 
In  a  suit  brought  to  recover  damages  for  the  injury — Held — 

1.  That  the  legislative  authority  to  a  private  corporation,  or  an  indi- 
vidual, to  do  a  work  for  its  or  his  own  profit,  does  not  include  author- 
ity to  use,  at  whatever  hazard  to  the  persons  or  property  of  others, 
dangerous  materials,  even  though  they  are  necessary  to  the  convenient 
prosecution  of  the  work. 

2.  They  will  be  liable  for  the  injury,  although  no  negligence  or  want 
of  skill  in  executing  the  work  is  proved,  and  liable  for  actual  dam- 
ages, even  though  they  show  that  they  have  done  the  work  in  the 
most  careful  manner. 

2.  Where  a  nuisance  complained  of  is  a  public  nuisance,  no  degree  of 
care  will  relieve  a  partv  from  liability  to  respond  for  damages  arising 
from  it.  

In  error  to  the  Supreme  Court.  The  opinion  in  this  case 
was  delivered  at  the  November  Terra,  1879. 

For  the  plaintiff  in  error,  /.  D.  Bedle  and  Odell,  of  N.  Y. 

For  the  defendant  in  error,  W.  C  Spencer  and  B.  Williamson. 

The  opinion  of  the  court  was  delivered  by 

The  Chancelloe.  The  case  on  which  the  question  to  be 
considered  arises,  is  the  following :  The  Delaware,  Lacka- 
wanna and  Western  Railroad  Company  having  legislative 
authority  to  construct  a  tunnel  for  its  road  through  Bergen 
Hill,  contracted  with  McAndrews  to  do  the  work.  The  tunnel 
was  driven  through  rock.  The  work  was  begun  ui  1873,  and 
was  in  progress  from  that  time  until  1877,  when  it  was  com- 
pleted.    McAndrews  constructed  near  the  eastern  end  of  the 
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tunnel,  and  within  the  limits  of  Jersey  City,  a  magazine  for 
the  explosive  materials  which  he  used  in  blasting  the  rock. 
In  1876,  at  night,  while  the  magazine  was  maintained  there 
by  McAndrews  for  the  purpose  before  mentionetl,  the  mate- 
rials exploded,  doing  great  damage  to  property  in  the  vicinity, 
even  at  the  distance  of  about  twelve  hundred  feet.  Among 
the  property  injured  were  some  houses  belonging  to  Collerd, 
and  this  suit  was  brought  to  recover  damages  for  the  injury 
to  them. 

The  proposition  presented  by  the  plaintiff  in  error,  and  on 
which  he  rests  his  right  to  a  reversal  of  the  judgment  against 
him,  is  that,  inasmuch  as  the  explosive  materials  were  neces- 
sary to  the  work,  and  the  work  was  done  pursuant  to  legisla- 
tive authority,  the  collection  of  the  explosives  in  magazine, 
in  such  quantity  as  the  convenient  prosecution  of  the  work 
reasonably  required,  although  highly  dangerous,  was  not  a 
nuisance — that  is  to  say,  that  in  the  legislative  authority  to  do 
the  work,  was  included  the  authority  to  store,  with  impunity, 
in  a  convenient  place,  so  much  explosive  material  as  might  be 
necessary  for  the  convenient  prosecution  of  the  work,  not- 
withstanding the  danger  or  positive  damage  to  others,  or  their 
})roperty,  arising  from  such  collection  of  dangerous  materials. 
Or,  to  state  it  otherwise,  that  the  legislative  authority  secures, 
in  the  absence  of  negligence,  immunity  from  liability  for 
injury  from  the  use  of  any  means  which  may  be  necessary  for 
the  convenient  prosecution  of  the  work.  The  court  charged 
the  jury  that  nothing  but  the  most  imperious  and  absolute 
necessity  would  justify  such  a  conclusion;  that  the  legislature 
could  not  be  charged  with  an  intention  to  authorize  a  nuisance 
dangerous  to  life  and  property  in  a  community,  if  there  was 
any  other  way  in  which  the  work  could  be  done ;  and  that  it 
was  Incumbent  on  the  defendant,  in  the  action,  to  satisfy  the 
jury  that  it  was  absolutely  necessary  to  have  the  magazine 
there,  with  stores  of  explosives,  as  maintained  by  him.  The 
plaintiff  in  error  has  no  reason  to  complain  of  this  charge. 
It  was  quite  as  favorable  to  him,  to  say  the  least  of  it,  as 
it  ought  to  have  been.     His  proposition  that  the  legislative 
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authority  to  a  private  corporation,  or  an  individual,  to  do  a 
work  for  its  or  his  own  profit,  includes  authority  to  use,  at 
whatever  hazard  to  the  persons  or  property  of  others,  danger- 
ous materials,  provided  they  be  necessary  to  the  convenient 
prosecution  of  the  work,  cannot  be  sustained.  This  question 
was  considered  in  Hay  v.  Cohoes  Co.,  2  N.  Y.  159,  and  in 
Tremain  v.  Cohoes  Co.,  Id.  163,  where  a  land-owner  sought 
damages  for  injury  to  his  property  by  the  blasting  of  rocks 
by  the  defendants,  in  constructing  a  canal  under  legislative 
authority.  The  defendants  insisted,  in  the  former  case,  that 
unless  they  were  guilty  of  negligence,  unskillfulness,  wanton- 
ness, or  delay,  they  were  not  liable ;  and  in  the  other,  that 
they  should  be  permitted  to  show,  in  exoneration  from  liabil- 
ity for  damages,  that  they  executed  the  work  in  the  most 
careful  manner. 

It  was  held  that  they  were  liable  for  the  injury,  although 
no  negligence  or  want  of  skill  in  executing  the  work  was 
proved,  and  that  they  were  liable  for  actual  damages,  even 
though  they  showed  that  they  had  done  the  work  in  the  most 
careful  manner.  There  is  an  obvious  distinction  between 
the  liability  of  a  private  corporation  to  public  prosecution  for 
a  legalized  nuisance,  and  its  liability  to  a  private  action  for 
damages  arising  from  such  nuisance.  In  the  one  case,  the 
legislative  authority  is  a  ])rotection,  and  in  the  other  it  is  not. 
Wood  on  Nuisances,  §  750.  Said  the  court  in  Tinsman  v. 
B.  D.  R.  R.  Co.,  2  Butcher  148  :  "The  position  that  a  cor- 
poration authorized  to  construct  public  highways,  or  other 
works  of  public  improvement,  are  vested  with  the  immuni- 
ties that  pertain  to  the  sovereign,  and  are  exempt  from  liabil- 
ity to  damages  for  injuries  done  to  individuals  in  the  exercise 
of  that  power,  cannot  be  sustained  upon  grounds  of  reason 
and  justice.  That  the  individual  is  entitled,  in  justice  and 
equity,  to  remuneration,  has  never  been  denied.  It  is  a  prin- 
ciple of  natural,  as  well  as  constitutional  law,  that  private 
property  can  be  taken  for  public  use  by  virtue  of  the  eminent 
domain,  only  upon  just  compensation.  And  in  regard  to  that 
class  of  injuries  not  falling  within  the  pale  of  the  constitu- 
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tional  provision,  at  least  where  the  injury  is  direct,  it  is 
admitted  that  the  party  injured,  upon  principles  of  natural 
justice,  is  entitled  to  reparation."  The  distinction  is  drawn, 
in  that  case,  between  the  non-liability  of  public  agents,  in  the 
construction  within  their  limitations,  of  public  works  and  the 
liability  of  private  corporations  authorized  by  the  legislature 
to  construct  and  operate  works  for  their  own  emolument, 
though  for  public  advantage. 

The  keeping  of  gunpowder,  nitro-glycerine,  or  other  explo- 
sive substances,  in  large  quantities,  in  the  vicinity  of  a  dwell- 
ing-house or  place  of  business,  is  a  nuisance  per  se,  and  may 
be  abated  as  such  by  action  at  law  or  injunction  in  equity; 
and  if  actual  injury  results  therefrom,  the  person  keeping 
them  is  liable  therefor,  even  though  the  act  occasioning  the 
explosion  is  due  to  other  persons,  and  is  not  chargeable  to 
his  personal  negligence.  Wood  on  Nuisances,  §  142;  Cuff  v. 
N.  &  N.  Y.  R.  E.  Co.,  6  Vroom  17. 

Our  statute  prohibits  the  keeping  in  store,  within  a  quarter 
of  a  mile  of  any  town,  &c.,  of  nitro-glycerine  and  of  gun- 
powder, in  larger  quantity  than  a  specified  amount,  making 
the  violation  of  the  prohibition,  in  either  case,  a  misdemeanor. 
Mev.,  pp.  264,  466.  The  justice  correctly  charged  in  this 
case,  that  if  the  nuisance  complained  of  was  a  public  nuisance, 
no  degree  of  care  would  relieve  from  liability  to  respond  for 
ilamages  arising  from  it.  Tremain  v.  Cohoes  Co.,  2  N.  Y.  163; 
Wood  on  Nuisances,  §  28. 

There  is,  in  my  opinion,  no  error  in  the  judgment.  It 
should  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice,  De- 
PUE,  Dixon,  Knapp,  Reed,  Woodhull,  Clement,  Dodd, 
Green,  Lilly,  Wales — 12. 

For  reversal — None. 


CASES  DETERMINED 


IN   THE 


SUPREME  COURT  OF  JUDICATURE 

OF   THE 

STATE  OF  NEW  JERSEY. 

JUNE  TERM,  1880. 

EZRA  DOUGHTY  v.  DANIEL  CONOVER. 

1.  A  statute  regulating  the  fisheries  throughout  the  state,  is  not  uncon- 
stitutional with  respect  to  a  provision  making  penal  the  use  of  nets  at 
certain  times  in  particular  counties. 

2.  In  a  summary  proceeding  for  a  penalty,  an  exception  in  the  statute, 
though  not  in  the  enacting  clause,  must  be  shown  to  be  inapplicable 
in  the  case  by  proper  averments. 

3.  The  conviction  must  contain  sufficient  of  the  evidence  to  show  the 
legal  propriety  of  the  judgment  founded  upon  it. 


Writ  of  error. 

Complaint  was  made  before  a  justice  of  the  peace  of  the 
county  of  Atlantic,  of  a  violation  of  the  second  section  of  the 
act  for  the  preservation  of  fish,  passed  April  5th,  1878.  That 
section  is  in  these  words,  viz. :  "  That  it  shall  not  be  lawful 
for  any  person  or  persons  to  put,  place  or  haul  any  gill,  drift 
or  other  net  at  any  time  whatever,  for  the  taking  or  catching 
of  fish,  between  the  first  day  of  June  and  the  first  day  of  Sep- 
tember, in  any  of  the  waters  of  Burlington  and  Atlantic." 
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The  complaint  was  in  the  following  words : 

"  State  of  New  Jersey,  Atlantic  county,  ss. — Daniel  Con- 
over,  upon  his  oath,  complains  that  on  the  twenty-fourth  day 
of  July,  1878,  at  the  hour  of  about  nine  o'clock  in  the  evening 
of  the  aforesaid  date,  at  a  place  or  location  commonly  called 
Deft  Flat,  in  the  county  aforesaid,  and  the  within-mentioned 
state,  one  Ezra  Doughty  did  then  and  there,  with  intent,  fish 
with  a  net,  he  well  knowing  that  he  was  then  and  there  vio- 
lating the  statutes  made  and  provided  for  prohibiting  the  said 
fishing  at  that  time,  and  at  other  divers  times,  in  and  about 
the  said  county,  against  the  peace  of  this  state,  the  government 
and  dignity  of  the  same.  Therefore  he  asks  that  the  said  Ezra 
Doughty  may  be  apprehended,  held  to  answer  to  the  said 
complaint,  and  dealt  with  as  law  and  justice  may  require. 

"  Daniel  Conover. 
"  Sworn,"  &c. 

The  hearing  and  judgment  were  thus  recorded  by  the 
justice : 

"  The  state  offered  in  evidence  the  map  of  Atlantic  county; 
Daniel  Conover,  William  Conover  and  Joseph  H.  Skirm 
sworn  ;  the  state  proved  that  defendant  was  fishing  in  the 
water  with  a  net ;  said  water  and  net  prohibited  by  the 
statute  passed  April  5th,  1878 ;  the  defendant  offered  no  evi- 
dence, therefore  I  rendered  judgment  in  favor  of  the  state  in 
the  sum  of  twenty  dollars,  and  three  dollars  and  twenty-five 
cents  costs,  and  stand  committed  until  the  fine  and  costs  are 
paid." 

This  judgment  was  affirmed  in  the  Circuit  Court,  and  it  is 
this  latter  judgment  that  is  brought  up  by  this  writ  of  error. 

Argued  at  February  Term,  1880,  before  Beasley,  Chief 
Justice,  and  Justices  Van  Syckel  and  Dixon. 

For  the  plaintiff  in  error,  H.  L.  Slape. 
For  the  defendant  in  error,  W.  Y.  Johnson. 
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The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  first  error  assigned,  and 
the  one  specially  emphasized  in  the  brief  of  the  counsel  for  the 
plaintiff  in  error,  is,  that  the  section  of  the  act  by  virtue  of 
^vhich  this  prosecution  was  instituted,  is  unconstitutional. 

The  provision  thus  arraigned  interdicts  the  fishing  with  a 
net  of  a  certain  description,  during  a  designated  part  of  the 
year,  "in  any  of  the  waters  of  the  counties  of  Burlington  and 
Atlantic;"  and  the  contention  is  that,  as  the  operation  of  the 
clause  is  thus  confined,  the  enactment  is  local,  and  conse- 
quently is  out  of  harmony  with  one  of  the  prohibitions  in  the 
fourth  placitum  of  Section  7  of  the  amended  constitution. 
The  clause  thus  drawn  in  question  declares  that  "no  general 
law  shall  embrace  any  provision  of  a  private,  special  or  local 
•character."  But  it  seems  to  me  very  obvious  that  this  re- 
strictive injunction  does  not  apply  to  such  a  law  as  the  one 
under  consideration.  A  law  is  not  necessarily  of  a  special  or 
local  character  because  it  prohibits  the  doing  of  a  thing  in  a 
certain  locality.  If  this  were  so,  a  law  regulating  the  use  of 
the  public  roads  of  the  state,  and  imposing  penalties  for  the 
infringement  of  such  rules,  would  be  illegitimate,  as  such  a  law 
would  be  local,  in  the  sense  that  it  prohibited  the  doing  of 
certain  acts  in  particular  localities,  to  wit,  within  the 
bounds  of  the  t)ublic  highways.  I  do  not  see  how  a  law  can 
be  said  to  have  a  special  or  local  character,  that  does  not  con- 
fer eitlier  a  particular  benefit,  or  does  not  impose  a  particular 
burthen  upon  the  inhabitants  of  a  designated  place  or  district. 
It  is  very  plain  that  the  law  in  question  is  free  from  such 
characteristics.  It  is  entitled  "  An  act  for  the  preservation  of 
fish,"  and  its  purpose  is  to  regulate  throughout  the  state  this 
public  interest.  The  operation  of  the  statute  is  as  broad  as 
the  subject  to  be  regulated,  for  it  extends  its  adjustments  to  all 
the  waters  under  the  dominion  of  the  state,  and  when  it  im- 
poses the  restrictions  in  the  second  clause,  which  is  the  one 
under  criticism,  such  burthens  are  laid  not  only  upon  the  in- 
habitants of  the  two  counties  that  are  mentioned,  but  upon  all 
the  citizens  of  the  state.     In  short,  this  act  dealt  with  a  matter 
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of  general  concern,  and  it  put  a  restraint  upon  everybody :  it 
is  not,  therefore,  special  or  local  in  its  character. 

This  first  point  must  be  overruled. 

But  on  several  of  the  other  errors  assigned,  the  plaintiff  in 
error  is  entitled  to  judgment  in  his  favor.  I  shall  notice  only 
the  most  important,  and  that  very  briefly. 

In  the  first  place,  the  complaint  is,  in  a  substantial  respect,, 
defective.  In  the  sixth  section  of  the  act  on  which  the  suit  is 
founded,  there  is  an  exception  to  the  prohibition  against  fish- 
ing with  nets  in  the  waters  of  the  county  of  Atlantic.  It  is^ 
not,  therefore,  shown  with  certainty  that  the  plaintiff  in  error, 
when  he  used  a  net,  violated  this  law,  as  such  act  may  have 
been  done  in  waters  in  the  county  of  Atlantic,  from  the  use 
of  which  persons  were  not  debarred.  On  the  part  of  the  de- 
fendant in  error,  it  was  urged  that  the  rule  of  civil  and  crim- 
inal pleading  was  applicable,  and  that  such  rule  did  not 
require  a  saving  clause  to  be  noticed  that  was  contained  in  a. 
section  subsequent  to  the  enacting  clause.  Upon  this  point 
the  decision  in  MoGear  et  al.  v.  Woodruff,  4  Vroom  213,  was- 
relied  on.  But  the  principle  of  that  case  is  not  in  point.  That 
was  a  regular  action  at  law  for  a  penalty  prescribed  by  an 
ordinance  of  a  city,  and  the  rule  of  pleading  in  civil  cases  was 
germane.  But  neither  that  rule,  or  the  rule  that  applies  to- 
indictments,  has  place  when  we  seek  for  the  regulations  pro- 
vided by  law  with  respect  to  the  summary  proceeding  by 
complaint  and  conviction.  It  has  been  thought  that  such  prose- 
cutions easily  run  into  oppression,  and  it  is  on  that  account 
that  the  law  has  thrown  around  the  person  inculpated  its 
strongest  safeguards.  Referring  to  this  subject,  Chitty,  in  the 
first  volume  of  his  Criminal  Law,  page  284,  thus  expounds 
the  doctrine  :  "  Convictions  upon  penal  statutes  require  in  this 
respect  much  greater  strictness  than  indictments ;  for  in  gen- 
eral, it  is  necessary  to  show  by  negative  averments,  that  the 
defendant  is  not  within  any  of  the  provisions  or  exceptions  of 
the  statute.  It  has,  indo.d,  been  said  that  where  the  provisa 
is  subsequent  to,  and  independent  of  the  enacting  clause,  it  is 
unnecessary  to  negative  its  exceptions ;  but  this  seems  contrary 
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to  the  whole  course  of  the  decisions.  The  reason  for  this  dis- 
tinction may  be,  that  the  former  are  summary  proceedings 
•before  an  inferior  jurisdiction,  and  do  not  afford  to  the  de- 
fendants those  advantages  that  the  common  law  allows  them  ; 
and  therefore  it  is  reasonable  that  it  should  appear  on  the 
face  of  the  proceedings  that  they  have  no  statuable  defence  on 
which  they  can  rely."  The  cases  cited  in  the  notes  to  this 
passage  are  numerous,  and  show  conclusively  that  this  rule  of 
law  has  been  for  a  great  length  of  time  entirely  established ; 
therefore,  it  would  be  superfluous  to  discuss  the  subject  further. 
In  this  respect  the  procedure  is  fatally  defective. 

So,  likewise,  is  the  conviction  insufficient.  The  record  must 
show  the  grounds  of  the  conviction,  so  that  the  supervisory 
court,  reviewing  the  proceedings,  can  see  that  the  law  has  been 
strictly  observed.  In  the  present  case  all  that  the  justice 
states  is,  that  certain  witnesses  were  sworn,  and  his  own  infer- 
ence that  such  testimony  made  out  a  case  against  the  defend- 
ant. It  is  im})ossible  to  discover  from  such  a  statement, 
whether  this  judgment  was  warranted  upon  legal  principles. 
We  have  the  word  of  the  justice  for  this  and  nothing  else.  So 
far  as  my  observation  extends,  it  has  been  uniformly  decided 
that  such  a  record  is  radically  imperfect.  This  view  has  been 
repeatedly  expressed  judicially  in  our  own  courts.  In  the  case 
■of  Keeler  v.  Milledge,  4  Zah.  145,  this  doctrine  is  affirmed  in 
express  terms,  for  it  is  said  "  it  should  set  out,  not  only  the 
names  of  the  witnesses  examined,  but  at  least  the  substance  of 
the  testimony,  that  the  court  above  may  judge  of  its  sufficiency 
to  convict."  Handlin  ads.  State,  1  Harr.  96,  is  an  authority 
to  the  same  effect.  In  the  recent  case  of  Buck  v.  Danaen- 
■backer,  8  Vroom  359,  the  doctrine  is  emphatically  reiterated. 
In  these  cases  a  number  of  authorities  are  referred  to. 

This  defect  also  vitiates  the  judgment. 

Upon  looking  into  the  original  record  sent  up  with  the  writ 
of  error,  I  find  mistakes  and  irregularities  that  would  of  them- 
selves be  fatal  to  this  conviction.  The  complaint  and  sum- 
mons were  against  Elisha  Doughty ;  the  conviction  is  against 
-Ezra  Doughty ;  and  the  record  in  the  Circuit  Court  cites  and 
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affirms  a  judgment  recovered  by  Daniel  Conover  against  Ezra 
Doughty  in  the  court  for  the  trial  of  small  causes.  There  was. 
no  such  judgment,  as  the  conviction  was  of  course  before  a 
justice  of  the  peace,  as  such,  and  not  in  the  court  for  the  trial 
of  small  causes. 

The  judgment  is  erroneous  and  must  be  reversed. 


HAKKIET  L.  WOODKUFF  v.  CLARK  &  APGAR. 

A  sale  of  chattels  made  by  a  husband  to  his  wife,  unaccompanied  by 
a  delivery,  cannot  be  enforced  in  an  action  at  law  by  force  of  the- 
statutes  of  this  state  relative  to  married  women. 

Goods  sold  by  a  husband  to  his  wife,  but  not  delivered  to  her,  were 
seized  under  execution  by  the  creditors  of  the  husband.  Held,  that  re- 
plevin for  such  goods  would  not  lie  in  favor  of  the  wife. 


In  replevin. 

The  property  in  dispute  was  claimed  by  the  plaintiffs  by^ 
virtue  of  a  chattel  mortgage  executed  to  her  by  her  husband^ 
to  secure  the  sum  of  $350,  alleged  to  be  due  to  her  from  him 
for  so  much  money  loaned  to  him  by  her.  This  mortgage 
was  due.  The  chattels  mortgaged  remained  in  the  possession 
of  the  husband,  and  were  seized  by  a  subsequent  execution 
against  him  in  favor  of  the  defendants. 

The  case  came  before  this  court  for  its  advisory  opinion,  the 
question  reserved  being,  "  Whether  a  husband  can  execute  to 
his  wife  a  mortgage  on  his  goods  and  chattels,  upon  which  the 
wife  can  maintain  an  action  of  replevin  on  the  facts  as  stated.'^ 

Argued  at  February  Term,  1880,  before  Beasley,  Chief 
Justice,  and  Justices  Van  Syckel  and  Dixon. 

For  the  plaintiff,  W.  W.  Anderson. 

For  the  defendants,  Alvah  A.  Clark. 
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The  opinion  of  the  court  was  delivered  by 
Beasley,  Chief  Justice.  To  substantiate  her  title  and 
thus  manifest  her  right  to  the  property  replevied,  the  plain- 
tiff was  compelled  to  produce  and  prove  the  chattel  mortgage 
given  to  her  by  her  husband.  These  chattels  had  never  been 
in  her  possession,  and  consequently  the  plaintiff  had  no  stand- 
ing on  the  legal  merits  of  the  case,  unless  she  could  establish 
the  validity  in  law  of  this  conditional  sale.  That  this  transfer 
was  enforceable  in  equity,  and  that  the  title  of  the  plaintiff 
would  have  been  protected  in  that /onim  against  the  claims  of 
her  husband's  creditors,  no  one  will  deny,  the  only  questiofi 
being,  Avhether  such  transfer  can  be  recognized  and  effectuated 
by  a  court  of  law. 

It  is  obvious  at  a  glance  that  if  such  legal  recognition  is  to 
be  accorded  to  this  transaction,  such  a  consequence  must  pro- 
ceed wholly  from  legislation,  for  at  the  comnion  law,  tliis  sale 
proceeding  directly  from  the  husband  to  the  wife,  was  an 
absolute  nullity.  Such  has  been,  within  the  prevalence  of 
that  system,  the  invariable  judicial  declaration  whenever  the 
subject  has  been  presented  for  consideration.  "Baron  and 
feme"  says  Lord  Coke,  "  be  one  person  in  law,  so  as  neither  of 
them  can  give  any  estate  or  interest  to  the  other."  Co.  Litt. 
188,  a.  The  modern  authorities  utter  the  same  expressions. 
1  Bright.  H.  &  W.  29.  In  WaUinsford  v.  Allen,  10  Peters  583, 
the  court  sustained  in  equity  a  conveyance  of  slaves  by  a  hus- 
band to  his  wife  in  consideration  of  a  discharge  of  a  decree  for 
alimony,  remarking  that,  "  agreements  between  husband  and 
wife,  during  coverture,  for  the  transfer  from  him  of  property 
directly  to  the  latter,  are  undoubtedly  void  at  law."  The 
same  rule  is  expressed  with  equal  directness  by  Chancellor 
Green  in  the  case  of  Skillmnn  v.  Skillman,  2  Beas.  407,  and  by 
Mr.  Justice  Depue  in  Horner  v.  Wehster's  Ex'r,  4  Vroom  387. 
The  doctrine  is  treated  as  fully  settled  by  Judge  Story,  in  his 
treatise  on  Equity  Jurisprudence,  §  1372.  The  result  is  that, 
upon  admitted  principles,  this  mortgage,  considered  irrespec- 
tively of  any  legislative  innovation,  would  have  been,  for  the 
purposes  of  a  common  law  action,  wholly  inefficacious.     The 
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only  point  to  be  considered,  therefore,  is,  whether  the  statutes 
of  this  state  have  imparted  to  the  matrimonial  relationship  a 
new  capacity  in  this  particular. 

On  this  head  I  have  found  no  difficulty.  In  the  briefs  of 
counsel  this  question  is  discussed  on  the  basis  of  the  large 
capabilities  conferred  upon  married  women  by  the  recent  laws 
enacted  on  that  subject,  and  with  reference  to  the  policy  of 
such  legislation  ;  and  it  may  well  be  that  if  the  present  inquiry 
was  open  to  such  a  range  of  considerations  and  deductions,  to 
reach  a  satisfactory  conclusion  would  not  be  free  from  embar- 
rassment. I  think  there  is  much  force  in  the  remarks  of  Mr. 
Bishop,  in  his  work  on  the  Law  of  Married  Women,  §  368, 
that  it  ought,  in  the  absence  of  special  provision,  to  be  held 
under  statutes  of  this  class,  that  whenever  general  power  of 
contract  is  given  to  tiie  wife,  to  the  extent  of  such  power  the 
husband  and  wife  can  contract  together.  But  although  by 
the  statute  of  this  state  entitled  "  An  act  to  amend  the  law 
rehiting  to  the  property  of  married  women,"  passed  March 
27th,  1874,  {Rev., p.  636,)  a  general  authority  is  conferred  upon 
a  woman  under  coverture,  to  acquire  and  hold  property  and 
to  enter  into  contracts,  as  though  she  was  a,  feme  sole,  still  it  is 
expressly  provided  that  such  authority  does  not  extend  so  far 
as  to  empower  her  to  contract  with  her  husband.  The  re- 
striction to  which  I  refer  is  contained  in  Section  14  of  this 
law,  and  is  comprehended  in  its  last  clause,  which  is  in  these 
words :  "  Nor  shall  anything  herein  enable  husband  or  wife 
to  contract  with  or  to  sue  each  other,  except  as  heretofore." 
This  language  is  not  uncertain,  and  the  provision  is  perspicu- 
ous with  respect  to  its  policy.  The  object  was  to  leave  the  hus- 
band and  wife,  touching  their  capacity  to  bargain  together,  on 
the  ancient  footing  of  the  common  law.  The  clause  is  virtually 
a  legislative  declaration  that,  as  heretofore,  they  may  enter,  inter 
sese,  into  equitable  agreements,  but  not  into  legal  agreements. 
It  was  obviously  intended  that  the  court  of  equity  should,  as  it 
had  always  done,  prior  to  the  amplification  of  the  rights  of  the 
wife,  exercise  a  supervision  over  the  engagements  of  married  per- 
sons.   Nor  is  it  deemed  that  such  an  adjustment  was  an  unwise 
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or  illiberal  one.  The  subject  is  one  that  requires  more  delicate 
handling  than  could  be  given  to  it  through  the  instrumentality 
of  a  jury.  Contracts  of  this  class  do  not  always  rest,  in  point 
of  validity,  on  fixed  and  palpable  rules  of  law ;  sometimes  they 
approach  closely  to  the  field  of  discretion.  In  referring  to  the 
power  that  the  feme  coveH  has  of  bestowing  her  separate  prop- 
erty by  appointment  or  otherwise  on  her  husband,  as  well  as 
upon  a  stranger,  Judge  Story  remarks :  "  But  at  the  same 
time,  courts  of  equity  examine  every  such  transaction  between 
husband  and  wife  with  an  anxious  watchfulness,  and  caution, 
and  dread  of  undue  influence ;  and  if  they  are  required  to  give 
sanction  or  effect  to  it,  they  will  examine  the  wife  in  court, 
and  adopt  other  precautions  to  ascertain  her  unbiassed  will 
and  wishes."  So  it  often  happens  that  relief  is  afforded  only 
upon  equitable  conditions.  All  these  jjrecautionary  measures 
would  be  wanting  to  a  suit  at  law.  The  union  arising  from 
the  matrimonial  connection  is  so  entire,  the  interest  so  mutual 
and  the  confidence  so  complete,  that  the  question  in  the  given 
case,  whetber  a  transfer  of  property  has  been  equitably  ob- 
tained by  one  of  the  married  persons  from  the  other,  or  is  the 
creature  of  coercion  or  undue  influence,  is  often  one  of  the  most 
subtle  and  abstruse  subjects  that  can  be  presented  for  judicial 
investigation — an  investigation  to  which  the  methods  of  a 
court  of  conscience  are  alone  adapted.  Few  subjects  would 
seem  to  fall  more  appropriately  under  equitable  cognizance, 
and  it  was  the  manifest  legislative  intention  to  preserve  for 
the  protection  of  these  important  interests,  the  guards  of  that 
system  of  procedure.  At  all  events,  the  will  of  the  legislature 
is  expressed  in  an  unequivocal  manner,  to  leave  unaltered  the 
status  of  married  persons  in  relation  to  this  subject,  and  the 
consequence  is  the  contract  in  question  caimot  be  carried  into 
effect  in  a  court  of  law. 

Nor  have  I  found  anything  that  militates  with  this  view  in 
any  of  the  cases  cited  in  the  brief  of  the  counsel  of  the  plain- 
tiff. None  of  such  decisions  appertain  to  statutory  provisions 
similar  to  those  that  are  in  force  in  this  state.  In  the  main 
they  are  mere  deductions  finding  a  power  in  the  wife  to  trans- 
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fer  property  to  her  husband,  or  to  take  conveyance  from  him^ 
from  the  circumstance  that  tlie  disability  of  the  wife  to  hold 
lier  property  in  her  own  right  in  connection  with  a  capacity  to 
protect  it  by  suit,  had  been  removed  by  ap[)ropriate  legisla- 
tion, such  legislation  containing  no  preventions  against  her 
dealing  in  such  particular  with  her  husband.  But  even  some 
of  such  cases  do  not  go  to  a  length  that  would  sustain  the 
present  action,  and  this  is  noticeably  so  with  respect  to  the 
decision  in  Savage  v.  G'Neil,  A4:  N.  Y.  298.  This  was  a  suit 
in  replevin  for  goods  sold  by  the  husband  to  the  wife,  who 
was  plaintiif,  and  which  goods,  as  in  the  present  case,  had  been 
seized  by  the  husband's  creditors  under  execution.  The  deci- 
sion was  in  favor  of  the  wife's  right  of  action,  but  such  result 
was  put  on  the  ground  that  the  chattels  in  question  had  been 
actually  put  into  the  possession  of  the  wife,  a  circumstance  of 
which  the  present  case  is  altogether  devoid.  It  is  expressly 
declared  in  the  opinion  read  in  the  case,  that  the  action  would 
not  have  lain  but  for  the  fact  of  such  delivery.  Indeed,  the 
entire  doctrine  by  force  of  which  the  result  above  expressed  in 
the  case  now  pending  has  been  reached,  is  conceded  in  the 
opinion  here  referred  to.  The  expressions  of  the  court  are  so 
much  in  point,  that  it  will  tend  to  the  elucidation  of  the  sub- 
ject under  discussion  to  quote  them :  "  A  wife,"  says  the 
opinion,  "  can  enter  into  contract  for  the  purchase  of  personal 
property  from  her  husband.  Such  a  contract  would  be  void 
in  law,  but  if  founded  upon  a  sufficient  consideration  passing 
from  the  wife,  it  could  be  enforced  against  the  husband  in 
equity.  While  the  contract  remained  executory,  and  the  hus- 
band had  not  delivered  the  property  to  the  wife,  she  would 
have  against  him  a  merely  equitable  claim."  It  is  clear  this 
case  is  an  authority  adverse  to  the  maintenance  of  the  present 
action,  nor  is  it  necessary  at  the  present  time  to  consider  what 
would  be  the  effect,  in  view  of  the  peculiar  provisions  of  our 
own  statute,  of  a  sale  of  a  chattel  by  the  husband  to  the  wife, 
if  aDcom])anied  by  a  transfer  of  the  possession. 

Nor  are  the  adjudications  cited  from  the  Kansas  reports  at 
all  to  the  present  purpose,  as  in  the  leading  case  of  Going  v. 
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Orns,  8  Kansas  89,  it  is  admitted  that  such  interests  as  we 
have  in  hand  are  equitable  claims,  and  are  properly  cognizable 
in  chancery  where  such  a  tribunal  exists,  and  that  the  only 
reason  why  they  can  be  enforced  at  law  in  that  state  is^ 
because  of  the  abolition  of  equitable  procedures  in  that  juris- 
diction. 

The  Circuit  Court  should  be  advised  that  this  action  cannot 
be  sustained. 


DAVID  WAKBASSE  AND  JOSEPH  WARBASSE  v.  THE  SUSSEX 
COUNTY  MUTUAL  INSURANCE  COMPANY. 

1.  Where  the  replication  in  a  suit  on  a  policy  of  insurance  in  reply  to  a 
plea  that  subsequent  insurances  had  been  taken  out  in  violation  of  a 
condition,  sets  up  notice  of  such  subsequent  policies,  it  is  not  necessary 
for  the  defendant  to  prove  at  the  trial,  the  taking  out  of  such  policies 
their  existence  being  admitted  by  the  issue. 

2.  A  policy  issued  to  the  owner  of  a  building,  in  which  the  money  i& 
agreed  to  be  paid,  in  case  of  loss,  to  a  designated  person,  is  a  contract 
with  such  owner,  and  is  liable  to  be  defeated  by  the  violation  of  any 
of  its  conditions  by  such  owner. 


Rule  to  show  cause  why  a  new  trial  should  not  be  granted. 
The  action  was  covenant. 

Argued  at  February  Term,  1880,  before  Beasley,  Chief 
Justice,  and  Justices  Van  Syckel  and  Dixon. 

For  the  plaintiff,  L.  Van  Blarcom  and  L.  Cochran. 

For  the  defendant,  Charles  D.  Thompson  and  Thos.  Kays. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  suit  is  grounded  in  a. 
policy  of  insurance  conditioned  to  indemnify,  to  a  specified 
extent,  William  Wright  and  Abram  R.  Williams  against  los& 
by  fire  to  a  certain  building  and  the  machinery  therein,  of 
which  they  were  the  owners.  The  contract  is  under  the  seal 
o^  the  company,  and  is  in  terms  between  the  company  and 
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these  parties.  The  persons  thus  designated  are  the  assured ; 
they  are  described  in  the  declaration  as  having  the  insurable 
interest  in  the  premises,  and  they  are  to  be  the  actors  in  giving 
the  notice  of  loss  and  performing  tlie  other  specified  condi- 
tions. The  plaintiff's  in  this  action  have  no  other  connection 
with  this  agreement  than  such  as  arises  from  the  following 
declaration,  contained  in  the  policy:  "  Loss,  if  any,  payable  to 
David  and  Joseph  Warbasse,  mortgagees."  The  declaration 
shows  a  loss  of  the  premises  by  fire,  and  the  non-payment  of 
the  money  after  notice  and  proof  of  loss.  The  first  plea  is 
non  est  factum,  and,  craving  oyer  of  the  policy,  sets  forth  the 
following  condition  contained  in  that  instrument:  "And  if 
the  said  insured  shall  hereafter  make  any  other  insurance  on 
the  same  property,  and  shall  not,  with  all  reasonable  diligence, 
give  notice  thereof  to  this  corporation,  and  have  the  same 
endorsed  on  this  instrument,  or  otherwise  acknowledged  by 
them  in  writing,  this  policy  shall  cease,  and  be  of  no  further 
•effect.  In  case  of  additional  insurance  obtained  in  any  other 
-company,  this  policy  shall  be  suspended  until  the  consent  of 
this  company  is  obtained,  by  the  written  consent  of  one  of  the 
executive  committee,  endorsed  on  this  policy  of  insurance." 

Founded  on  these  provisions  there  were  four  special  pleas, 
the  first  two  of  which  alleged  that  the  assured  had  taken  out 
certain  policies  in  other  companies,  and  which  policies  were 
■severally  described,  and  that  no  notice  of  such  additional 
insurance  was  given  to  these  defendants,  nor  any  endorsement 
thereof  made  on  said  supposed  policy  of  insurance,  nor  any 
acknowledgment  thereof  made  in  writing. 

The  replications  to  these  pleas  were  respectively  that  the 
assured,  "  with  all  reasonable  diligence,  gave  notice  of  such 
subsequent  insurance  to  the  said  defendants." 

This  of  course  was  no  answer  to  the  points  of  the  defence 
contained  in  the  pleas,  as  the  condition  of  the  policy  required 
not  only  a  notice,  but  also  an  endorsement  of  the  notice  on 
the  policy,  or  an  acknowledgment  by  the  company  in  writing. 
Notwithstanding  these  palpable  defects,  the  plaintiffs,  by  their 
rejoinder,  took  issues  on  these  pleas,  thus  raising  the  single 
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question  whether  notice  had  been  given  to  the  defendants  of 
such  additional  insurances. 

The  fourth  plea  which  was  jjut  in  likewise  averred  the  fact 
of  subsequent  insurances,  and  alleged  that  there  was  no  "  con- 
sent of  this  company  to  the  said  additional  insurances  obtained 
by  the  written  consent  of  one  of  the  executive  committee  of 
the  said"  defendants.  The  replication  duly  takes  issue  on 
this  fact,  alleging  a  written  consent  by  one  of  such  executive 
committee. 

The  fifth  i)lea  alleges  in  a  more  general  form  the  obtaining 
of  various  insurances,  and  avers  the  omission  to  give  notice  to 
obtain  an  endorsement  thereof  on  the  policy,  or  other  written 
acknowledgment,  or  any  written  consent  of  any  member  of  the 
executive  committee  endorsed  on  said  instrument.  Again,  to 
this  plea  a  replication  was  interposed,  taking  issue  on  the  alle- 
gation of  an  omission  to  give  notice,  and  entirely  ignoring  the 
presence  of  the  other  facts  stated.  The  replication  again  takes 
the  issue  thus  tendered. 

Upon  the  issues  thus  joined  the  cause  was  tried,  and  at  that 
trial  the  defendant  undertook  to  prove  the  existence  of  subse- 
quent policies  on  the  premises.  The  judge  who  presided  held 
that  for  such  a  purpose  the  policies  themselves  must  be  pro- 
duced, and  these  not  being  forthcoming,  the  jury  was  directed 
to  find  for  the  plaintiffs.  But  this  view  was  plainly  erroneous, 
inasmuch  as  the  fact  that  such  policies  had  been  taken  out  by 
the  party  assured  was  admitted  by  the  pleadings.  The  pleas 
alleged  that  the  assured  had  obta,ined  such  additional  insur- 
ances. The  replication  did  not  deny  that  allegation,  but  ad- 
mitted it,  and,  by  way  of  avoidance,  set  up  notice  to  the  de- 
fendants that  the  same  had  been  obtained,  and  the  rejoinder 
took  the  issue  thus  tendered.  The  only  point,  therefore,  thus 
left  in  dispute  was  with  respect  to  the  notice.  That  addi- 
tional insurance  had  been  acquired  was  an  admission  contained 
in  the  record  that  was  not  open  to  dispute. 

With  respect  to  the  intimation  at  the  Circuit  that  proof  of 
the  unauthorized  acquisition  by  the  party  assured  of  addi- 
tional policies,  in  contravention  of  the  prohibition  of  the  instru- 
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ment,  could  not  have  affected  the  plaintiff  in  the  suit,  it  is 
enough  to  say  that  such  intimation  has  no  foundation  in  the 
decisions  of  the  courts.  The  rule  of  law  is  settled  that  a 
direction  in  the  policy  that  the  money,  if  it  becomes  due,  is  to 
be  paid  to  a  designated  person,  does  not  alter  the  agreement 
of  insurance  in  any  respect,  except  in  the  one  particular  of 
appointing  a  denominated  person  to  receive  such  payment.  It 
is  still  the  owner  of  the  premises  who  is  insured,  and  the  con- 
tinued validity  of  the  policy  is  dependent  upon  the  perform- 
ance by  him  of  the  conditions  embraced  in  it.  This  was  one 
of  the  points  decided  in  the  case  of  Martin  v.  Franldin  Insur- 
ance Company,  9  Vroom  140. 
The  rule  must  be  made  absolute. 


JULIUS  C.  LEHMAN  AND  WIFE  v.  ANTON  HAUK. 

1,  A  husband  is  an  improper  party  to  a  suit  on  a  judgment  obtained  in 
another  state  by  his  wife. 

2.  Unless,  however,  the  notice  of  misjoinder  which  is  required  by  the 
practice  act  be  given,  such  imperfection  cannot  be  taken  advantage  of 
by  demurrer. 

In  debt. 

Argued  at  February  Term,  1880,  before  Beasley,  Chief 
Justice,  and  Justices  Van  Syckel  and  Dixon. 

For  the  plaintiffs,  B.  C.  Chetwood. 

For  the  defendant,  M.  T.  Newhold. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  is  an  action  of  debt 
founded  on  a  judgment  obtained  by  Mrs.  Lehman,  one  of  the 
plaintiffs,  in  her  own  right  and  name,  in  the  Court  of  Com- 
mon Pleas  of  the  city  of  New  York,  against  the  defendant  in 
this  suit.     This  judgment  is  thus  described  in  the  first  count 
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of  the  declaration,  and  this  count  is  demurred  to,  on  the  ground 
that  the  husband  is  not  a  proper  party. 

The  count  is  undoubtedly  defective,  as  the  wife  is  now  com- 
petent to  sue  in  her  own  name  to  vindicate  such  a  right  as 
that  embraced  in  this  part  of  the  declaration,  and  the  husband 
has  no  interest  in  the  matter,  and  hence  has  no  more  claim  to 
be  a  suitor  than  a  stranger  would  have.  As  the  incongruity 
appears  on  the  record,  a  demurrer  is  the  appropriate  method 
of  pointing  out  and  excepting  to  the  imperfection. 

Nevertheless,  this  demurrer  cannot  be  sustained,  as  it  is  ad- 
mitted that  the  notice  required  by  the  practice  act  has  not  been 
given.     The  counsel  of  the  defendant  has  submitted  in  behalf 
of  his  client  a  well-considered  and  ingenious  argument,  witli  a 
view  to  produce  the  conviction  that  the  statutory  provision  is 
not  applicable  to  the  instance  of  a  demurrer  interposed  on  the 
ground  of  a  misjoinder.     The  groundwork  of  that  argument  is 
tlie  absence  of  any  necessity  for  such  notice  when  the  defect  is 
apparent  on  the  record.     But  whatever  the  force  of  this  consid- 
eration, it  can  be  of  no  avail  when  opposed  in  the  scale  by  the 
clear  expressions  of  this  law.     The  meaning  of  this  act  is  so 
plainly  declared  tliat  it  cannot  be  obscured  by  any  ingenuity. 
For  example,  the  first  clause  of  the  section  {Rev.,  p.  853,  §  37,) 
is  thus  phrased  :  "  The  non-joinder  or  misjoinder  of  a  plaintiif 
shall  not  be  objected  to  by  the  defendant,  unless  he  give  writ- 
ten notice  of  such  objection  to  the  plaintiff,  within  five  days 
after  filing  his  plea  or  demurrer,  and  state  in  such  notice  the 
name  of  the  person  alleged  to  have  been  omitted  or  improperly 
joined."     It  seems  to  me  no  language  can  have  a  plainer  sig- 
nification than  this ;  it  requires  a  notice  of  the  name  of  the 
person  alleged  to  be  improperly  joined  when  a  demurrer  is 
filed.     In  other  parts  of  the  section  a  similar   intention  is 
manifested. 

As  the  statute  declares  that  without  a  notice  the  defendant 
shall  not  object  to  the  misjoinder,  the  issue  raised  on  the  de- 
murrer must  be  decided  against  him. 
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STATE  V.  HAET  MOORE. 

1.  A  statute  which  repeals  an  act  limiting  the  time  within  which  crimes 
shall  be  proscribed,  is  not  an  ea;  -post  facto  law,  within  the  meaning  of 
the  federal  or  state  constitution. 

2.  A  person  committed  certain  crimes  at  a  time  more  than  two  years 
antecedent  to  the  finding  of  an  indictment,  and  at  a  time  when  the 
law  barred  the  prosecution  for  such  crimes  by  the  lapse  of  two  years ; 
after  two  years  had  run  and  the  prosecution  was  thus  barred,  the  legis- 
lature repealed  the  act  of  limitation,  and  extended  the  time  three 
years  beyond  the  original  limit.  Held,  such  repeal  and  extension  were 
valid. 


Case  certified  from  the  Middlesex  Oyer. 

Tiiis  was  an  indictment  for  embezzlement,  &c.,  and  was 
found  in  September  Term,  1879,  and  at  the  trial  the  state  was 
permitted  to  show  criminal  acts  done  within  five  years  ante- 
cedent to  tiie  finding  of  such  indictment.  There  was  no  pre- 
tence that  the  defendant  had  been  a  fugitive  from  justice. 

Argued  at  February  Term,  1880,  before  Beasley,  Chief 
Justice,  and  Justices  Van  Syckel  and  Dixon. 

For  the  state,  C.  T.  Cowenhoven  and  John  P.  Stockton,  Attor- 
ney- General. 

In  this  case  the  guilt  of  the  defendant  is  not  denied;  he 
seeks  immunity  from  punishment  for  his  crimes  upon  techni- 
cal legal  objections. 

The  principal  question  raised  by  the  counsel  for  the  defence 
is  whether  the  act  of  March  14th,  1879,  is,  as  applied  to  this 
case,  ex  post  facto. 

On  the  part  of  the  state  the  definition  or  rule  of  an  ex  post 
fado  law,  as  given  by  Judge  Chase  in  the  case  of  Colder  v. 
Bull,  3  Dall.  390,  is  adopted. 

It  is  respectfully  submitted  that  this  act  is  not  ex  post  facto. 

First.  Because  the  act  of  the  defendant  was  criminal  at  the 
time  of  its  commission. 
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Second.  Because  tlie  act  does  not  aggravate  the  crime  ov 
make  it  greater  tliaii  at  the  time  of  its  commission. 

Third.  Because  the  act  does  not  change  the  punishment,  or 
inflict  greater  punishment  than  the  law  annexed  to  the  crime 
when  committed. 

Fourth.  Because  the  act-  does  not  alter  the  legal  rule  of  evi- 
dence, and  receive  less  or  different  testimony  than  the  law  re- 
quired at  the  time  of  the  commission  of  this  offence,  to  convict 
the  offender. 

An  ez  post  facto  law  is  a  law  operating  after  the  fact. 

The  constitution  prohibits  the  legislature  from  passing  an 
ex  post  facto  law,  for  the  reason  that  a  person,  to  commit  a  crime 
under  the  common  law,  must  have  a  criminal  intent,  which  he 
could  not  have  had  if  there  was  no  law  forbidding  him  at  the 
time  the  act  was  done. 

The  reason,  therefore,  upon  which  the  constitutional  pro- 
vision proceeds  does  not  apply  to  this  case. 

If,  then,  this  act  is  not  an  ex  post  facto  law,  is  not  the 
statute  constitutional  ? 

Tlie  legislative  power  is  absolute  unless  restrained  by  the 
constitution. 

Laws  may  be  enacted  which  violate  fundamental  principles, 
may  be  unjust,  oppressive,  impolitic,  divest  vested  rights,  but 
they  must  be  recognized  as  valid,  unless  they  are  ex  post  facto 
laws,  or  violate  some  constitutional  provision  prohibiting  their 
enactment. 

As  before  stated,  an  ex  post  facto  law  is  a  law  operating 
after  the  fact. 

These  are  the  words  of  the  constitution,  and  no  court  has  a 
right  to  interpolate  words  which  the  framers  did  not  insert 
therein.  There  is  nothing  here  of  vested  rights;  nothing  ex- 
tending a  statute  of  limitations :  nothing  referring  to  the  con- 
dition of  the  law  at  the  time  when  a  new  law  is  passed,  but 
the  words  are '' ex  post  facto"— SL^ter  the  fact— tliat  is,  after 
the  act  has  been  committed. 

The  right  to  prosecute  may,  if  it  existed  at  the  foot,  be  barred 
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by  all  the  legislative  devices  imaginable ;  still,  what  one  legis- 
lature did  another  may  undo. 

The  same  right  to  prosecute  and  the  same  punishments 
which  were  prescribed  by  the  law  of  the  state  when  the  act 
was  committed,  may  be  availed  of  by  the  legislative  power  at 
any  time  afterward  without  making  its  enactment  "  ex  post 
fcmto." 

Courts  have  no  right  to  interpolate  into  the  constitution  of 
the  state  what  was  never  written  therein;  they  cannot  make  a 
par'  of  the  constitution  any  more  than  a  whole  one,  and  it  has 
never  been  claimed  that  they  can  amend  the  constitution  of 
this  state  or  of  the  United  States. 

The  legislative  power  is  not  in  all  cases  permitted  to  take 
from  a  person  vested  rights.  The  constitutional  provisions 
prohibiting  the  legislature,  however,  only  apply  to  civil  cases, 
never  to  criminal  cases. 

If  the  defendant,  Moore,  has  a  vested  right  to  his  liberty,  to 
his  property,  and  to  everything  else  that  he  forfeited  by  his 
crime,  the  effect  would  be  to  protect  him  against  a  civil  suit, 
but  not  against  criminal  prosecution. 

A  person  can  avail  himself  of  vested  rights  in  civil  cases — 
he  cannot  in  criminal — and  the  failure  to  make  these  distinc- 
tions is  the  fundamental  weakness  in  the  counsel's  argument 
for  the  defence. 

In  civil  cases  it  has  been  held,  and  it  is  believed  correctly, 
that  when  the  period  of  limitation  has  expired  the  rights  of 
the  parties  have  become  vested,  and  the  legislature  cannot 
take  away  the  vested  right  by  removing  the  statutory  bar. 

But  the  question  as  respects  the  criminal  prosecution  is  of  a 
different  sort;  it  has  nothing  to  do  with  vested  rights,  but  it 
concerns  simply  the  provision  forbidding  ex  j^ost  facto  laws. 
Bishop  on  Statutory  Crimes,  §  265  ;  Pleasants  v.  Itoher,  27  Wis. 
577 ;  Cassety  v.  Starnes,  1  Bush  452. 

A  statute  of  limitations  compels  the  state  to  prosecute  the 
crime  within  a  specified  period,  if  at  all,  by  withholding  from 
the  courts  jurisdiction  over  the  offence  afterwards. 

It  has  already  been  decided  that  if  the  legislature  takes 
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away  the  jurisdiction  so  that  no  prosecution  can  be  had,  it  may 
revive  the  old,  or  create  a  new  jurisdiction,  and  then,  though  the 
right  to  prosecute  had  once  lapsed,  the  prosecution  may  be  car- 
ried on  under  the  new  law. 

This  is  something  pertaining  not  to  the  right  but  to  the 
remedy. 

And  a  statute  authorizing  a  prosecution  after  the  period  of 
limitation  had  lapsed,  would  seem  to  come  within  this  prin- 
■ciple.  It  pertains  to  the  remedy.  It  does  not  punish  an  act 
innocent  when  committed,  or  add  to  the  punishment  which 
the  law  then  prescribed.     Bishop  on  Statutory  Crimes,  §  266. 

When,  after  the  old  law  has  been  repealed,  the  legislature, 
by  subsequent  act,  authorizes  the  proceedings,  and  by  repealing 
the  repealing  statute  in  every  such  case,  and  though  the  right 
to  prosecute  should  have  once  lapsed,  a  conviction  may  be  had. 
Bishop  Orim.  Laio,  vol.  I.,  165. 

The  statute  that  repeals  a  law  under  whicli  a  prisoner  has 
committed  an  offence  operates,  in  the  language  of  Wilde,  J., 
•only  as  a  suspension  of  his  liability,  and  not  in  the  nature  of  a 
pardon.  Com.  v.  Getchell,  10  Pick  452;  Com.  v.  Mott,  21  Pick. 
492;  State  v.  Dunhley,  3  Ired.  116. 

Whatever  belongs  merely  to  the  remedy  may  be  altered 
according  to  the  will  of  the  state,  provided  the  alteration  does 
not  impair  the  obligation  of  the  contract.  Bronson  v.  Kinzey, 
1  How.  315. 

It  may  with  equal  propriety  be  said  of  laws  affecting  the 
remedy  for  crime : 

That  whatever  belongs  merely  to  the  remedy,  may  be 
altered  according  to  the  will  of  the  state. 

A  law  which  merely  alters  the  criminal  procedure  may,  with 
perfect  propriety,  be  made  applicable  to  past  as  well  as  future 
offences.     Lord's  Journal,  Oct.  SOth,  1690. 

Before  the  court  will  deem  it  their  duty  to  declare  an  act 
of  the  legislature  unconstitutional,  a  case  must  be  presented  in 
which  there  can  be  no  rational  doubt.  Sup.  Ct,  Ex  parte  Mc- 
Collum,  1  Cow.  450 ;  People  v.  Huntington,  4  N.  Y.  Leg.  Obs. 
187 ;  Clark  v.  Gty  of  Rochester,  24  Barb.  446. 
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The  constitution  should  be  liberally  construed  in  upholding^ 
the  constitutionality  of  statutes.  People  v.  Board  of  Super- 
visors of  Orange,  17  N.  F!  235. 

It  is  only  on  the  ground  of  express  constitutional  pro- 
visions, limiting  legislative  power  and  controlling  the  tem- 
porary will  of  a  majority  by  a  permanent  and  paramount  law, 
that  courts  of  justice  can  declare  void  any  legislative  enact- 
ment. Court  of  Errors,  1838,  Cochran  v.  Van  Surlay,  20- 
Wend.  365 ;  Newell  v.  People,  7  N.  Y.  (3  Seld.)  9,  109. 

When  the  fundamental  law  has  not  limited,  either  in  terms 
or  by  necessary  implication,  the  general  powers  conferred  upo» 
the  legislature,  the  court  cannot  declare  a  limit  alone  under 
the  notion  of  having  discovered  something  in  the  spirit  of  the 
constitution  upon  a  subject  whicli  is  not  even  mentioned. 
People  V.  Fisher,  24  Wend.  215;  Benson  v.  Mayor,  &c.,  of 
Albany,  24  Barb.  248. 

Before  proceeding  to  annul  by  judicial  sentence  what  has 
been  enacted  by  the  law-making  power,  it  should  clearly 
appear  that  the  act  cannot  be  supported  by  any  intendment  or 
allowable  presumption.  People  v.  Supervisors  of  Orange,  17  N.. 
Y.,  supra. 

That  the  power  of  the  legislature  to  interfere  with  vested 
rights  is  unlimited,  save  by  the  restrictions  contained  in  the 
federal  and  state  constitutions.  Butler  v.  Palmer,  1  Hill  324 ; 
People  V.  Supervisors  of  Westchester,  4  Barb.  64. 

The  prohibition  (in  U.  S.  constitution)  upon  ex  post  facto 
laws  applies  only  to  laws  respecting  crimes.  Dash  v.  Van 
Kleeck,  7  Johns.  477. 

The  act  of  March  14th,  1879,  is  not  ex  post  facto  ;  there  is 
no  constitutional  provision  prohibiting  the  legislature  from, 
enacting  the  same. 

For  the  defendant,  A.  V.  SchencJc. 

At  the  time  of  the  passage  of  the  statute  in  question — 
March  14th,  187d—{Pamph.  L.  1879,  p.  183,)  the  defendant 
was  not  liable  to  punishment  for  any  act  committed  under  the 
laws  of  this  state. 
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He  imd  not  conuniited  any  criminal  act  within  two  years 
?iext  before  its  passage,  and  consequently  he  came  within  the 
fear  of  the  statute  of  1874. 

The  counsel  for  the  state  on  the  trial  put  himself  entirely  on 
the  authority  of  Bishop  on  Statutory  Crimes,  §§  265,  266. 

Mr.  Bishop  speaks  of  reviving  prosecutions  against  which 
the  statute  has  run.  He  says  that  such  revival  pertains  not  to 
the  right,  but  to  the  j-emedy. 

He  does  not  cite  a  single  authority  in  support  of  this  dictum. 
It  is  believed  that  none  such  can  in  fact  be  found. 

The  only  case  cited  by  him  [State  v.  Sneed,  25  Texas,  supp., 
^6,)  was  decided  directly  against  his  position,  and  all  the  ad- 
judicated cases,  as  well  as  the  analogy  of  the  law,  are  opposed 
to  his  doctrine. 

It  is  submitted  that  Mr.  Bishop  under  the  terra  "  remedy  " 
has  confounded  m£,re  modes  of  procedure,  and  has  thus  infringed 
«pon  the  substantial  rights  of  persons  accused  of  crime. 

The  true  rule  is  given  and  the  proper  distinction  is  made  by 
Judge  Cooley.  Cooky's  Const.  Lim.  *272-3.  He  says  :  "  But 
so  far  as  mere  modes  of  procedure  are  concerned,  a  party  has 
no  more  right  in  a  criminal  than  in  a  civil  action,  to  insist 
that  his  case  shall  be  disposed  of  under  the  law  in  force  when 
the  act  to  be  investigated  is  charged  to  have  taken  place. 

"  Remedies  must  always  be  under  the  control  of  the  legisla- 
ture, and  it  would  create  endless  confusion  in  legal  proceed- 
ings if  every  case  were  to  be  conducted  only  in  accordance  with 
the  rules  of  practice,  and  heard  only  by  the  courts  in  existence 
when  its  facts  arose. 

The  legislature  may  abolish  courts  and  create  new  ones,  and 
it  may  prescribe  altogether  different  modes  of  procedure  in  its 
■discretion,  though  it  cannot  lawfully,  we  think,  in  so  doing,  dis- 
jpense  with  any  of  those  substantial  protections  with  which 
the  existing  law  surrounds  the  person  accused  of  crime.  A  law 
giving  the  government  additional  challenges,  and  another 
which  authorized  the  amendment  of  indictments,  have  both 
been  sustained  as  applicable  to  past  transactions,  as  any  similar 
law  tending  only  to  improve  the  remedy,  but  working  no  in- 
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justice  to  the  defendant  and  depriving  him  of  no  substantial 
right,  doubtless  would  be." 

Here  the  proper  distinction  is  made  between  statutes  affect- 
ing mere  modes  of  procedure,  and  those  affecting  those  substan- 
tial protections  with  which  the  existing  law  surrounds  the  per- 
son accused  of  crime. 

And  it  is  respectfully  submitted  that  the  statute  in  question 
in  this  case  violates  that  fundamental  principle. 

"  The  power  of  the  legislature  to  pass  laws  which  retroacfc 
and  take  away  the  rights  of  persons  accused  of  crime  with 
respect  to  their  means  and  mode  of  defence,  must  be  limited  to 
some  extent  by  the  provisions  against  ex  post  facto  laws,  or 
this  constitutional  restriction  can  be  rendered  practically  nuga- 
tory by  legislation  ostensibly  affecting  the  procedure."  Wade 
on  Retroactive  Laws,  §  285. 

And  the  cases  are  numerous  where  the  courts  have  inter- 
posed to  prevent  abridgment  of  substantial  rights  of  the  de- 
fendant by  statutes  under  the  guise  of  "  modes  of  procedure." 
Commonwealth  v.  MarshaU,  11  Pick.  350;  State  v.  Daley,  29 
Conn.  272. 

I  submit  two  propositions  for  the  consideration  of  the- 
court : 

1.  The  statute  of  March  14th,  1879,  as  applied  to  this  case- 
now  before  the  court,  is  an  ex  post  facto  law. 

2.  The  statute  of  1874,  to  which  the  statute  of  March  14th,. 
1879,  is  a  supplement,  operates  as  a  pardon  before  convictiony 
as  to  all  acts  barred  by  the  limitation  thereof. 

I. 

As  to  the  first  proposition. 

This  statute  subjects  tiie  defendant  to  punishment  for  an  act 
done  before  the  passage  thereof,  which  was  not  punishable  at 
the  time  of  the  passage  thereof. 

It  is  submitted  that  this  comes  within  the  intent  and  mean- 
ing of  an  ex  post  facto  law,  and  within  the  spirit  of  the  deci- 
sions on  that  subject. 
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What  is  an  ex 'post  facto  law? 

Blackstone  defines  it  thus  :  "When  after  an  action  (indiffer- 
ent in  itself)  is  committed,  the  legislature  then  for  tlie  first 
time  declares  it  to  have  been  a  crime,  and  inflicts  a  punish- 
ment upon  the  person  who  has  committed  it/'  1  Black. 
Com.  46. 

Mr.  Hamilton,  in  The  Federalist,  No.  84,  gives  substan- 
tially the  same  definition.  He  says  "  The  creation  of  crimes 
after  the  commission  of  the  fact;  or  in  other  words,  the  sub- 
jecting of  men  to  punishment  for  things  which,  when  the'y 
were  done,  were  breaches  of  no  law,  and  the  ])ractice  of  arbi- 
trary imprisoimients,  have  been  in  all  ages  the  favorite  and 
most  formidable  instruments  of  tyranny." 

The  first  discussion  touching  the  judicial  interpretation  of 
the  constitutional  prohibition  was,  whether  the  same  extended 
to  civil  as  well  as  criminal  cases.  Ogden  v.  Saunders,  12 
Wheat.  266,  286  ;  Satterlee  v.  MattJmoson,  2  Peters  416  ;  Note 
of  Mr.  Justice  Johnson,  2  Petej^s  681 ;  Dash  v.  Van  Kleeck,  7 
Johns.  483,  488,  495,  505. 

It  was  finally  settled  that  the  term  was  applicable  to  crim- 
inal matters  alone.      Watson  et  al.  v.  fiercer,  8  Peters  110. 

And  was  so  decided  in  this  state  in  Suydam  v.  Receivers  of 
the  Bank  of  New  Brunswick,  2  Greenes  Ch.  114. 

But  it  is  manifest  that  the  definition  of  ex  post  facto  laws 
given  by  Blackstone,  did  not  and  could  not  comprehend  all 
statutes  open  to  that  objection. 

Therefore  a  more  enlarged  definition  or  rule  is  given  by 
Judge  Chase  in  the  case  of  Calder  v.  Bull,  3  Ball.  390. 

1.  Every  law  that  makes  an  action  done  before  the  passing 
of  the  law,  and  which  was  innocent  when  done,  criminal,  and 
punishes  such  action. 

2.  Every  law  that  aggravates  a  crime  or  makes  it  greater 
than  it  was  when  committed. 

3.  Every  law  that  changes  the  punishment  and  inflicts  a 
greater  punishment  than  the  law  annexed  to  the  crime  when 
committed. 

4.  Every  law  that  alters  the  legal  rules  of  evidence,  and  re- 
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ceives  less  or  different  testimouy  thau'the  law  required  at  the 
time  of  the  commission  of  the  offence,  to  convict  the  offender. 

And  this  definition  has  been  substantially  adopted  by  the 
elementary  writers  of  this  country.  3  Story  on  the  Const.,  p. 
212,  §  1339;  Sergeant  on  Const.  Law,  ch.  XXVIIL,  p.  348; 
Rawle  on  the  Const,  ch.  X.,  p.  115;  Sedgwick  on  Stat,  and 
Const.  Law  557,  599  ;  Pomeroy  on  Const.  Law,  p.  330,  §  513. 

But  we  find  that  even  this  definition  is  not  broad  enough  to 
cover  the  adjudicated  cases  which  come  within  the  reason  and 
spirit,  but  not  within  the  letter  of  the  definition.  And  to 
whicli  may  be  applied  the  maxim,  "  TJbi  eadem  ratio;  ibi 
idem  lex."     Broom/s  Leg.  Max.  114,  115. 

Mr.  Justice  Field,  in  the  case  of  Cummings  v.  State  of  Mis- 
souri (test  oath  case),  4  Wall.  325,  says : 

'*  The  constitution  deals  with  substance,  not  shadows.  Its 
inhibition  was  leveled  at  the  thing,  not  the  name.  It  intended 
that  the  rights  of  the  citizen  should  be  secure  against  depriva- 
tion for  past  conduct  by  legislative  enactment  under  any  form, 
however  disguised.  If  the  inhibition  can  be  evaded  by  the 
form  of  the  enactment,  its  insertion  in  the  fundamental  law 
was  a  vain  and  futile  proceeding." 

And  Judge  Chase,  in  Calder  v.  Bull,  3  Dall.  388,  says : 

"  There  are  some  acts  which  the  federal  or  state  legislature 
cannot  do  without  exceeding  their  authority."  "  They  cannot 
change  innocence  into  guilt."     Page  390  also  : 

"  The  plain  and  obvious  meaning  and  intention  of  the  pro- 
hibition is  this  :  that  the  legislatures  of  the  several  states  shall 
not  pass  laws  after  a  fact  done  by  a  subject  or  citizen,  which 
shall  have  relation  to  such  fact  and  shall  punish  him  for  having 
done  it." 

"  The  prohibition,  considered  in  this  light,  is  an  additional 
bulwark  in  favor  of  the  personal  security  of  the  subject,  to 
protect  his  person  from  punishment  by  legislative  acts  having 
a  retrospective  operation." 

The  court,  in  Ogden  v.  Saunders,  12  Wheat.  286,  uses  this 
language : 

"  The  purport  of  the  clause  would  be  that  the  states  shall 
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pass  no  law  attaching  to  the  acts  of  individual  other  effects  or 
consequences  than  those  attached  to  them  by  the  laws  existing 
at  their  date." 

In  the  case  of  Fletcher  v.  Peck,  6  Crunch  138,  Chief  Justice 
Marshall  says  : 

"An  ex  post  facto  law  is  one  which  renders  an  act  punish- 
able in  a  manner  in  which  it  was  not  punishable  when  it  was 
committed ;  such  a  law  may  inflict  penalties  on  the  person,  or 
may  inflict  pecuniary  penalties  which  swell  the  public 
treasury." 

In  speaking  of  thi.«  definition  of  ex  post  facto  law.  Judge 
Kent  says,  (1  Kenfs  Com.,  Lecture  XIX.,  pp.  *408,  *409) : 

"  It  extends  to  laws  passed  after  the  act,  and  affecting  a  per- 
son by  way  of  punishment  of  that  act  either  in  his  person  or 
estate." 

And  the  same  definition  has  been  adopted  by  Bouvier,  {Law 
Die,  tit.  "  Ex  Post  Facto,")  who  says : 

"This  definition  extends  to  laws  passed  after  the  act  and. 
affecting  a  person  by  way  of  punishment  of  that  act  either  in 
person  or  estate."  State  v.  Sneed,  25  Texas  {supp.)  66 ;  Case 
of  Riley,  2  Pick.  172;  In  re  William  Murphy,  1  Woolw.  C.  C. 
147,  {Dist.  of  Missouri,  1867) ;  State  of  Maine  v.  Doherty,  60 
Me.  504 ;  Commonwealth  v.  Edwards,  9  Dana  {Ky.)  448 ; 
Flaherty  v.  Thomas,  12  Allen  {Mass.)  428 ;  State  v.  Keith,  63 
N.  a  143;  Hartung  v.  People,  26  N.  Y.  167,  (12  Smith  Court 
of  Appeals) ;  Martin  v.  State,  22  Texas  214 ;  Coffin  v.  Rich, 
45  Me.  514. 

TO   RECAPITULATE. 

This  statute — 

1.  Punishes  an  act  which  was  not  punishable  as  a  crime  at 
the  time  of  the  paasage  thereof. 

2.  It  is  a  law  passed  after  a  fact  done  by  a  citizen,  which 
has  relation  to  such  fact,  and  punishes  him  for  having  done  it. 

3.  It  is  a  law  passed  after  the  act,  and  affects  a  person  by 
way  of  punishment  of  that  act  both  in  person  and  estate. 
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And  is,  therefore,  an  ex  post  facto  law,  unconstitutional  and 
void  as  to  this  defendant. 

But  this  statute  may  be  void  as  to  this  case,  and  valid  in  its 
application  to  other  cases.    Golden  v.  Prince,  3  Wash.  C.  C.  313. 

As  in  cases  where  the  bar  of  the  statute  of  1874  had  not 
attached  when  the  statute  of  1879  was  enacted  or  took  effect. 

In  civil  cases  there  is  a  plain  distinction  where  the  time  of 
limitation  has  expired  and  where  it  has  not  expired,  at  the  time 
of  the  passage  of  the  law  extending  the  time  of  limitation. 

In  the  former  case,  where  the  right  has  become  vested,  it  is 
settled  that  such  legislation  would  be  inoperative.  Cooky's 
Const.  Lim.  {^d  ed.)  *365 ;  Arigell  on  Lira.,  pp.  18,  19,  §  11  j 
Pomeroy  on  Const.  Law,  p.  403,  §  618. 

And  in  Byder  v.  Wilson's  Ex'rs,  12  Vroom  9,  this  court 
decided  that  "  when  the  right  of  action  had  become  barred 
under  a  statute  of  limitations,  the  statutory  defence  is  a  vested 
right  that  cannot  be  impaired  by  subsequent  legislation." 

To  the  same  effect  is  the  case  of  Hunt  v.  Gulich,  4  Halst. 
205. 

In  Woodman  v.  Fulton,  47  Miss.  682,  the  court  says : 

"  The  bar  created  by  the  statute  of  limitations  is  as  effective 
after  it  attaches  as  payment  or  any  other  defence.  And  it  is 
not  competent  for  the  legislature  to  remove  the  bar." 

In  Merrill  v.  She^-hurne,  1  N.  H.  214,  Woodbury,  J.,  says : 

"  The  power  that  authorizes  or  proposes  to  give,  may  always 
revoke  before  an  interest  is  vested  in  the  donee.  It  is  clearly 
unwarrantable  to  take  from  any  citizen  a  vested  right,  a  right 
'  to  do  certain  actions  or  possess  certain  things,'  which  he  has 
already  begun  to  exercise,  or  to  the  exercise  of  which  no  obsta- 
cle exists  in  the  present  laws  of  the  land." 

And  see  also  Woart  v.  Winnick,  3  N.  H.  473. 

But  the  statute  of  limitations  may  be  suspended  for  a  period 
as  to  demands  not  already  barred.  Cooky's  Const.  Lim.  365, 
note  2,  and  cases  there  cited. 

In  all  cases  where  the  bar  of  the  statute  had  not  attached, 
the  statute  of  1879  would  no  doubt  be  operative. 

But  in  the  case  before  the  court  the  bar  of  the  statute  had 
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attached;  the  right  had  become  vested  under  the  statute.  In 
the  language  of  the  court  in  State  v.  Keith,  supra,  "  his  vested 
right  to  immunity,"  had  attached  under  the  statute  of  1874, 
and  the  removal  of  the  bar  as  to  the  defendant  is  inoperative. 
Wade  on  Retroactive  Laws,  §§  197,  228. 

"Were  it  deemed  competent  for  the  legislature  to  revive 
actions  already  barred,  the  policy  which  dictates  the  enactment 
of  statutes  of  limitation  would  be  utterly  defeated." 

And  Chief  Justice  Beasley,  in  the  case  of  Ryder  v.  Wilson's 
Ex'rs,  speaking  of  the  same  subject  matter,  says  :  "  The  pro- 
ducts of  such  a  doctrine  would  be  simply  injustice  and  con- 
fusion." 

Does  not  the  term  "  vested  right "  apply  equally  to  the  ab- 
solute rights  of  personal  security,  personal  liberty,  and  of 
property  ? 

And  may  not  a  man's  right  to  the  enjoyment  of  his  liberty 
become  vested  under  the  operation  of  a  statute,  as  well  as  his 
right  to  the  possession  of  property  ? 

Nay,  more :  Is  not  a  man's  right  to  the  enjoyment  of  his 
personal  Viherty  projjerty  in  this  sense? 

Webster  defines  property  to  be  the  right  to  possess  a  thing^ 
as  well  as  the  thing  owned. 

And  Blackstone  says  (3  Com.  190,  191,)  one  man  may  have 
the  possession  and  another  the  right  of  possession ;  one  man 
may  have  the  right  of  possession  and  another  may  have  the 
right  of  property. 

Sedgwick  Stat,  and  Const  Law,  661,  on  the  subject  of 
"  vested  rights,"  says :  "  The  construction  of  the  great  consti- 
tutional clauses,  (1)  in  regard  to  private  property,  (2)  the  obli- 
gation of  contracts,  and  (3)  the  right  to  process  of  law,  is  set- 
tled with  considerable  accuracy,  but  beyond  this  the  subject  i& 
irfested  with  plain  and  painfid  contradiction. 

"  Every  sudden  alteration  of  existing  rights,  duties  or  rela- 
tions by  the  operation  of  law,  as  a  general  rule,  tends  to  inse- 
curity and  danger." 

Chase,  J.,  in  Calder  v.  Bull,  3  Ball.  394,  says :  "  When  I 
say  that  a  right  is  vested  in  a  citizen,  I  mean  that  he  has  the 
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power  to  do  certain  actions  or  to  possess  certain  things,  ac- 
cording to  the  law  of  the  land." 

Judge  Cooley  (Const.  Lim.  358,)  says:  "The  term  'vested 
rights  '  is  not  used  in  any  narrow  or  technical  sense,  or  as  im- 
porting a  power  of  legal  control  merely,  but  rather  as  implying 
a  vested  interest,  which  it  is  right  and  equitable  that  the  gov- 
ernment should  recognize  and  protect,  and  of  which  the 
individual  could  not  be  deprived  arbitrarily  without  injustice." 

Judge  Story,  in  Tt^siees  of  Dartmouth  College  v.  Woodward, 
4  Wheat.  697,  recites  various  kinds  of  rights,  and  says :  "  A 
man  has  just  as  good  a  right  to  his  wife,  as  to  the  property 
acquired  under  a  marriage  contract.  He  has  a  legal  right  to 
her  society  and  her  fortune,  and  to  divest  such  right  without 
his  default  and  against  his  will,  would  be  as  flagrant  a  viola- 
tion of  the  principles  of  justice  as  the  confiscation  of  his 
estate." 

Blackstone  (1  Black.  Com.  134,)  says,  "of  these  absolute 
rights  of  individuals,  next  to  personal  security,  the  law  re- 
gards, asserts  and  preserves  the  persona/  liberty  of  individuals." 

And  again  on  pit^e  135,  "some  have  thought  that  unjust 
attacks  even  upon  life  or  property,  at  the  arbitrary  will  of  the 
magistrate,  are  less  dangerous  to  the  commonwealth  than  such 
as  are  made  upon  the  personal  liberty  of  the  subject." 

Const,  of  N.  J.,  art.  /.,  subd.  1,  declares  "  All  men  have  cer- 
tain natural  and  inalienable  rights,  among  which  are  those  of 
enjoying  and  defending  life  and  liberty,^'  &c. 

Now,  in  this  case  two  years  had  expired  under  the  act  of 
1874;  the  defendant's  right  to  "enjoy"  and  "defend"  his 
liberty  had  accrued  and  had  become  vested  under  that  statute. 

It  was  a  statutory  right  or  defence,  the  same  as  in  Ryder  v. 
Wilson's  Ex'rs,  supra. 

The  statute  of  March  14th,  1879,  revokes  the  right  acquired 
by  the  defendant  under  the  former  statute ;  makes  that  now 
punishable  as  a  crime,  which  before,  and  at  the  time  of  the  pass- 
age of  the  statute  of  1879,  was  not  punishable  as  a  crime,  and 
which  a  former  legislature  had  declared  should  not  be  punisha- 
ble as  a  crime. 
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After  the  expiration  of  the  time  limited  for  prosecution  of 
the  offence,  a  man's  right  to  the  enjoyment  of  his  liberty  and 
property  becomes  vested  as  against  -dny  forfeiture  of  the  same,, 
under  the  operation  of  the  law  thus  limited. 

It  is  a  vested  right.  Limitation  is  no  more  an  act  of  grace 
in  crimincd  tlian  in  civil  actions. 

There  is  no  more  limitation  at  common  law  for  the  prosecu- 
tion of  a  riffht  than  for  indictment  for  a  crime.  Angell  on  Lim., 
p.  14,  §  5 ;  Bishop  on  Stat.  Crimes,  §  257 ;  Dover  v.  Maestayer^ 
5  Esp.  92 ;    Williams  v.  Jones,  13  East  449. 

And  it  is  submitted  that  the  legal  effect  is  the  same  in  both 
cases. 

And  why  should  not  this  principle  of  vested  rights  extend 
as  well  to  statutes  of  limitation  relating  to  crimes  as  to  civil 
actions  f 

It  is  a  statute  of  repose  in  one  case  as  well  as  in  the  other. 

If  the  legislature  can  annul  the  bar  of  a  statute  which  has^ 
attached  five  years  after  the  act,  they  can  for  twenty  years ; 
and  this,  too,  after  tiie  death  of  the  most  material  witnesses^ 
when  the  defendant  is  deprived  in  this  way  of  the  means  of 
defence ;  and  what  security  could  tiiere  then  be  for  life,  liberty 
or  property? 

Every  citizen  would  become  liable  to  be  made  the  victim 
of  the  caprice  of  the  legislature,  or  the  machination  of  a  secret 
enemy. 

It  is  idle'to  assert  that  no  legislature  would  so  act. 

All  experience  has  shown  the  necessity  of  imposing  restraints 
on  legi^ative  action  for  the  protection  of  the  rights  of  the 
citizen. 

Mr.  Madison  {The  Federalist,  No.  44,)  says: 

"  Our  own  experience  has  taught  us,  nevertheless,  that  addi- 
tional fences  against  these  dangers  ought  not  to  be  omitted. 
Very  properly,  therefore,  have  the  convention  added  this  con- 
stitutional bulwark  in  favor  of  personal  security  and  private 
right." 
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II. 

But  again — as  to  the  second  proposition — 

The  statute  of  1874  operates  as  a.  pardon  before  conviction, 
as  to  all  acts  barred  by  the  limitation  thereof. 

Vide  the  words  of  the  statute. 

This  is  not  a  mere  suspension  of  the  remedy  or  prose<yu,tion 
after  the  expiration  of  two  years,  so  that  the  same  may  be  re- 
vived at  the  option  of  the  legislature. 

It  goes  further  than  that :  it  pertains  to  and  affects  the 
offence.  It  is  a  declaration  that  no  person  shall  be  punished 
for  that  offence,  unless  the  indictment  be  found  within  two 
years. 

It  amounts  to  and  is  substantially  a  jja/'cZon  or  statute  of 
amnesty  for  that  offence. 

By  our  constitution  tlie  pardoning  power  after  conviction  is 
vested  in  the  governor,  Chancellor,  and  six  judges  of  the  Court 
of  Errors  and  Appeals.     Art.  V.,  subd.  10. 

Before  conviction  it  is  vested  in  the  supreme  or  legislative 
power  of  the  state. 

This  question  was  directly  raised  and  so  decided  in  the  case 
of  State  V.  Nichols,  26  Ark.  74. 

The  constitution  of  Arkansas  is  the  same  as  that  of  New 
Jersey  in  this  respect. 

And  see  also  Cooky's  Const.  Lim.,p.  114-117,  and  notes. 

Although  the  pardoning  power  in  England  was  vested  in 
the  king,  a  pardon  by  act  of  parliament  was  good. 

It  is  laid  down  in  7  Bac.  Ab.  416,  "  Pardon,"  H: 

A  pardon,  whether  by  the  king,  or  by  act  of  parliament,  re- 
moves not  only  the  punishment,  but  all  the  legal  disabilities 
consequent  on  the  crime. 

4  Black.  Com.  401 : 

Pardon  by  act  of  parliament  is  more  beneficial  than  by  the 
king's  charter ;  a  man  is  not  bound  to  plead  it ;  the  court 
must,  ex  officio,  take  notice  of  it,  &c. 

In  United  States  v.  Wilson,  7  Pet.  163,  Chief  Justice  Mar- 
shall, says : 
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"  Pardou  by  act  of  parliament  has  the  same  effect  on  the  case 
as  if  the  general  law  punishing  the  offence  had  been  repealed 
or  amended." 

Now  as  to  the  effect  of  a  pardon  by  statute  of  amnesty  or 

otherwise. 

In  the  case  of  State  v.  Keith,  63  iV.  G  143,  which  was  a  case 
under  a  statute  of  amnesty,  the  court  says : 

"  The  effects  of  a  pardon  are  well  settled  in  law ;  as  far  as 
the  state  is  concerned  they  destroy  and  entirely  efface  the  pre- 
vious offence ;  it  is  as  if  it  had  never  been  committed." 

It  will  be  observed  that  the  court  in  that  case  made  no  dis- 
tinction whatever  in  the  effect  of  a  pardon,  whether  granted  by 
executive  clemency  or  by  statute  of  amnesty,  holding  the 
result  to  be  the  same  in  both  cases. 

4  Black.  Com.  402 : 

The  effect  of  a  pardon  is  to  make  the  offender  a  new  man  ; 
to  acquit  him  of  all  corporal  penalties  and  forfeitures  annexed 
to  that  offence  for  which  he  obtains  his  pardon. 

By  the  constitution  of  the  United  States  the  power  of  par- 
don conferred  on  the  president  as  to  offences  against  the  United 
States  is  unlimited,  except  in  cases  of  impeachment.  Const.  U. 
S.,  art.  II.,  §  2,  subd.  1. 

In  the  case  of  Ex  parte  Garland,  4  Wall.  380,  the  court 

says: 

A  pardon  reaches  both  the  punishment  prescribed  for  the 
offence  and  the  guilt  of  the  offender,  and  when  the  pardon  is 
full,  it  releases  the  j^unishment  and  blots  out  of  existence  the 
guilt;  so  that  in  the  eye  of  the  law,  the  offender  is  as  innocent 
as  if  he  had  never  committed  the  offence. 

If  granted  before  conviction,  it  prevents  any  of  the  penalties 
and  disabilities  consequent  upon  conviction  from  attaching. 

If  granted  after  conviction,  it  removes  the  penalties  and  dis- 
abilities and  restores  him  to  all  his  civil  rights ;  it  makes  him, 
as  it  were,  a  new  man,  and  gives  him  a  new  credit  and 
capacity. 

So  also  in  the  case  of  United  States  v.  Padelford,  9  Wall.  543) 
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the  court  says :  "  It  follows  that  at  the  time  of  the  seizure  of 
the  petitioner's  property,  he  was  purged  (by  the  pardon)  of 
whatever  offence  against  the  laws  of  the  United  States  he  had 
committed  by  the  acts  mentioned  in  the  findings,  and  relieved 
from  any  penalty  which  he  might  have  incurred." 

Now,  at  the  expiration  of  two  years  from  the  time  of  the 
offence  committed  under  the  statute  of  1874,  the  grant  of 
amnesty  or  'pardon  under  that  statute  attached  to  the  defend- 
ant ;  that  statute  declared  that  the  defendant  should  not  be 
punished  for  any  act  committed  under  that  statute;  the  legal 
effect  was  not  only  to  relieve  him  from  any  punishment  under 
that  statute,  but  to  ^'blot  out  of  existence  the  guiU;  so  that  in 
the  eye  of  the  law  the  offender  is  as  innocent  as  if  he  had 
never  committed  the  offence." 

Under  this  view  of  the  legal  effect  of  the  words  of  the  limi- 
tation statute  of  1874,  §  113,  the  case  now  before  the  court  is 
precisely  the  same  in  all  respects  as  the  case  of  Hartung  v. 
State,  supra. 

In  that  case  the  statute  under  which  the  defendant  was  con- 
victed was  repealed  before  judgment  was  passed  upon  the  de- 
fendant, without  any  saving  clause  in  the  repealing  statute. 

That  operated  as  a  pardon  as  to  all  offences  committed 
before  the  repeal.     Roberts  v.  State,  2  Tenn.  423. 

Consequently  the  defendant  could  not  be  sentenced. 

Or,  in  other  words,  the  defendant  in  that  case  stood  in  the 
same  position  legally  (although  not  in  fact)  as  if  she  had  com- 
mitted no  crime. 

Here  the  two  years'  bar  of  the  statute  of  limitations  has 
attached ;  the  same  statute  declares  that  in  such  case  the  de- 
fendanfr  shall  not  be  punished;  that  is  an  act  of  amnesty  or 
pardon ;  and  the  defendant  stands  in  the  same  position  legally 
as  if  he  had  committed  no  crime. 

In  that  case  u  statute  was  passed  to  restore  the  punishment 
to  acts  committed  under  the  original  statute;  which  was  held 
to  be  ex  post  facto  as  to  the  defendant  in  that  case. 

Here  the  attempt  is  made  to  restore  punishment  to  acts 
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committed  under  the  original  statute  under  pretext  of  extend- 
ing the  time  of  limitation,  which  is  ex  post  facto  as  to  this 
defendant. 

No  more  forcible  commentary  can  be  added  than  the  words 
of  Mr.  Justice  Field  in  the  case  of  Cummings  v.  State  of  Mis- 
souri, 4  Wall.  325,  supra:  "The  rights  of  the  citizen  should 
be  secure  against  deprivation  for  past  conduct  by  legislative 
enactment  under  any  form  however  disguised.  If  the  inhibi- 
tion can  be  evaded  by  the  form  of  the  enactment,  its  insertion 
in  the  fundamental  law  was  a  vain  and  futile  proceeding." 

And  again  in  the  case  of  Rich  v.  Flanders,  39  N.  H.  305, 
in  the  very  able  opinion  of  Sergeant,  J.,  in  which  he  reviev/s 
the  whole  ground  of  retrospective  and  ex  post  facto  laws,  their 
effect  and  legality,  the  court  holds  that  "A  statute  which  in 
form  affects  the  remedy,  or  the  rules  of  evidence,  or  of  'practice 
only,  yet  practically  and  in  fact  divests  vested  rights,  is  uncon- 
stitutional and  void." 

The  question  remains  wdiether  this  pardon,  or  act,  or  statute 
of  amnesty,  {Act  o/  1874,  §  113,)  thus  given  by  the  state,  under 
the  legislative  authority,  is  revocable,  or  in  other  words,  whether 
the  statute  of  1879  can  affect  the  defendant  in  whom  the  grant 
or  act  of  pardon  or  amnesty  /to-s  become  vested. 

1.  This  question  was  exjiressly  decided  in  the  negative  in 
the  case  of  State  v.  Nichols,  26  Arh.  74,  supra. 

2.  In  the  case  of  State  v.  Keith,  63  N.  C.  143,  supra,  the 
court  says : 

"  We  have  searched  in  vain  for  any  instance  in  which  a  par- 
liamentary or  legislative,  or  other  act  of  general  amnesty  and 
pardon  has  been  revoked." 

3.  In  the  case  of  United  States  v.  Padelford,  9  Wall.  543, 
mpra,  the  court  says  : 

"  We  cannot  doubt  that  the  petitioner's  right  (by  reason  of 
the  pardon)  to  the  property  in  question  at  the  time  of  the  seizure 
was  perfect,  and  that  it  remains  perfect  notwithstanding  the 
seizure." 

4.  In  the  case  of  United  States  v.  Klein,  13  Wall.  129,  the 
court  held  that  the  repealhy  an  act  of  January  21st,  1867,  (after 

Vol.  XIII.  p 


226  NEW  JERSEY  SUPREME  COURT. 

State  V.  Moore. 

the  war  had  closed),  of  the  act  of  July  17th,  1862,  authorizing 
the  executive  to  offer  pardon,  did  not  alter  the  operation  of  the 
pardon,  or  the  obligation  of  congress  to  give  full  effect  to  it,  if 
necessary,  by  legislation. 

It  is  respectfully  submitted  that  this  last  case  governs  the 
case  now  before  this  court. 

III. 

But  again — 

The  statute  of  1879  is  objectionable  because  it  is  not  general 
in  its  operation,  but  applies  to  particular  persons. 

Laws  must  be  general;  be  rules  prescribed  for  civil  conduct 
to  the  whole  community.     1  Black.  Com.  44. 

An  act  which  operates  on  the  rights  or  property  of  only  a 
few  individuals  without  their  consent,  is  a  violation  of  jjrivi- 
leges  guaranteed  to  every  subject.  Merrill  v.  Sherburne,  1  N. 
H.  212. 

Cooley's  Const.  Lim.  391 : 

A  statute  would  not  be  constitutional  which  should  select 
particular  individuals  from  a  class  or  locality  and  subject  them 
to  peculiar  rules,  or  impose  upon  them  special  obligations  or 
burdens  from  which  others  in  the  same  locality  or  class  are 
exempt.     Lin  Sing  v.  Washburne,  20  Cal.  534. 

Id.  The  legislature  may  susj)end  the  operation  of  the  gen- 
eral laws  of  the  state,  but  when  it  does  so  the  suspension  must 
be  general,  and  cannot  be  made  for  individual  cases  or  for  par- 
ticular localities.     Id.,  note  2. 

The  statute  of  limitations  cannot  be  suspended  in  particular 
cases  while  allowed  to  remain  in  force  generally.  Holden  v. 
James,  11  Mass.  396;  Davison  v.  Johnson,  7  Mete.  393;  Bell 
v.  Conroe,  13  Wis.  238  ;  OJicer  v.  Young,  5  Yerg.  320 ;  Griffin 
V.  Cunningham,  20  Gratt.  31  ;  Arnold  v.  Kelley,  5  W.  Va.  446. 

The  rights  of  every  individual  must  stand  or  fall  by  the 
same  rule  or  law  that  governs  every  other  member  of  the  body 
politic  or  land  under  similar  circumstances ;  and  every  partial 
or  private  law  which  directly  proposes  to  destroy  or  affect  in- 
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<lividiial  rights,  or  does  the  same  thing  by  affording  remedies 
leading  to  similar  consequences,  is  unconstitutional  and  void. 
Walley's  Heirs  v.  Kennedy,  2  Yei^g.  554. 

It  is  submitted  that  the  statute  in  question  suspends  the 
statute  of  limitations  in  particular  cases — that  is,  as  to  public 
officers — while  allowed  to  remain  in  force  generally. 

It  is  aimed  at  and  comprehends  a  particular  class  of  indi- 
viduals as  excejdions  to  the  general  law,  and  is  thus  open  to  the 
objection  above  referred  to. 

Therefore,  and  for  all  the  reasons  aforesaid,  it  is  respect- 
fully submitted  that  the  defendant  was  unlawfully  convicted, 
and  that  the  Court  of  Sessions  should  be  so  advised  by  this 
court. 

Beasley,  Chief  Justice.  By  the  one  hundred  and 
thirteenth  section  of  the  criminal  procedure  act  it  is  provided, 
among  otlier  things,  that  no  person  shall  "be  prosecuted,  tried 
or  punished  for  any  offence  not  punishable  with  death,  unless 
the  indictment  shall  be  found  within  two  years  from  the  time 
of  the  committing  of  the  offence,  or  incurring  of  the  fine  or 
forfeiture  aforesaid."  On  March  14th,  1879,  an  act  was 
passed  changing  this  period  of  limitation  from  two  years  to 
five. 

At  the  trial  of  this  case  the  counsel  of  the  defendant  ob- 
jected to  the  reception  of  any  evidence  showing  the  commis- 
sion of  any  criminal  act  of  his  client  at  a  date  prior  to  the 
period  of  two  years  before  March  14th,  1879,  and  the  objection 
having  been  overruled  exception  was  taken.  On  the  part  of 
the  state  it  was  then  shown  that  various  acts  of  embezzlement 
had  been  committed  by  the  defendant  prior  to  two  years  before 
the  above-mentioned  date,  and  consequently  at  a  time  which 
was  more  than  two  years  before  the  finding  of  the  present  in- 
dictment. It  will  be,  therefore,  observed  that  the  defendant 
may  have  been  convicted  for  an  offence  the  prosecution  of 
which  had  become  barred  by  the  original  act  of  limitations 
first  above  cited.     The  question,  therefore,  now  to  be  consid- 
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ered  by  this  court,  on  this  application  for  its  advisory  opinion, 
is,  whether  this  right  to  prosecute,  thus  barred  by  lapse  of 
time,  could  be  resuscitated  by  the  modifying  act  passed  in  the 
year  1879. 

Tiie  principal  position  taken  against  the  validity  of  this 
statute  which  removes  the  bar  of  the  limitation  in  question  is, 
that  such  law  is  an  &c  post  facto  law,  and  is  therefore  pro- 
hibited by  both  the  federal  and  state  constitutions. 

But  does  this  act  bear  the  legal  character  thus  imputed  to 
it?  It  is  impossible  intelligently  to  settle  this  question  unless 
we  first  ascertain  with  entire  clearness,  what  is  an  ex  post  facto 
law. 

These  words  are  technical,  and  have,  and  always  have  had,, 
a  fixed  and  definite  meaning  in  their  application  to  criminal 
law.  In  the  same  sense  they  were  used  before  their  intro- 
duction into  the  federal  constitution,  by  Blackstone  and  other 
English  writers;  by  Hamilton  in  The  Federalist,  and  in  the 
resolutions  passed  by  several  of  the  state  conventions.  Nor 
do  I  find  that  since  such  occasions,  when  subjected  to  judicial 
exposition,  they  have  had  any  otiier  signification  ascribed  to 
them.  The  established  import  of  the  phrase  ex  post  f ado  law, 
in  the  connection  in  question,  is,  a  law  that  originates  a  pun- 
ishment, or  an  increase  of  punishment,  for  an  act  already  done. 
It  was  a  legislative  power  to  convert  that  which  was  innocent 
into  that  which  is  criminal,  and  after  the  transaction  to  ad- 
judge its  culpability  and  punishment.  Referring  to  the  in- 
justice of  enforcing  laws  before  their  proper  promulgation, 
Blackstone  says,  "  There  is  still  a  more  unreasonable  method 
than  this,  which  is  called  making  of  laws  ex  post  facto:  when 
an  action  (indifferent  in  itself)  is  committed,  the  legislature 
then,  for  the  first  time,  declares  it  to  have  been  a  crime,  and 
inflicts  a  punishment  upon  the  person  who  has  committed  it." 
The  case  of  Colder  v.  Bull,  3  Doll.  386,  is  the  leading  case 
upon  the  subject,  and  it  announces  the  doctrine,  and  which  has 
been  since  uniformly  confirmed,  that  the  expression  ex  post 
facto  law  applies  only  to  criminal  laws,  and  that  the  phrase  as 
used  in  the  federal  constitution  declares  that  the  state  legisla- 
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tures  shall  not  by  statute,  "  inflict  a  punishment  for  any  act 
which  was  innocent  at  the  time  it  was  committed,  nor  increase 
the  degree  of  punishment  previously  denounced  for  any  specified 
offence."  Before  leaving  this  interesting  case  it  is  proper  to  re- 
mark, however,  that  Judge  Chase,  in  his  full  and  able  discussion 
of  the  subject,  extends  the  definition  of  an  ex  post  facto  law  so  as 
to  embrace  not  only  those  creating  or  increasing  the  punish- 
ment, but  also  "every  law  that  alters  the  legal  rules  of  evi- 
<lence,  and  receives  less  or  different  testimony  than  the  law 
required  at  the  time  of  the  commission  of  the  offence,  in  order 
to  convict  the  offender."  Such  a  construction  obviously  ex- 
pands the  constitutional  prohibition  so  as  to  interdict  an  alter- 
ation by  subsequent  legislation  of  a  part  of  the  legal  procedure 
in  force  at  the  time  of  the  committing  of  the  offence.  I  am 
not  aware  that  this  view  has  ever  been  sanctioned  by  a  judi- 
cial decision,  but  it  is  important  to  notice  that  it  originated  not 
in  any  loose  notion  with  respect  to  the  character  or  scope  of 
the  legislation  that  was  prohibited,  but  from  the  consideration 
that  this  clause  of  the  constitution  was  remedial,  and  that  the  par- 
ticular subject  over  which  it  was  tlius  sought  to  be  extended  was, 
from  special  considerations,  within  the  mischief.  The  learned 
judge  thus  summarizes  the  evil  uses  to  which  these  laws  had 
been  put  by  the  English  parliament;  he  says:  "Sometimes 
they  respected  the  crime  by  declaring  acts  to  be  treason  which 
were  not  treason  when  committed;  at  other  times  they  vio- 
lated the  rules  of  evidence  to  supply  a  deficiency  of  legal 
proof,  by  admitting  one  witness,  when  the  existing  law  re- 
quired two;  by  receiving  evidence  without  oath;  or  the  oath 
of  the  wife  against  the  husband,  or  other  testimony  which  the 
courts  of  justice  would  not  admit ;  at  other  times  they  inflicted 
punishments  where  the  party  was  not  by  law  liable  to  any  pun- 
ishment; and  in  other  cases  they  inflicted  greater  punishment 
than  the  law  annexed  to  the  offence."  Conceiving  these  to  be 
the  evils  to  be  extirpated,  Judge  Chase  so  amplified  the  remedy 
by  his  construction,  as  to  make  it  effective  against  such  evils. 
It  should  be  observed,  however,  that  the  view  so  taken  has  no 
tendency  to   introduce  any  uncertainty  embarrassing  to  the 
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present  inquiry,  with  respect  to  the  subjects  to  which  the  pro- 
vision is  applicable,  for  it  still  applies  only  to  specialized 
classes  of  cases. 

It  is  obvious,  then,  accepting  either  the  wider  or  narrower 
exposition  of  the  constitutional  clause  in  question,  that  it  does 
not  comprehend  an  inhibition  against  the  passage  of  the  enact- 
ment now  challenged  by  this  defendant.  This  statute  plainly 
does  not  denounce  a  punishment  in  consequence  of  any  act 
already  done  which  was  not  punishable  when  done ;  nor  does 
it  increase  a  punishment  incident  to  a  past  act;  nor  does  it 
affect  the  mode  of  proving  the  offence.  It  leaves  all  these 
things  absolutely  as  they  were  at  the  time  of  the  commission 
of  this  crime.  All  that  it  does  is  to  modify  a  matter  of  pro- 
cedure. The  legislative  declaration  that  a  crime  of  this  class 
should  not  be  prosecuted  or  punished  unless  an  indictment  was 
found  within  two  years,  was  beneficial  to  the  defendant  as  long 
as  the  rule  existed ;  but  it  was  a  mere  privilege,  and  consti- 
tuted a  part  of  the  public  policy,  being  a  regulation  of  the 
course  of  the  prosecution  of  the  crime.  It  neither  created  the 
crime,  nor  in  any  degree  affected  its  punishment.  In  order  to 
bring  such  an  act  within  the  category  of  ex  post  facto  laws^ 
the  definition  of  such  a  law  would  have  to  be  stretched,  so  as 
to  take  in  all  modifications  of  law  existing  at  the  time  of  the 
doing  of  the  criminal  act  that  have  any  tendency  inimical  to 
the  culprit.  But  there  is  nothing  to  justify  such  a  notion. 
Even  if  the  extravagant  assumption  should  be  admitted  that  it 
is  oppressive  to  disappoint  the  expectations  of  this  defendant, 
arising  out  of  this  abrogated  law,  that  he  would  not  be  held 
to  answer  for  crimes  of  this  kind  after  they  had  slept,  per- 
haps from  being  undiscovered,  for  over  two  years,  yet  such 
admission  cannot  in  any  degree  affect  the  subject  of  inquiry, 
because  the  legislature  has  the  undoubted  general  right  to  pass 
retrospective  laws,  and  to  decide  whether  such  laws,  even  if 
they  are  harsh,  are  not  necessary  for  the  public  welfare.  Nor 
is  the  circumstance  that  this  limitation  existed  at  the  time  of 
the  doing  of  these  criminal  acts,  and  that  its  removal  by  sub- 
sequent legislation  has  a  tendency  to  increase  the  risk  of  pun- 
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ishment,  anything  to  the  present  purpose,  because  such  an  en- 
hancement of  the  risk  of  punishment  is  not  prohibited  by  the 
clause  under  review.  The  constitution  does  not  guarantee  to 
criminals  that  their  risk  of  conviction  arising  out  of  the  modes 
of  their  prosecution,  shall  not  be  increased  by  future  legisla- 
tion. Indeed,  it  seems  to  run  into  the  absurd  for  a  criminal 
to  assert  an  indefeasible  right  as  against  the  legislature,  not  to 
be  tried  or  punished  for  his  oifences  after  a  specified  time,  for 
such  a  claim  assumes  the  semblance  of  an  assertion  that  the 
criminal  act  was  done  in  reliance  on  such  an  expectation.  I 
cannot  perceive  that  the  clause  in  question  is  a  restraint  on 
the  legislative  power  to  modify  at  will  any  of  the  regulations 
of  the  trial  of  the  oiFence  even  in  the  most  essential  particu- 
lars. But  for  the  presence  of  another  constitutional  restric- 
tion, the  party  charged  could  be  deprived  even  of  trial  by  jury. 
The  rule  of  procedure  that  the  indictment  in  matters  of  this 
class  should  be  tried  within  two  years,  was  no  more  sacred 
against  repeal  than  many  of  the  other  rules  designed  for  the 
protection  of  the  culprit  against  possible  injustice.  In  our 
laws  there  are  provisions  that  on  indictment  for  the  higher 
crimes,  the  person  indicted  shall  have  a  copy  of  such  indict- 
ment and  a  list  of  the  jury  served  upon  him  two  entire  days 
at  least  before  the  trial,  and  that  every  indictment  shall  be 
tried  the  term  in  which  issue  is  joined  or  the  term  after,  unless 
the  court,  for  just  cause,  shall  allow  further  time ;  and  yet, 
would  it  be  pretended  that  an  act  repealing  such  regulations 
and  operating  retrospectively,  would  be  an  ex  post  facto  law? 
It  is  presumed  no  one  would  pretend  this,  and  yet  their  rescis- 
sion would  materially  and  injuriously  affect  the  interest  of  de- 
linquents. Laws  of  this  kind  are  retrospective  laws,  but  not 
ex  post  facto  laws,  and  they  are  not,  therefore,  within  the  scope 
of  the  prohibition  in  question.  The  mistake  sometimes  made 
is  in  omitting  to  notice  that  an  ex  post  facto  law  is  not  a  law 
that  in  a  general  way  alters  the  old  law  to  the  oppression  of 
the  party  accused ;  but  that  it  is  a  law  that  works  oppression 
in  one  of  three  enumerated  instances,  to  wit,  when  it  originates 
or  increases  the  punishment  by  retrospective  legislation ;  or 


232         NEW  JERSEY  SUPREME  COURT. 

State  V.  Moore. 

(perhaps)  changes  the  rules  of  evidence  to  the  detriment  of 
such  accused.  If  the  constitutional  prohibition  forbade  any 
modification  of  the  existing  law  whose  tendency  was  to  increase 
the  party's  peril,  then,  undoubtedly,  the  present  law,  as  well 
as  many  of  those  which  have  been  judicially  sanctioned,  could 
not  be  vindicated.  But  that  such  was  not  the  true  doctrine 
has  been  very  uniformly  decided.  "The  expressions,  ex  post 
facto"  says  the  court,  in  the  case  already  cited  from  Dallas' 
Reports,  "  are  technical ;  they  had  been  in  use  long  before  the 
revolution,  and  had  acquired  an  appropriate  meaning  by  legis- 
lators, lawyers  and  authors."  In  Fletcher  v.  Peck,  6  Cranch 
87, 138,  Chief  Justice  Marshall  says :  "  An  ex  post  facto  law  is 
one  which  renders  an  act  punishable  in  a  manner  in  which  it 
was  not  punishable  when  it  was  committed,"  and  Chancellor 
Kent  eulogizes  the  comprehensive  brevity  and  precision  of 
this  definition,  (4  Kent  409),  and  this  is  the  definition  adopted 
in  the  case  of  Hartung  v.  People,  22  N.  Y.  104,  by  the  Court 
of  Appeals  of  the  State  of  New  York.  To  the  same  effect  I 
find  the  judicial  definitions  in  all  the  books,  and  yet  it  seems 
certain  that  these  constructions  are  all  wrong,  if  a  law  of  the 
kind  in  question  embraces  not  only  the  particular  cases  thus 
specified,  but  the  present  case  also,  which  is  the  instance  of  a 
law  reviving  the  right  to  prosecute.  The  time  of  limitation 
as  originally  prescribed,  had  no  connection  with  the  punish- 
ishment  as  then  prescribed.  Such  limitation  was  beneficial  to 
the  prisoner,  not  because  it  affected  the  penalty  in  any  respect 
whatever,  but  inasmuch  as  its  tendency  was  to  diminish  the 
chances  of  the  discovery  of  his  crime  in  case  of  his  guilt,  or  on 
the  assumption  of  his  innocence,  to  insure  a  trial  while  the 
transaction  was  fresh  in  the  memory  of  the  witnesses.  Such 
an  advantage  is  similar  in  kind  to  the  privilege  possessed  by 
a  prisoner  to  have  counsel  assigned  for  his  defence,  or  to  have 
the  right  to  challenge  peremptorily  a  certain  number  of  jurors, 
and  it  has  never  been  supposed  that  the  abrogation  by  subse- 
quent legislation  of  such  privileges  was  unconstitutional.  This 
is  the  principle  sustained  by  the  authorities.  A  subsequent 
law  giving  tlie  government  additional  challenges  was  adjudged 
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legitimate  in  Wcdstun  v.  Commonwealth,  IQ  B.  Mon.  15,  and 
the  same  result  was  reached  with  respect  to  a  similar  exercise 
of  the  legislative  power  authorizing  the  amendment  of  indict- 
ments in  State  v.  Manning,  14  Texas  402.  So  also  a  statute 
was  not  deemed  objectionable  in  its  application  to  past  trans- 
actions by  the  Supreme  Court  of  Massacliusetts,  that  abolished 
the  common  law  doctrine  of  variance.  Commonwealth  v.  Hall, 
97  Mass.  570.     There  arc  other  cases  having  the  same  aspect. 

Such  changes  as  these  are  justly  regarded  as  adjustments  of 
the  methods  of  procedure,  and  consequently  as  being  legiti- 
mate exercises  of  legislative  autliority,  and  in  this  same  class 
the  prescription  of  tiie  time  within  which  a  crime  shall  be 
prosecuted  is  placed  by  Mr.  Bishop.  On  this  subject  this  is 
the  language  of  this  experienced  author:  "A  statute  of  limi- 
tations compels  the  state  to  prosecute  the  crime  within  a  speci- 
fied period,  if  at  all,  by  withholding  from  the  courts  jurisdiction 
over  the  offence  afterwards.  And  it  has  already  been  decided, 
in  a  case  of  another  class,  that  if  the  legislature  takes  away 
the  jurisdiction  so  that  no  prosecution  can  be  liadj  it  may 
revive  the  old,  or  create  a  new  jurisdiction,  and  then,  though 
the  right  to  prosecute  had  once  lapsed,  the  prosecution  may 
be  carried  on  under  the  new  law.  This  is  something  pertain- 
ing not  to  the  right,  but  to  the  remedy,  and  a  statute  author- 
izing a  prosecution  after  the  period  of  limitation  iiad  lapsed, 
\vould  seem  to  come  within  this  principle.  It  pertains  to  the 
remedy.  It  does  not  punish  an  act  innocent  when  committed, 
or  add  to  the  punishment  which  the  law  then  prescribed." 

The  authority  to  which  reference  is  made  in  this  extract  is 
that  of  Commonwealth  v.  Getchell,  16  Pick.  452,  and  the  doc- 
trine of  which  is  confirmed  in  Commonwealth  v.  Mott,  21  Pick. 
492.  A  judgment  was  called  for  on  this  point :  a  person  had 
committed  certain  oiBPences  for  which  he  was  liable  to  punish- 
ment under  an  existing  statute;  the  legislature  repealed  such 
statute,  and  subsequently  this  repealer  was  itself  repealed  ;  the 
question  was,  whether  the  culprit  could  be  punished  under  the 
original  act  so  revived.  The  decision  was  in  favor  of  this 
exercise  of  the  legislative  power,  and  the  criminal  was  accord- 


234  NEW  JERSEY  SUPREME  COURT. 

State  V.  Moore. 

ingly  punished  under  the  act  so  resuscitated.  In  that  case,  as 
in  the  present  one,  there  was  a  period  during  which  the  crime 
could  not  liave  been  punished  under  any  law,  and  there  seems 
to  be  nothing  more  than  a  phantastical  distinction  to  be  drawn 
Ijetween  tlie  revival  of  a  right  to  prosecute,  when  such  right 
has  been  suspended  by  the  revocation  of  the  statute  in  which 
it  is  inherent,  and  when  such  eifect  has  been  the  result  of  lapse 
of  time  under  a  statute  of  limitations.  In  either  event,  in  my 
judgment,  the  right  to  prosecute  may  be  thus  restored. 

In  addition  to  the  foregoing  considerations,  it  is  to  be  re- 
membered that  the  finding  of  an  uncertainty  with  respect  to 
the  subject  under  consideration,  is  to  resolve  the  question  in- 
volved against  the  defendant.  The  power  of  the  legislature 
cannot  be  circumscribed  except  upon  sure  grounds.  Such  is 
the  familiar  rule  of  construction.  Neither  should  it  escape 
observation,  that  to  extend  the  constitutional  clause  in  question- 
so  as  to  embrace  the  present  case,  would  be  to  extend  it  in- 
definitely ;  the  prohibition  would  have  nothing  like  settled 
boundaries  ;  the  entire  matter  would  be  thrown  into  confusion. 
And  if  it  be  said  that  the  legislative  power  exercised  in  this 
case  is  liable  to  be  much  abused  to  the  oppression  of  the  citi- 
zen, the  answer  is  that  this  is  an  imperfection  necessarily  in- 
herent in  all  delegations  of  the  law-making  prerogative. 

Touching  the  second  point  raised  in  the  brief  of  the  counsel 
of  the  defendant,  that  the  act  of  limitation  had  the  operation 
of  a  pardon  of  the  crimes  antecedently  committed  by  the  de- 
fendant, I  think  it  sufficient  to  say,  that  nothing  is  perceived 
in  this  statute  which  will  sustain  such  a  construction.  The 
design  of  the  law  is  to  protect  the  innocent,  and  not  to  absolve 
the  guilty.  The  bar  against  prosecution  established  by  it  can 
be  taken  advantage  of  by  both  of  sucii  classes  of  persons,  and 
consequently  there  is  no  induction  to  be  derived  from  the  pur- 
pose to  be  accomplished,  of  an  intent  to  condone  an  offence. 
Such  a  force  has  never  heretofore  been  supposed  to  be  lodged 
in  such  laws.  I  have  not  been  able  to  see  any  plausibility  in 
this  contention. 

I  conclude  with  the  remark  that  all  the  authorities  cited  in 
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the  brief  of  the  defendants'  counsel  have  been  carefully  exam- 
ined, and  that  it  is  not  conceived  that  any  of  them  are  in  oppo- 
sition to  the  views  above  expressed. 

My  conclusion  is,  that  the  ruling  of  the  trial  judge  wa& 
correct. 

Van  Syckel,  J.,  concurred. 

Dixon,  J.,  dissented. 


MUTUAL  BENEFIT  LIFE  INS.  CO.  v.  CITY  OF  ELIZABETH. 

1.  Where  a  municipality  has  contracted  a  debt  incurred  in  the  laying  out 
and  improvement  uf  its  streets  without  legal  authority,  it  is  competent 
for  the  legislature  to  authorize  it  to  issue  bonds  in  payment  thereof. 

2.  A  bond  given  by  a  city  containing  a  general  obligation  to  pay  cannot^ 
except  upon  the  plainest  grounds  of  construction,  be  converted  into  a 
promise  to  pay  out  of  a  particular  fund. 

3.  When  a  municipal  council  is  authorized  to  issue  bonds  when  certain 
facts  exist,  and  such  facts  are  exclusively  within  the  knowledge  of  such 
council,  it  is  to  be  inferred  that  the  law  makers  intended  to  make  such 
council  the  judge  whether  such  condition  precedent  has  been  fulfilled^ 
and  a  purchaser  can  rely  securely  on  the  statements  to  that  effect  con- 
tained in  the  bonds. 


In  debt.     On  special  case. 

This  was  an  action  of  debt  brought  by  the  plaintiff,  as  the 
holder  of  sundry  coupon  bonds,  against  the  defendant  as  the 
maker  thereof,  to  recover  the  interest  due  thereon,  that  is  to  say : 

1.  Coupons  due  June  1st,  1879,  attached  to  400  ^^ funded 
assessment  bond^"  Nos.  71-270,  513-712,  inclusive,  for  $1000 
each,  dated  December  1st,  1877,  issued  under  the  act  entitled^ 
"  An  act  respecting  bonds  of  cities,  towns,  townships  and  other 
incorporated  places,"  approved  April  21st,  1876.    Bev.,  p.  717. 

2.  Coupons  due  April  1st,  1879,  attached  to  269  "consoli- 
dated improvement  bonds,''  Nos.  155,  167-299,  1303-1437,. 
1344-1443,  inclusive,  for  $1000  each,  dated  April  1st,  1875,. 
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issued    under  the  supplement  of  March  17th,  1875,  to  the 
Elizabeth  city  charter.     Pamph.  L.  1815,  p.  289. 

3.  Coupons  due  April  1st,  1879,  attached  to  266  "  oonsoli- 
dated  improvement  bonds,"  Nos.  430-595,  900-999,  inclusive, 
for  $1000  each,  dated  April  1st,  1875,  issued  under  the  act  of 
March  17th,  1875,  aforesaid. 

4.  Coupons  due  April  1st,  1879,  attached  to  5  "consoli- 
dated improvement  bonds,"  Nos.  2724-2728,  inclusive,  for 
$1000  each,  dated  April  1st,  1876,  issued  under  said  act  of 
March  17th,  1875. 

5.  Coupons  due  April  1st,  1879,  attached  to  a  "consolidated 
improvement  bond,"  No.  1537,  for  $1000,  dated  April  1st, 
1876,  issued  under  said  act  of  March  17th,  1875. 

6.  Coupons  due  May  1st,  1879,  attached  to  9  "market-house 
bonds,"  Nos.  46-50,  56-59,  inclusive,  for  $1000  each,  dated 
May  1st,  1866,  issued  under  the  supplement  to  the  charter  of 
Mai-ch  15th,  1866.     Pamph.  L.  1866,  p.  421,  §  1. 

7.  Coupons  due  April  1st,  1879,  attached  to  4  "funded  debt 
■bonds,"  Nos.  17-20,  inclusive,  for  $1000  each,  dated  April 
1st,  1873,  issued  under  the  supplement  to  the  charter  of  March 
17th,  1870.     Pamph.  L.  1870,  p.  751,  §  10. 

8.  Coupon  due  February  1st,  1879,  attached  to  a  "funded 
debt  bond,"  No.  411,  for  $1000,  dated  August  1st,  1872,  issued 
under  the  supplement  to  the  charter  of  March  29th,  1871. 
Pamph.  L.m\,p.  995,  §  17. 

The  declaration  contained  special  counts  on  the  bonds  and 
coupons,  together  with  the  common  money  counts. 

The  defendant  pleaded  non  est  factum  to  the  special  counts, 
and  nil  debet  to  the  common  counts;  whereon  issue  was  joined. 

The  issues  came  on  to  be  tried  at  the  Essex  Circuit,  in  the 
term  of  September,  1879,  before  his  Honor  David  A.  Depue, 
Si  justice  of  this  court. 

The  plaintiff  thereupon  produced  the  bonds  and  coupons  in 
question,  which  were  received  in  evidence,  the  execution 
thereof  having  first  been  admitted. 

It  was  also  admitted  that  the  plaintiff  was  the  holder  of  the 
bonds  and  coupons  in  question,  in  good  faith  and  for  value, 
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aud  that  the  proceeds  thereof  were  used  to  pay  the  principal 
and  interest  of  maturing  corporate  obligations  of  the  defendants 

The  defendant's  counsel  thereupon  moved  for  a  non-suit,  on 
the  ground  that  the  plaintiff,  besides  proving  the  execution  of 
the  bonds  and  coupons,  had  not  proved  the  ordinance  of  the 
city  council,  authorizing  the  issuing  of  said  bonds,  and  that  on 
the  evidence  offered,  the  plaintiff  had  not  shown  sufficient 
ground  for  recovery,  and  particularly  that  the  plaintiff  had  not 
shown  that  the  consolidated  improvement  bonds  in  question 
were  within  tiie  limit  authorized  to  be  issued  by  law,  which 
motion  was  denied  by  the  court ;  to  this  decision  the  defend- 
ant's counsel  excepted. 

The  defendant's  counsel,  by  way  of  defence,  insisted  as  fol- 
lows, viz. : 

1.  That  in  respect  to  the  first-mentioned  class  of  bonds,  (i. 
e.,  "funded  assessment  bonds,")  the  act  of  April  21st,  1876, 
under  which  they  were  issued,  is  unconstitutional. 

2.  That  in  respect  to  the  second,  third,  fourth  and  fifth 
classes  of  bonds,  (i.  e.,  "  consolidated  improvement  bonds,")  the 
act  of  March  17th,  1875,  under  which  they  were  issued,  is 
unconstitutional ;  and  that,  of  these  classes  of  bonds,  Nos. 
1303-1337, 1344-1443,  900-999,  2724-2728,  and  1537,  were 
beyond  the  limit  authorized.  (Same  defence  as  in  the  case  of 
Clark  V.  City  of  Elizabeth,  No.  30,  in  res^iect  to  the  same  class 
of  bonds.) 

3.  That  in  respect  to  the  seventh  class  of  bonds,  {i.  e.,  "funded 
debt  bonds,")  they  were  issued  without  any  valid  ordinance 
authorizing  the  same. 

It  was  shown  by  the  records  of  the  city  council,  introduced 
on  behalf  of  the  defendant,  that  an  ordinance  autliorizing  the 
issuing  of  these  bonds,  was  duly  passed  by  the  city  council 
July  15th,  1872,  aud  was  immediately  thereafter  presented  to 
the  mayor  by  the  city  clerk,  duly  certified  by  the  president  of 
the  city  council  and  the  city  clerk ;  that  it  was  not  returned 
by  the  mayor  within  ten  days  after  it  was  so  presented  to  him, 
but  was  returned  by  him  December  30th,  1872,  several  months 
thereafter,  with  a  memorandum  thereon  under  his  signature, 
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but  canceled  by  pencil  marks,  as  follows :  "  I  return  this  ordi- 
nance to  tlie  city  council,  without  approving  the  same,  August 
5th,  1872.  F.  B.  Chetwood,  Mayor;"  and  that  the  said  ordi- 
nance was  afterwards  duly  published  and  treated  as  a  valid 
ordinance,  and  the  bonds  issued  thereunder. 

The  books  of  minutes  and  proceedings  of  the  city  council, 
containing  the  ordinances  and  resolutions  authorizing  the 
issuing  of  the  different  bonds  or  obligations  in  question  were 
produced,  and  the  resolution  and  ordinance  offered  in  evidence 
by  the  plaintiff. 

Thereupon  the  defendant's  counsel  requested  the  court  to 
direct  a  verdict  for  the  defendant,  in  respect  to  each  of  the 
classes  of  bonds  or  obligations  in  question,  which  the  court 
declined  to  do,  to  which  rulings  respectively  the  defendant's 
counsel  excepted. 

By  the  direction  of  the  court,  a  verdict  was  thereupon  taken 
for  the  plaintiff  for  $34,475.71,  being  the  full  amount  due  on 
all  the  coupons,  subject  to  the  opinion  of  this  court  on  a  case 
to  be  made,  with  liberty  to  either  party  to  turn  the  same  into 
a  bill  of  exceptions  or  a  special  verdict. 

Argued  at  February  Term,  1880,  before  Beasley,  Chief 
Justice,  and  Justices  Van  Syckel  and  Dixon. 

For  the  plaintiff,  John  W.  Taylor. 

For  the  defendant,  W.  J.  Magie  and  B.  Williamson. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  There  are  two  classes  of  bonds 
issued  by  the  city  of  Elizabeth  which  are  drawn  in  dispute  in 
this  case.  The  first  class  embraces  those  denominated  "  con- 
solidated improvement  bonds ;"  the  second,  such  as  are  styled 
"  funded  assessment  bonds."  As  all  the  objections  started  with 
respect  to  the  latter  class  apply  to  the  former  class,  it  becomes 
unnecessary  to  subject  such  objections  to  a  separate  criticism. 

With  regard,  then,  to  the  '*  consolidated  improvement 
bonds :" 
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These  instruments  were  issued  by  force  of  two  supplements 
to  the  charter  of  the  city — the  first  enacted  on  March  29th, 
1871,  and  the  second  on  March  17th,  1875.  By  a  previous 
supplement  passed  on  March  31st,  1864,  an  authority  was  con- 
ferred in  these  words,  viz.:  "And  in  all  cases  where  the  city 
council  are  authorized  to  make  or  levy  an  assessment  for  any  im- 
provement heretofore  made,  or  Ijereafter  to  be  made  under  the 
act  to  which  this  is  a  supplement,  they  shall  be  authorized  to 
borrow  this  amount  of  any  such  assessment  or  any  portion 
thereof,  in  anticipation  of  the  collection  of  said  assessment,  to 
be  expended  only  in  payment  of  such  improvement  or  loans 
for  the  payment  thereof,  and  for  that  purpose  to  issue  the 
bonds  of  the  city,  to  be  called  '  improvement  bonds  of  the  city 
of  Elizabeth,'  payable  in  six  years  from  the  date  thereof,  with 
interest  at  the  rate  of  seven  per  cent,  per  annum." 

In  the  supplement  of  March  29th,  1871,  above  referred  to, 
there  is  a  direction  that  in  all  cases  in  which  assessments  for 
any  improvements  had  been  ratified  by  the  common  council 
and  the  same  had  not  been  paid,  notice  should  be  given  in  a 
newspaper,  requiring  the  payment  of  such  assessments,  or 
bonds  to  be  given  securing  the  same.  This  act  then  contains 
this  provision:  "And  the  said  city  council  shall  have  power 
to  issue  bonds  for  the  renewal  of  bonds  issued  in  contemplation 
of  the  payment  of  the  above-mentioned  assessments."  The 
bonds  in  this  clause  referred  to,  were  the  improvement  bonds 
of  the  city  of  Elizabeth,  that  had  been  issued  by  force  of  the 
before- recited  act  of  March  31st,  1864.  The  before-designated 
supplement  of  March  17th,  1871,  merely  regulates  the  issuance 
of  these  bonds  in  renewal,  and  styles  them  "  consolidated  im- 
provement bonds." 

These  bonds  now  involved  in  this  suit,  and  which  were 
given  in  renewal  of  certain  of  the  above-mentioned  "  improve- 
ment bonds  of  the  city  of  Elizabeth,"  are  questioned,  in  the 
first  place,  on  the  ground  that  the  city  had  no  authority  to 
issue  such  improvement  bonds.  The  ground  on  which  this 
contention  is  put  is,  that  such  class  of  bonds  could  be  put 
forth  only  in  cases  where  the  city  council  was  authorized  to 
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make  or  levy  an  assessment  for  improvements,  and  inasmuch 
as  the  provision  in  the  city  charter  for  that  purpose  was  un- 
constitutional, according  to  the  principles  settled  by  the  decision 
in  the  case  of  Bogert  v.  City  of  Elizabeth,  12  C  E.  Green  568, 
tlie  power  to  issue  such  bonds  did  not  exist.  The  reasoning 
is,  that  as  the  city  had  no  power  to  make  any  such  assessment, 
it  was  not  empowered  to  issue  these  improvement  bonds,  and 
that  consequently  such  bonds  were  void  in  law. 

But  granting  these  premises,  it  seems  to  me  that  the  con- 
clusion drawn  from  them,  that  the  bonds  in  suit  are  likewise 
void,  is  a  non  sequitur.  Suppose  the  improvement  bonds  were 
void,  as  it  is  claimed,  does  it  follow  that  tlie  bonds  that  were 
given  in  substitution  for  them  are  likewise  nullities?  It  will 
be  observed  tiiat  if  we  assume  that  the  city  exceeded  its  power 
in  borrowing  the  money  represented  in  such  improvement, 
bonds,  nevertheless  the  fact  remains  that  the  city  had  incurred 
honest  debts  in  tlie  laying  out  and  improvement  of  its  streets, 
and  that  the  money  so  borrowed  went  to  the  payment  of  such 
honest  debts.  The  municipality,  therefore,  was  under  a  moral 
obligation  to  repay  the  money  so  borrowed,  and  the  conse- 
quence is,  that  upon  well-settled  rules  it  was  entirely  compe- 
tent for  the  legislature  to  convert  such  moral  into  legal  obli- 
gations. When,  therefore,  by  this  act  of  1871  the  city  was 
authorized  to  renew  such  bonds,  and  substitute  in  their  place 
this  class  called  "  consolidated  improvement  bonds,"  such  an 
authority  was  a  validation  of  the  original  loan,  and  a  recasting 
of  it  into  a  new  form.  I  entertain  no  doubt  that  such  new 
bonds  corroborated  by  this  legislative  sanction,  are  in  all  re- 
spects valid  and  enforceable.  The  rule  settled  in  the  case  of 
Bader  v.  Township  of  Union,  10  Vroom  519,  is  entirely  perti- 
nent and  is  quite  decisive.  In  that  case  it  was  conceded  that 
the  contract  then  in  question  was  palpably  ulti-a  vires,  as  it 
had  been  made  by  an  ostensible  corporate  body  which  in  point 
of  law  had  no  existence,  but  as  the  subject  of  such  contract  had 
enured  to  the  benefit  of  the  township  of  Union,  the  burthen 
of  payment  could  by  legislation  be  lawfully  imposed  on  that 
township.     I  consider,  therefore,  that  on  the  concession  of  the 
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illegality  of  the  improvement  bonds,  still  their  substitutes  were 
made  valid  by  the  legislative  act  from  which  they  proceed. 

But  this  assumption  of  the  illegality  of  these  improvement 
bonds  is  founded,  as  it  seems  to  me,  in  a  misconception  of  the 
act  creating  them.  That  act  declares  that  the  city  may  bor- 
row money  in  anticipation  of  taxes,  "  in  all  cases  where  the 
common  council  are  authorized  to  make  or  levy  an  assessment 
for  any  improvement  heretofore  made,  or  hereafter  to  be  made, 
under  the  act  to  which  this  is  a  supplement."  In  the  chapter 
here  referred  to,  the  city  had  been  empowered  to  make  assess- 
ments for  improvements  in  certain  cases,  and  it  is  to  this  class 
of  cases  to  which  this  authority  to  borrow  money  points.  Such 
reference  had  no  regard  to  abstract  questions  as  to  the  legal 
sufficiency  of  the  provisions  giving  tiie  power  to  make  assess- 
.ments.  The  legislature,  beyond  all  doubt,  thought  such  pro- 
visions entirely  constitutional,  and  therefore  they  are  referred 
to  as  carrying  with  them  the  authority  imported  by  their 
terms.  But  it  would  be  irrational  in  the  extreme  to  suppose 
that  it  was  the  design  in  framing  this  supplement  to  make  the 
authority  to  borrow  these  moneys  dependent  on  the  ultimate 
decision  of  the  courts  with  respect  to  the  power  to  assess  the 
cost  of  improvements.  The  charter  in  terms  ordained  that 
certain  assessments  might  be  made,  and  it  was  in  aid  of  this 
class  of  procedures  that  loans  were  authorized.  Regarding  it 
as  a  question  of  legislative  intention,  I  have  not  been  able  to 
see  how  there  can  be  any  uncertainty  or  obscurity  on  the 
subject. 

This  objection  cannot  be  allowed  to  prevail. 

Nor  have  I  found  any  greater  legal  substance  in  the  second 
objection  taken  against  the  present  cause  of  action  by  the  coun- 
sel of  tiie  defendant,  and  which  objection  is,  that  admitting  the 
legality  of  these  improvement  bonds,  "they  were  not  a  part 
of  the  city  debt,  payment  of  which  could  be  enforced  by  gen- 
eral taxation,  or  out  of  any  fund  except  the  specific  assessment 
in  view  of  which  they  were  issued." 

The  conclusive  answer  to  this  objection  is,  that  the  obfiga- 
tion  of  the  city,  which  is  the  foundation  of  the  suit,  is  not  thus 
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restricted  in  its  operation.  The  agreement  contained  in  it  is 
that  the  city  will  pay  the  money  designated  in  it,  not  that  it 
will  pay  such  sum  out  of  a  particular  fund.  To  introduce 
such  a  restrictive  stipulation  would  be  an  unwarranted  inter- 
polation. Nor  do  I  find  in  any  of  the  provisions  of  the  laws 
appertaining  to  this  city,  anything  from  which  such  a  circum- 
scription of  this  contract  can  be  eifected  by  implication.  The 
law  which  authorizes  the  issuing  of  these  instruments  contains 
no  intimation  that  they  are  not  to  be  instruments  imposing  a 
general  obligation  to  pay  the  money  mentioned  in  them.  They 
are  the  bonds  of  the  city,  and  such  bonds  do  not  have  the  effect 
of  imposing  only  a  partial  obligation.  Nor  does  the  fact  that 
the  city  has  a  sinking  fund  devoted  specially  to  the  payment 
of  these  bonds  as  they  mature,  give  rise  to  such  an  intend- 
ment. Such  a  contrivance  was  doubtless  designed  to  put  the 
city  in  funds  to  meet  these  debts  as  they  fell  due,  but  how  such 
an  expectation  is  to  have  the  effect  of  converting  a  general  en- 
gagement to  pay  into  a  particular  engagement  to  pay  only  out 
of  such  fund,  is  not  apparent.  The  alteration  of  the  contract 
from  the  unrestricted  form  of  its  expressed  terms  to  the  lim- 
ited form  insisted  on,  is  so  material  and  fundamental,  that 
nothing  but  the  plainest  exhibition  of  a  legislative  purpose  to 
so  circumscribe  the  operation  of  these  contracts,  should  be  per- 
mitted to  control  them  in  this  particular.  If  the  promise  of 
the  city  was  intended  to  be  a  qualified  one,  it  was  an  easy 
thing  for  the  legislature  to  have  so  declaredrhrThe  plain  terms 
of  the  legislative  authorization,  and  of  the  instruments  con- 
formably issued,  are  not  subject  to  a  conjectural  emendation. 
There  is  no  solidity  in  this  objection. 

The  last  objection  necessary  to  be  considered  is  the  exception 
tiiat  all  these  bonds  that  exceeded  the  limit  imposed  by  the 
acts  of  1871  and  1875  are  void.  It  is  contended  that  such 
limit  was  the  assessments  ratified  and  unpaid  on  March  29th, 
1871,  and  that  certain  of  these  bonds  exceed  that  limit.  The 
legal  principle  on  which  this  contention  rests  is,  that  the 
officers  issuing  these  instruments  are  public  agents  acting  under 
delegated  authority  expressed  in  a  public  statute,  and  that  per- 
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«ons  dealing  with  them  act  at  their  peril,  and  are  bound  to  see 
that  such  agents  do  not  transcend  their  authority.  I  confess 
that  in  my  judgment  this  is  the  settled  rule  of  the  common 
law,  that  has  almost  always  been  strictly  enforced  in  a  long  series 
of  the  weightiest  judgments  until  within  a  very  recent  date; 
since  which,  as  is  well  known,  there  has  been  quite  a  train  of 
decisions  in  the  Supreme  Court  of  the  United  States,  the  effect 
of  which  has  been  very  generally  believed  to  be,  as  far  as  their 
authority  extends,  destructive  of  such  rule.  It  cannot  be  de- 
nied that  there  are,  running  through  these  cases,  expressions 
of  judicial  views,  which  if  thoroughly  enforced,  would  operate 
not  only  as  a  practical  abrogation  of  the  doctrine  in  question, 
but  also  of  the  povver  of  the  legislature  to  impose  any  trust- 
worthy restrictions  on  a  grant  of  authority  to  a  corporation  to 
borrow  money.  In  some  of  these  instances  it  has  been  not 
obscurely  intimated  that  the  recitals  in  a  municipal  bond  by 
the  officer  issuing  it,  that  a  condition  precedent  to  his  authority 
to  issue  it  has  been  performed,  is  not  only  presumptive  evi- 
dence so  as  to  make  a  prima  facie  case  that  such  indispensable 
act  has  been  done,  but,  in  favor  of  a  bona  fide  holder,  is  con- 
clusive on  that  subject.  The  operation  of  such  a  view  is  to 
impart  to  an  instrument  issued  by  an  agent  without  authority, 
■and  in  violation  of  a  legislative  act,  the  same  effect  when  used 
by  way  of  estoppel,  as  it  would  have  if  it  were  legally  issued, 
the  false  statement  of  the  unauthorized  agent  definitively  bind- 
ing the  principal.  And  if  we  would  judge  of  what  the  reali- 
zation in  practice  of  these  dicta  would  be,  we  have  but  to  turn 
to  and  examine  the  case  of  Millej-  v.  Town  of  Berlin,  13  Blotch. 
245.  These  facts  were  there  presented,  making  up  the  prob- 
lem for  solution.  An  act  of  the  legislature  provided  that  cer- 
tain commissioners  might  borrow,  on  the  fiuth  of  the  town, 
such  sum  of  money  as  a  majority  of  the  taxpayers,  represent- 
ing a  majority  of  the  taxable  property  of  the  town,  should 
fix  by  writing,  and  it  prohibited  the  exercise  of  such  power 
except  upon  the  condition  that  such  writing  should  be  first 
duly  acknowledged  and  recorded  in  the  county  clerk's  office ; 
and  it  made  that  record  evidence.     It  was  admitted  that  the 
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requisite  number  of  consents  had  not  been  obtained,  and  no- 
consents  were  recorded  in  the  clerk's  office  ;  nevertheless,  bonds 
issued  by  such  commissioners  in  direct  violation  of  this  legis- 
lation, were  held  valid  and  were  enforced  by  judgment.     In 
assigning  his  reasons  for  this  conclusion,  the  learned  judge 
who  presided  on  this  occasion,  after  recognizing  the  ordinary 
rule  that  the  purchaser  of  negotiable  paper  which  purports  to 
be  executed  by  an  agent,  cjinnot  recover  without  proof  that  the 
person  who  assumes  to  be  the  agent  is,  in  fact,  the  agent  of  the 
principal,  or  has  been  held  out  by  the  principal  as  an  agent,- 
says  that  the  adjudications  of  the  Supreme  Court  of  the  United 
States  have  invested  municipal  bonds  issued  by  the  officers  of 
a  municipality,  with  anomalous  and  peculiar  immunities,  and' 
that  it  is  now  too  late  to  apply  the  ordinary  doctrines  of  the 
law  of  commercial  paper  as  the  test  of  the  rights  and  liabili- 
ties of  the  {)arties  to  such  instruments.     That  this  judgment 
was  the  logical  conclusion  from  the  expressions  of  opinions  in 
the  cases  referred  to,  appears  to  me  unquestionable,  although 
it  would  seem  certain  that  the  learned  justices  of  the  Supreme 
Court  who  make  use  of  such  expressions  would  have  dissented 
from  the  interpretation  that  what  they  did  was  to  bestow  upon^ 
these   municipal  obligations  immunities  of  a  "peculiar  and 
anomalous"  character,  for  these  expressions,  taken  in  the  light 
of  their  context,  plainly  intimate  that  they  are  regarded  as 
true  expressions  of  general  legal  principles.     I  have  perceived 
in  none  of  the  cases  of  this  class  anything  like  an  assumption 
of  a  right  to  introduce  with  respect  to  municipal  agents,  and 
with  respect  to  the  unauthorized  use  of  the  authority  of  their 
principal,  any  rule  of  law  that  was  not  deemed  applicable  to 
agents  of  any  other  kind.     In  other  words,  there  is  no  right 
arrogated  to  introduce  into  the  body  of  our  jurisprudence  any 
new  rule  of  law  upon  this  subject,  and  consequently  there  is 
no  indication  of  a  purpose  to  sanction  anything  anomalous. 
And  yet  notwithstanding  this,  and  notwithstanding  the  great 
weight  to  which  these  judicial  expressions  are  entitled,  I  am 
entirely  convinced  that  if  they  were  put  in  practice  and  en- 
forced, they  would  introduce  a  system  in  this  department  that 


JUNE  TERM,  1880.  245 

Mutual  Benefit  Life  Insurance  Co.  v.  City  of  Elizabeth. 

would  be  completely  foreign  to  anything  known  to  the  law  as 
it  has  been  heretofore  understood  and  administered.  That 
such  a  system  does  not  exist  in  this  state  is  evidenced  by  the 
judgment  in  the  case  of  Hudson  v.  Inhabitants  of  Winslow,  6 
Vroom  440,  and  that  it  is  not  likely  to  be  the  ultimate  form 
which  the  subject  will  assume  in  the  federal  tribunals,  appears  to 
be  quite  clear  from  the  indications  of  the  recent  case  of  Totvn 
of  Coloma  v.  Eaves,  92  U.  8.  493,  for  these  indications  point 
with  much  directness  to  a  dissent  from  many  of  the  intima- 
tions of  doctrine  in  antecedent  cases.  The  legal  rule  as  an- 
nounced in  the  opinions  which  were  j)repared  in  the  last-named 
case  adheres  closely  to  the  conclusion  expressed  by  Judge  Dil- 
lon in  his  excellent  exposition  of  the  subject.  It  is  declared 
■by  Mr.  Justice  Strong  in  these  words,  viz. :  "  That  where 
legislative  authority  has  been  given  to  a  municipality,  or  to  its 
ofificers,  to  subscribe  for  stock  of  a  railroad  company,  and  t«» 
issue  municipal  bonds  in  payment,  but  only  on  some  condition 
precedent,  such  as  a  popular  vote  favoring  the  subscriptions, 
-and  where  it  may  be  gathered  from  the  legislative  enactment 
that  the  officers  of  the  municipality  were  invested  with  power 
to  decide  whether  the  condition  precedent  has  been  complied 
with  J  their  recital  that  it  has,  made  in  the  bonds  issued  by 
them  and  held  by  a  bona  fide  purchaser,  is  conclusive  of  the 
fact  and  binding  on  the  municipality;  for  the  recital  is  itself 
a  decision  of  the  fact  by  the  appointed  tribunal." 

Besides  this  explicit  declaration  of  the  legal  principle  appli- 
cable in  this  class  of  cases,  we  have  also  in  the  same  case,  the 
still  more  explicit  intimation  of  Mr.  Justice  Bradley,  evin- 
cive of  a  disposition  to  disallow  everything  that  had  ap- 
peared in  the  previous  cases  that  could  not  be  brought  within 
the  limits  of  the  foregoing  definition.  That  distinguished 
jurist,  with  that  comprehensive  brevity  that  characterizes  his 
opinions,  in  a  few  words  explains  his  views  respecting  the 
theory  that  the  mere  execution  of  bonds  by  officers  charged 
with  the  duty  of  ascertaining  whether  a  condition  precedent 
has  been  performed,  is  conclusive,  and  holding  that  in  order  to 
■exempt  the  bona  fide  holder  from  the  duty  of  looking  beyond 
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the  face  of  the  instrument  for  the  authority  of  such  agent,  that 
there  must  be  a  recital  in  the  bond  of  the  performance  of  tiie- 
condition  which  is  an  essential  part  of  the  basis  of  such  au- 
thority, and  declaring  that  notwithstanding  "  various  dicta  to 
the  contrary,"  the  antecedent  cases,  when  carefully  examined^ 
would  be  found  to  harmonize  with  the  view  so  expressed. 
This  carefully  circumscribed  rule  thus  enunciated,  to  the  pur- 
port that  when  an  officer,  being  clothed  with  the  dual  power 
to  execute  these  bonds  and  to  decide  that  the  condition  on 
which  his  right  so  to  act  has  been  fulfilled,  executes  such 
bonds  with  a  recital  in  them,  thus  showing  such  completion 
of  his  authority,  the  same  become  incontestable  in  the  hands- 
of  an  innocent  holder  for  value,  would  seem  to  present  no 
ground  for  adverse  criticism.  Seemingly  every  one  would 
admit  its  correctness  as  an  embodiment  of  an  abstract  principle 
of  law,  the  sole,  but  very  serious,  difficulty  being  in  its  appli- 
cation to  particular  cases,  to  decide  when,  by  the  legislative 
act,  such  officer  was  intended  to  have  the  capacity  to  pass  upon 
the  question  of  the  perfection  of  his  own  credentials.  This,  it 
is  probable,  has  been  the  rule  in  this  cla.ss  of  decisions  in  the- 
Supreme  Federal  Court,  as  in  all  of  them  the  correctness  of 
the  results  reached  has  been  challenged,  and  in  some  instances- 
forcibly  criticised  by  several  distinguished  members  of  that 
tribunal.  Each  case,  in  the  absence  of  a  direct  legislative- 
expression  of  purpose,  must,  in  the  nature  of  things,  be  a  spe- 
cialty, presenting  a  problem  for  solution  by  the  rules  of  statu- 
tory construction.  The  question  will  ever  be,  was  it  the  in- 
tention of  the  law-maker  in  this  particular  case  to  endow  the 
officer  executing  the  bonds,  or  some  other  functionary,  with 
the  power  to  adjudge  that  the  condition  precedent  has  been 
performed ;  and  herein  is  ground  for  a  wide  divergence  of 
opinion.  This  is  the  single  point  of  real  difficulty,  because  if 
the  officer  appointed  to  decide  definitively  has  so  decided,  the 
matter  is  at  an  end,  the  only  subject  remaining  being  how  such 
judgment  is  to  be  proved,-  whether  by  a  recital  in  the  executed 
instrument,  or  by  extraneous  evidence.  For  my  own  part,  I 
am  not  able  to  concur  in  the  view  that  a  legislative  iutention. 
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to  make  a  particular  officer  a  tribunal  to  decide  whether  the 
prerequisites  to  the  exercise  of  the  authority  existed  at  the 
time  of  its  exercise,  can  be  raised  up  by  construction  alone, 
when  the  same  act  provides  that  the  existence  of  such  pre- 
requisites shall  be  made  a  matter  of  record.  In  such  case,  it 
seems  to  me,  that  the  purchaser  of  the  bond  is  informed  that 
he  must  look  to  this  record  if  he  seeks  an  infallible  assur- 
ance of  title.  In  such  a  state  of  facts  I  cannot  perceive  the 
faintest  indication  that  it  was  the  legislative  design  to  permit 
the  naked  statement  of  the  officer  executing  the  instrument,  by 
way  of  recital  or  otherwise,  to  controvert  and  overthrow  the 
testimony  of  such  record.  Indeed,  the  adverse  view  would 
seem  to  imply  that  it  is  not  in  the  competency  of  the  legisla- 
ture to  protect  the  public  against  fraud  and  peculation.  It  is 
true  that  the  negotiability  of  the  bonds  of  this  class  is  a  matter 
of  importance,  but,  while  granting  this,  I  cannot  deny  the 
right  of  the  legislature  to  put  trammels  upon  such  negotia- 
bility if  it  is  deemed  advisable  so  to  do.  In  this  respect  I 
fully  agree  with  the  following  remark  of  Judge  Dillon,  in  his 
recent  monograph  on  the  Law  of  Municii)al  Bonds,  p.  51 : 
"On  principle,  it  would  seem  that  the  legislative  intent  to  in- 
vest local  officers,  by  means  of  a  false  recital,  with  a  power  so 
tremendous  ought  not  to  be  held  to  exist,  unless  it  is  plainly 
declared  or  implied,  and  that  more  caution  in  the  purchase  of 
these  securities  than  is  required  by  the  doctrine  of  the  Su- 
preme Court,  would  promote  the  interests  both  of  the  maker 
and  the  purchaser." 

But  at  the  same  time,  while  to  this  extent  I  think  it  alto- 
gether an  inadmissible  construction,  under  the  circumstances 
mentioned,  to  infer  from  one  of  these  laws,  framed  in  the  usual 
way,  an  authority  in  the  officer  to  annid  by  his  contradictory 
statement  the  prescribed  evidence  of  the  fulfilment  of  the  con- 
dition precedent,  such  inference  is,  in  my  judgment,  in  another 
class  of  cases  entirely  legitimate.  I  refer  to  those  instances  in 
which  the  authority  of  the  agent  is  made  to  depend  on  a  cer- 
tain state  of  facts,  whose  existence  or  non-existence  is  exclu- 
sively or  at  least  peculiarly  within  the  knowledge  of  such 
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agent.  lu  such  a  condition  of  things  the  assumption  is  not 
forced  that  it  could  not  have  been  the  design  to  require,  in  view 
of  the  circumstance  that  the  bonds  to  be  issued  were  to  be  nego- 
tiable, every  holder  to  ascertain  at  his  peril  that  which  on  many 
occasions  would  have  been  practically  unascertainable.  In  such 
case  the  deduction  becomes  well  nigii  irresistible  that  the  tenure 
of  instruments  of  this  character  was  not  intended  to  be  so  obscure 
and  precarious.  Hence  the  legitimate  conclusion  that  the  in- 
tent was  to  invest  the  officer,  who  was  alone  conversant  with 
the  facts,  with  the  right  to  decide  as  to  the  existence  of  such 
facts,  and  that  such  decision  was  meant  to  be  final  so  far  as 
respected  purchasers  for  value  and  without  notice  of  any  flaw 
in  the  transaction. 

It  will  be  observed  that  this  principle  of  construction  em- 
braces the  case  now  under  consideration.  The  facts  upon 
which  the  question  whether  a  given  bond  was  in  renewal 
of  bonds  which  had  been  issued  in  contemplation  of  the  as- 
sessments mentioned  in  the  act  of  March  29th,  1871,  were  not 
ascertainable  to  any  reasonable  degree  of  certainty  by  any  one 
who  was  not  an  officer  of  the  city,  conversant  with  its  affairs. 
Therefore  the  plaintiff  in  this  case  was  not  called  upon  to  en- 
deavor to  look  into  the  situation,  but  had  the  right  to  rely  on 
the  action  of  the  municipal  officers,  who,  by  issuing  the  bonds, 
affirmed  that  the  requisite  condition  of  things  existed. 

The  objection  cannot  prevail. 

It  may  also  be  well  to  leinark  that  these  bonds,  even  if 
admittedly  in  excess  of  the  legal  limit  in  the  act  referred  to, 
would  be  valid  on  the  last  principle  discussed  and  adopted  in 
the  case  of  Singer  Manufacturing  Co.  v.  City  of  Elizabeth,  de- 
cided this  present  term. 

The  judgment  must  be  affirmed. 
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SINGER  MANUFACTUEING  CO.  v.  CITY  OF  ELIZABETH. 

1.  If  a  municipal  corporation  has  the  right  to  borrow  money  for  a  specific 
purpose  on  bonds  running  for  twenty  years,  and  l)y  mistake  issues 
bonds  for  the  same  purpose  under  another  grant  of  autliority,  such 
bonds  running  for  a  less  period — held,  the  bonds  so  issued  weie  legal 
obligations. 

2.  An  irregularity  in  the  exercise  of  a  granted  authority  will  not  illegal- 
ize  the  transaction. 

3.  A  recital  in  a  bond  is  not  an  estoppel  to  the  obligor  setting  up  that  it  is 
not  his  deed. 


In  debt.     On  special  case. 

This  was  an  action  of  debt,  brought  by  the  plaintiff  as 
payee  or  obligee  of  two  sealed  promispory  notes  or  writings 
obligatory,  against  the  defendant  as  maker  thereof,  to  recover 
the  amount  due  thereon,  and  whereof  the  following  are  copies 
respectively : 

(1) 

$100,000.  Know  all  men  by  these  presents,  that  the  city 
of  Elizabeth,  New  Jersey,  acknowledges  itself  indebted  to  the 
Singer  Manufacturing  Company,  of  New  York,  in  the  sum  of 
one  hundred  thousand  dollars,  which  said  sum  the  said  city  of 
Elizabeth  promises  to  pay  to  the  said  the  Singer  Manufactur- 
ing Company,  or  order,  in  two  months  from  this  date,  with 
interest  at  the  rate  of  seven  per  cent,  per  annum,  and,  as 
security  for  the  payment  of  the  above  sum,  the  said  city  of 
Elizabeth  has  deposited  with  the  said  the  Singer  Manufactur- 
ing Company,  one  hundred  consolidated  improvement  bonds 
of  the  city  of  Elizabeth,  of  one  thousand  dollars  each,  due 
April  1st,  1886,  numbered  1612-1711,  inclusive. 

In  testimony  whereof,  this  obligation  is  countersigned  by 
the  comptroller  and  signed  by  the  mayor,  and  sealed  with  the 
corporate  seal,  this  23d  day  of  November,  1876. 

Egbert  "W.  Townley,  Mayor, 
[l.  s.]     Thomas  B.  Leggett,  Comptroller. 
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(2) 

$200,000.  Know  all  men  by  these  presents,  that  the  city 
of  Elizabeth,  New  Jersey,  acknowledges  itself  indebted  to  the 
Singer  Manufacturing  Company,  of  New  York,  in  the  sum 
of  two  hundred  thousand  dollars,  which  said  sum  the  said  city 
of  Elizabeth  promises  to  pay  to  the  said  the  Singer  Manu- 
facturing Company,  or  order,  on  demand,  with  interest  at  the 
rate  of  seven  per  cent,  per  anmim. 

The  above-mentioned  sum  being  part  of  a  loan  authorized 
by  the  city  charter,  in  anticipation  of  taxes,  and  approved  by 
the  city  council  by  a  resolution  on  the  8th  day  of  January^ 
1877.  ' 

In  witness  whereof,  this  obligation  is  countersigned  by  the 
comptroller  and  signed  by  the  mayor,  and  sealed  with  the 
corporate  seal,  this  28th  day  of  February,  1877. 

One  hundred  bonds  of  |1000  each,  numbered  1759-1658, 
due  1886 ;  one  hundred  and  fifty  bonds  of  $1000  each,  num- 
bered 2569-2718,  due  1896,  have  been  deposited  as  collateral 
security  for  above  amounts. 

Robert  W.  Townley,  Mayor. 
[l.  s.]     Thomas  B.  Leggett,  Comptroller. 

The  declaration  contained  special  counts  on  the  notes  re- 
spectively, together  with  the  common  money  counts. 

The  defendant  pleaded  non  est  factum  to  each  of  the  special 
counts,  and  nil  debet  to  the  common  counts,  whereon  issue  was 
joined. 

The  issues  came  on  to  be  tried  at  the  Essex  Circuit,  in  the 
term  of  September,  1879,  before  his  Honor  David  A.  Depue, 
a  justice  of  this  court. 

The  plaintiff's  counsel  thereupon  produced  the  notes  in 
question,  which  were  received  in  evidence,  their  execution 
having  first  been  admitted. 

It  was  admitted  on  behalf  of  the  defendant,  that  the  plain- 
tiff was  the  holder  of  the  notes  in  question,  in  good  faith  and 
for  value. 
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The  defendant's  counsel  tliereupon  moved  for  a  non-suit,  on 
the  ground  that  the  plaintiff,  besides  proving  the  execution  of 
the  notes,  had  not  proved  the  resolutions  of  the  commissioners 
of  the  sinking  fund  and  the  city  council,  authorizing  the  bor- 
rowing of  the  moneys  for  which  the  notes  were  given,  and 
that  upon  the  evidence  offered  tiie  plaintiff  had  not  shown  suffi- 
cient ground  for  recovery,  wdiich  motion  was  denied  by  the 
court,  to  which  decision  the  defendant's  counsel  excepted. 

The  defendant's  counsel  then  proved  that  the  moneys  were 
borrowed  and  used  for  the  payment  of  the  principal  and  inter- 
est on  maturing  bonds,  denominated  "  improvement  bonds,'^ 
and  not  in  anticipation  of  taxes,  and  that  the  recital  to  that 
effect  was  incorrect ;  and  that  the  plaintiff  was  informed  by 
the  comptroller  when  the  moneys  were  applied  for  by  him  on 
behalf  of  the  defendant,  that  they  were  wanted  "  to  pay  im- 
provement bonds  and  to  maintain  the  credit  of  the  city." 

The  plaintiff's  counsel  objected  to  evidence  in  contradiction 
of  the  recital  in  the  note  for  $200,000,  that  it  was  "  part  of  a 
loan  authorized  by  the  city  charter,  in  anticipation  of  taxes, 
and  approved  by  the  city  council  by  a  resolution  on  the  8th 
day  of  January,  1877 ;"  but  the  objection  was  overruled,  the 
evidence  admitted,  and  an  exception  taken  thereto  by  the 
plaintiff's  counsel. 

On  the  part  of  the  plaintiff,  the  book  of  minutes  and  ])ro- 
ceedings  of  the  city  council,  coutaining  the  resolution  of  Jan- 
uary 8th,  1877,  referred  to  in  the  note  for  $200,000,  and  the 
tax  ordinance  of  February  20th,  1877,  were  offered  and  re- 
ceived in  evidence. 

The  defendant's  counsel  insisted  that  the  act  of  the  defend- 
ant in  borrowing  the  money  and  executing  the  notes  was- 
ultra  vires,  and  that  therefore  the  plaintiff  was  not  entitled  ta 
recover  either  under  the  special  or  common  counts,  and  there- 
upon requested  the  court  to  direct  the  jury  to  render  a  verdict 
for  the  defendant,  which  the  court  declined  to  do,  to  which 
ruling  of  the  court  the  defendant  excepted,  and  thereupon,  by 
direction  of  the  court,  a  verdict  was  taken  for  the  plaintiff  for 
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$322,956.18,  the  amount  due  upon  the  notes,  subject  to  the 
opinion  of  the  court  on  a  case  to  be  made,  with  liberty  to  either 
party  to  turn  the  same  into  a  bill  of  exceptions  or  a  special 
verdict. 

Argued  at  February  Term,  1880,  before  Beasley,  Chief 
Justice,  and  Justices  Van  S yokel  and  Dixon. 

For  the  plaintiff,  John  W.  Taylor. 

For  the  defendant,  Magie  &  Williamson. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  position,  defensive  against 
this  action,  taken  in  the  brief  of  the  counsel  of  the  defendant, 
is,  that  the  act  of  the  city  of  Elizabeth  in  obtaining  the  loan 
for  which  the  sealed  bills  sued  on  were  given,  was  ultra  vires 
to  the  knowledge  of  the  plaintiff  at  the  time  he  parted  with 
his  money.  At  the  trial,  in  substantiation  of  this  ground  of 
■defence,  it  was  proved  that  the  moneys  were  borrowed  and 
used  for  the  payment  of  the  princii)al  and  interest  on  maturing 
bonds,  denominated  ''  improvement  bonds,"  and  not  in  antici- 
pation of  taxes,  and  that  the  plaintiff  was  informed  by  the 
■comptroller  when  the  moneys  were  applied  for  by  him  on 
behalf  of  the  defendant,  that  they  were  wanted  "to  pay  im- 
provement bonds,  and  to  maintain  the  credit  of  the  city."  Tiie 
•contention  was  and  is,  that  the  city  was  not  authorized  by  law 
to  acquire  money  by  loan  for  such  purpose. 

Upon  the  side  of  the  plaintiff  it  is  urged  as  a  preliminary 
objection  that  this  point  should  not  be  considered,  inasmuch 
as  it  is  conceived  that  the  facts  on  which  it  re-ts  were  not  ad- 
missible in  evidence,  as  such  facts  are  contradictory  of  the 
matters  recited  in  the  instruments  sued  on.  This  exception 
would  seem  to  apply  only  to  the  sealed  bill  for  §200,000, 
which  contains  the  following  statement :  "  The  above-men- 
tioned sum  being  part  of  a  loan  authorized  by  the  city  charter 
in  anticipation  of  taxes,  and  approved  by  the  city  council  by 
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a  resolution  on  the  8th  day  of  January,  1877."  The  proof 
was  to  the  effect  that  the  loan  was  obtained  not  in  anticipation 
of  taxes,  but  to  be  used  in  payment  of  certain  bonds  called 
improvement  bonds.  Conceding  for  the  moment  what  the 
defence  assumes,  that  money  raised  in  anticipation  of  taxes- 
would  not,  under  any  circumstances,  be  a  fund  for  the  pay- 
ment of  improvement  bonds,  the  fact  recited  and  the  fact 
proved  certainly  stand  in  opposition,  and  thus  the  contention 
of  the  counsel  of  the  plaintiff  is  opportune,  the  only  question 
beinsr  whether  it  is  well  founded  in  law.  But  that  such  con- 
tention  has  no  legal  basis  it  seems  to  me  is  most  plain.  The 
attitude  is  this :  the  defendant  seeks  to  prove  a  fact  with  a 
view  to  show  that  this  deed  never  had  any  legal  existence,  be- 
cause it  was  issued  without  authority  to  the  knowledge  of  the 
obligee;  the  answer  is,  you  cannot  contradict  the  recitals  of 
your  own  deed ;  and  this  answer  obviously  begs  the  very 
question  in  dispute;  that  is,  whether  it  is  the  deed  of  the  per- 
son endeavoring  to  contradict  its  recitals.  The  legal  rule  that 
makes  the  statements  of  a  sealed  instrument  incontestable  by 
the  party  to  it,  grows  out  of  the  circumstance  that  such  state- 
ments are  the  deliberate  utterances  of  such  party,  and  conse- 
quently such  rule  has  no  place  until  it  is  settled  whether  the 
given  instrument  be  his  deed.  The  recitals,  as  against  adverse 
proofs,  cannot  help  to  establish  tlie  legal  existence  of  the 
specialty.  If  a  married  woman  should  execute  a  conveyance 
declaring  in  it  in  never  so  solemn  a  form  that  she  was  a  feme 
sole,  no  one  would  pretend  that  the  fact  of  her  coverture  could 
not  be  shown.  But  it  is  not  necessary  further  to  observe  upon 
this  point,  for  the  question  is  settled  by  this  court  in  the  case 
of  Hudson  V.  Inhabitants  of  WinsLow,  6  Vroom  437.  In  that 
case  it  was  directly  ruled  witii  respect  to  the  doctrine  of  estop- 
pel by  reason  of  recitals  in  sealed  instruments,  that  "  the  princi- 
ple is  applicable  only  where  the  existence  of  the  deed  as  the 
act  of  the  party  is  admitted."  The  following  authorities  are 
in  accord  with  this  ruling:  Chisholm  V.Montgomery,  2  Woods 
C.  C.  594 ;  Starin  v.  Genoa,  23  K  Y.  439  ;  Fairtitle  v.  Gilbert, 
2  T.R.W9;  Bigelow  on  Estoppel  283  ;   New  York  and  Oswego 
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R.  R,  Co.  V.  Van  Horn,  57  N.  Y.  474 ;  Shapley  v.  Abbott,  42 
N.  Y.  443. 

Assuming,  then,  the  admissibility  of  this  matter  set  up  by 
way  of  defence,  the  next  inquiry  is  as  to  its  legal  value. 

The  defence  on  this  head  is  rested  on  two  facts :  first,  that 
the  city  of  Elizabeth  transcended  its  authority  in  borrowing 
moneys  to  pay  its  improvement  bonds,  and  that  the  plaintiff, 
when  parting  with  his  money,  was  informed  that  it  was  to  be 
used  for  such  unauthorized  purpose.  As  this  corporate  body 
had  the  undoubted  right  to  borrow  money  in  anticipation  of 
its  taxes,  it  is  not  contended  that  if  the  money  had  been  osten- 
sibly applied  for  and  loaned  for  such  object,  that,  the  plaintiff's 
claim  could  have  been  defeated  by  proof  that  the  agents  of  the 
city  secretly  intended  to  apply  it,  and  did  apply  it,  to  a  differ- 
ent and  illegitimate  use.  A  person  lending  money  to  a  muni- 
cipal corporation  for  an  object  for  which  it  is  empowered  by 
its  charter  to  borrow  such  money,  cannot  be  affected  by  its 
misappropriation,  or  by  the  covert  intentions  of  the  officers  of 
such  city  when  they  procure  the  loan.  This  principle  is  not 
controverted  in  the  argument  of  the  counsel  of  the  defendant, 
but  it  is  insisted  that  in  this  case  the  money  was  borrowed 
without  authority  to  pay  these  before-mentioned  bonds,  and 
that  such  purpose  was  known  to  the  plaintiff.  But  the  diffi- 
culty is,  the  facts  of  the  case  do  not  form  an  adequate  ground- 
work for  the  argument  erected  upon  them.  There  is  nothing 
in  the  proofs  that  shows  that  the  plaintiff  was  aware  that  the 
loan  made  by  him  was  not,  as  the  sealed  bill  stated  it  to  be, 
"a  loan  authorized  by  the  charter  in  anticipation  of  taxes."  It 
is  an  inadmissible  inference  that  because  the  plaintiff  was  in- 
formed by  the  comptroller  when  the  moneys  were  applied  for 
that  they  were  wanted  "  to  pay  improvement  bonds,  and  to 
maintain  the  credit  of  the  city,"  that  thereby  he  was  given  to 
understand  that  the  loan  was  not  in  anticipation  of  taxes. 
Upon  referring  to  the  provisions  of  the  charter,  it  is  clear  that 
a  loan  might  have  been  legally  obtained  which  would  have 
been  wanted  to  pay  some  of  these  improvement  bonds,  and 
which  at  the  same  time  would  also  have  been  in  anticipation 
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of  the  taxes.  This  results  from  tlie  fact  that  the  city  had  tlie 
right  to  raise  by  tax  such  money  as  was  deemed  requisite  to 
meet  these  maturing  bonds,  and  had  also  the  right  to  make 
temporary  loans  not  exceeding  its  anticipated  taxes.  For 
example,  if,  in  the  year  1877,  the  year  in  which  this  sealed 
bill  was  given,  the  city  had  determined,  as  it  had  the  legal 
right  to  do,  to  raise  by  tax  the  sum  of  two  hundred  thousand 
dollars  in  order  to  put  that  amount  in  the  sinking  fund  to  pay 
off  improvement  bonds,  it  would  have  been  perfectly  legitimate 
for  it  to  have  borrowed,  in  anticipation  of  its  taxes,  that  amount. 
The  consequence  is,  when  the  plaintiff  was  told  by  his  sealed 
bill  that  the  money  he  was  asked  to  loan  was  in  anticipation 
of  taxes,  and  was  further  told  by  the  comptroller  that  such 
money  was  wanted  "  to  pay  improvement  bonds  and  maintain 
the  credit  of  the  city,"  he  was  not  apprised  that  anything  un- 
lawful was  in  contemplation.  The  corporation  had  the  right, 
in  the  strictest  sense,  to  borrow  the  money  for  the  purpose  and 
in  the  manner  specified.  The  plaintiff  had  a  right  to  suppose 
that  the  city  was  raising  money  by  tax,  as  it  was  capacitated 
to  do,  to  pay  off  maturing  bonds ;  he  could  not  know,  for  he 
had  not  the  means  of  knowing,  whether  tlie  city  would  take, 
or  had  taken,  the  steps  necessary  to  effect  such  purpose.  All 
the  information  he  possessed  was  that  the  corporation  was  au- 
thorized by  its  charter  to  raise  money  by  tax  to  pay  these  im- 
provement bonds,  and  to  borrow  money  in  anticipation  of  such 
taxes,  and  with  this  knowledge  he  made  the  loan  in  question. 
I  do  not  think  he  was  bound  to  inquire  further.  The  right 
of  the  plaintiff  to  rely  on  the  acts  of  the  city  officials  is  dis- 
cussed in  the  case  of  Mutual  Benefit  Life  Insurance  Co.  v.  City 
of  Elizabeth. 

In  verification  of  the  foregoing  construction  of  the  laws  re- 
lating to  the  city  of  Elizabeth,  I  refer,  in  the  first  place,  to  the 
sixty-fourth  section  of  the  act  of  1863.  Pamph.  L.,  p.  133.  This 
is  the  provision  defining  the  taxing  power  of  the  city,  and  in 
its  sixth  clause  declares  that  the  corporation  shall  have  power 
to  raise  by  tax  in  each  year  such  sum  of  money  as  it  may  deem 
expedient  "  for  the  payment  of  the  interest  of  the  city  debt  and 
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upon  temporary  loans,  and  such  part  of  tlie  principal  thereof 
as  may  be  due  and  payable."  And  by  the  third,  seventh  and 
eighth  sections  of  the  supplement  of  the  year  1863  a  sinking 
fund  is  established,  and  the  city  council  authorized  to  raise  by 
tax  in  each  year,  such  percentage  of  tlie  general  debt  of  the 
city  and  the  interest  accruing  thereon  as  they  may  deem  expe- 
dient, and  to  pay  the  tax  so  collected  into  the  said  sinking 
fund,  and  directing  the  commissioners  of  such  fund  "to  make 
provision  for  the  payment  of  the  bonds  and  interest  of  the 
said  city  as  they  may  become  due."  Thus  was  bestowed  upon 
the  municipal  authorities  full  power  to  assess  a  tax  in  any 
year,  for  the  purpose  of  providing  a  fund  to  pay  off  these  im- 
provement bonds  as  they  matured.  It  is  the  thirty-fifth  sec- 
tion of  the  amended  charter  enacted  in  the  year  1863,  [Pamph. 
L.,  p.  124,)  that  confers  the  authority  to  make  temporary  loans 
in  anticipation  of  city  taxes. 

But  passing  by  tliis  view  and  looking  at  the  matter  in 
another  aspect,  the  plaintiff's  cause  of  action  appears  to  me  to 
be  sustainable.  The  act  of  obtaining  the  loan  is  legally  de- 
fensible, so  far  at  least  as  the  right  to  recover  the  money  lent 
is  concerned,  by  force  of  the  supplement  to  the  charter  of  the 
defendant  passed  March  17th,  1870,  {Pamph.  L.,p).  754,)  which 
enacts  that  the  city  council  shall  have  power  to  issue  funded 
debt  bonds  for  the  amount  of  the  floating  debt  which  may  have 
been  expended  in  the  improvement  of  the  public  grounds,  or 
be  due  for  the  purchase  of  real  estate  and  fire  apparatus,  &c., 
"and  also  in  renewal  of  bonds  of  the  city  which  may  from 
time  to  time  fall  due."  There  is  a  further  direction  that  such 
bonds  shall  be  payable  in  not  less  than  twenty  years,  with 
interest  at  the  rate  of  seven  per  centum  per  annum. 

It  is  plain  that  this  act  was  a  full  authority  to  the  city  to 
borrow  the  money  which  has  been  loaned  to  it  by  the  plain- 
tiff for  the  ])urpose  for  which  it  was  loaned.  The  defence 
itself  shows  that  the  money  in  question  was  obtained  for  the 
payment  of  certain  improvement  bonds  of  the  city  then  falling 
due,  and  that  it  was  made  use  of  to  that  end.  If,  therefore, 
the  bond  in  suit,  instead  of  reciting  that  it  was  for  part  of  a 
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loan  authorized  bj  the  city  charter  in  anticipation  of  taxes^ 
had  stated  that  it  was  a  funded  debt  bond  under  this  act,  and 
if  such  bond  had  been  framed  to  run  for  twenty  years,  no 
question  could  have  been  raade  with  respect  to  the  legality  of 
the  transaction.  It  is  this  misrecital,  and  the  narrow  credit 
given  by  the  bond  in  suit,  which  are  the  circumstances  relied 
on  in  the  brief  of  the  counsel  of  the  defendant  to  forbid  the 
present  transaction  from  being  validated  by  force  of  the  statute 
just  cited. 

But  tins  appeal  to  mere  forms  will  not  avail.  It  is  obvious 
that  in  this  affair  nothing  wrong  was  in  contemplation  by 
either  of  these  parties.  The  city  being  in  want  of  money  to 
pay  its  debts,  the  plaintiff  in  good  faith  loaned  to  it  the  requi- 
site sum,  and  such  money  in  common  honesty  must  be  repaid, 
unless  a  defence  to  such  claim  can  be  presented  constructed 
out  of  solid  materials.  If  the  contract  in  which  the  loan  is  in- 
herent was  in  opposition  to  express  legislation,  to  public 
policy,  or  to  any  general  principle  of  law,  then  such  contract 
must  fail ;  but  its  want  of  coincidence  with  mere  naked  for- 
malities or  statutory  directions  not  intended  to  be  of  the  essence 
of  the  thing  authorized,  will  not  have  such  effect.  When  the 
purpose  is  to  measure  in  such  a  case  as  this  the  scope  of  the 
granted  statutory  authority,  the  prime  question  is  with  respect 
to  the  substance  of  such  grant,  the  forms  or  modes  in  which  it 
is  to  be  exercised  being,  on  plain  grounds,  in  the  main,  mat- 
ters of  mere  detail,  and  unessential  to  the  legality  of  the  exer- 
cise of  the  authority,  unless  made  material  by  a  legislative 
manifestation  of  intent.  In  the  present  instance  the  pith  and 
essence  of  the  legislative  grant  was  to  authorize  the  city  to  issue 
new  bonds  to  take  up  antecedent  bonds  as  they  matured.  The 
requirement  that  the  new  bonds  should  not  mature  for  a 
definite  time,  was  a  designation  of  a  non-essential,  pro- 
viding for  a  convenience  and  nothing  more.  The  circumstance 
that  the  bonds  were  required  to  be  payable  in  twenty  years 
rather  than  in  five,  or  within  any  other  designated  period, 
could  not  be  a  matter  of  substance  or  anything  above  an  im- 
material incident  to  the  act  authorized;  so  that  it  would  seem 
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quite  unreasonable  to  suppose  that  it  was  intended  to  make 
such  a  quality  of  the  transaction  one  of  the  essentials  of  its 
legality.  The  material  facts  are  that  this  city  had  the  legal 
right  to  borrow  this  money  for  the  purpose  for  which  it  has 
been  borrowed  and  to  which  it  has  been  ai)plied.  The  irregu- 
larities attending  the  execution  of  such  power  cannot  so  far 
illegalize  it  as  to  frustrate  the  common  justice  of  the  affair  so 
as  to  defeat  a  recovery.  If  the  city  officials  were  mistaken  with 
respect  to  the  mode  in  which  the  power  was  to  be  exercised, 
the  mistake  is  of  no  consequence  if  they  had  the  right  to  effect 
the  same  end  in  another  mode.  Such  I  deem  the  correct 
legal  principle,  and  such  is  the  view  upon  this  subject  enforced 
by  the  judgments  which  the  courts  have  heretofore  rendered. 
In  the  case  of  Township  of  Rock  Creek  v.  Strong,  6  OUo  271, 
it  was  decided  that  provisions  respecting  the  rate  of  interest  to 
be  paid  by  town  bonds,  and  the  length  of  time  which  they  are 
to  run,  are  directory  and  not  of  the' essence  of  the  power.  For 
illustrations  of  the  application  of  the  same  rule  see  also  the 
following  cases:  Gilchrist  v.  Little  Rock,  1  Dill.  261 ;  Motl  v. 
United  States  Trust  Co.,  19  Barb.  569  ;  Northwestern  Mat.  Ins. 
Co.  V.  Overholt,  4  Dill.  287. 

There  is  a  long  train  of  cases  to  this  effect.  They  are 
founded  on  the  distinction  betw^een  an  act  done  by  one  of  these 
public  corporations  which  is  in  a  strict  sense  outside  of  the 
scope  of  the  power  conferred  upon  it,  such  act  being  void, 
and  acts  done  within  the  scope  of  such  power  in  an  irregular 
manner,  when  the  mode  of  acting  is  plainly  a  direction  and  not 
a  mandate.  For  instance,  in  the  case  of  De  Voss  v.  Richmond, 
18  Gratt.  {Va.)  338,  the  city  council  were  authorized  to  bor- 
row money  and  iasue  bonds,  and  it  was  ordered  to  insert  the 
consideration  on  the  face  of  certain  bonds.  This  was  not  done, 
but  the  instruments  nevertheless  were  held  valid,  the  court 
saying  that  such  direction  was  not  a  limitation  on  the  power 
granted.  So,  in  the  present  case,  I  regard  the  legislative  ex- 
pression of  the  length  of  time  these  renewal  bonds  were  to  run 
as  being  merely  directory,  the  consequence  being  that  the  act 
in  question  was  not,  in  a  legal  sense,  idtra  vires. 

The  plaintiff  is  entitled  to  judgment. 
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WILLIAM  F.  PROCTOR  v.  CITY  OF  ELIZABETH. 
For  the  plaintiff,  John  W.  Taylor. 
For  the  defendant,  Magie  &  Williamson. 

Beasley,  Chief  Justice.  The  facts  in  this  case,  so  far 
as  the  law  respecting  them  was  contested,  were  similar  to  the 
facts  presenting  certain  points  in  the  case  of  Singer  Manu- 
facturing Co.  V.  City  of  Elizabeth,  decided  this  term. 

The  questions  raised  are  decided  in  favor  of  the  plaintiff  for 
^the  reasons  given  in  that  case. 


EDWARD  CLARK  v.  CITY  OF  ELIZABETH. 
For  the  plaintiff,  John  W.  Taylor. 
For  the  defendant,  Magie  &  Williamson. 

Beasley,  Chief  Justice.  This  case  raises  the  same 
questions  of  law  that  were  discussed  in  the  cases  decided  this 
term,  in  which  the  city  of  Elizabeth  was  defendant,  and  the 
Singer  Manufacturing  Co.  and  the  Mutual  Benefit  Life  In- 
surance Co.  were  severally  plaintiffs. 

The  points  raised  for  the  defence  are  overruled  for  the  rea- 
sons in  those  cases  assigned. 

The  plaintiff  is  entitled  to  judgment. 
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McENTIE  V.  SANDFORD. 

1.  Under  the  act  for  the  suppression  of  vice  and  immorality  there  is  no 
distinction  between  a  proceeding  taken  on  the  view  of  a  magistrate  and 
one  founded  in  the  usual  course  on  a  complaint,  with  respect  to  the 
time  limited  for  a  prosecution. 

2.  The  only  difference  between  the  procedures  consists  in  the  modes  of 
proof. 

This  was  an  action  for  an  assault  upon  and  imprisonment 
of  the  person  of  the  defendant  by  the  plaintiff.  The  defend- 
ant, being  a  justice  of  the  peace,  on  the  19th  day  of  March, 
1878,  saw  the  plaintiff  in  a  state  of  intoxication  in  the  public 
street,  and  on  the  5th  day  of  the  following  April  issued  a 
warrant  against  him  for  that  offence,  and  caused  the  plaintiff 
to  be  brought  before  him,  and  thus  being  present  convicted 
him  on  his  own  view  and  without  further  testimony,  of  such 
offence,  and  fined  him  $1  therefor,  which  fine  not  being 
paid,  he  was  committed  by  the  justice  to  the  county  jail  for 
the  term  of  four  days,  according  to  the  seventh  section  of  the 
act  relating  to  vice  and  immorality.  This  was  the  arrest  and 
imprisonment  of  which  the  plaintiff  complained. 

At  the  Circuit  the  trial  judge  charged  against  the  defend- 
ant, on  the  ground  that  as  the  conviction  was  on  view,  the  pro- 
ceeding was  summary  and  the  justice  was  bound  to  act  imme- 
diately, and  that  on  that  account  he  had  no  jurisdiction,  and 
was  without  defence. 

A  verdict  was  rendered  for  the  plaintiff. 

This  was  a  motion  for  a  new  trial. 

Argued  at  February  Term,  1880,  before  Beasley,  Chief 
Justice,  and  Justices  Van  Syckel  and  Dixon. 

For  the  plaintiff,  Charles  Woodruff. 

For  the  defendant,  Charles  D.  Thompson^ 
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The  opinion  of  tlie  court  wae  delivered  by 

Beasley,  Chiep  Justice.  This  was  a  suit  arising  out  of 
au  alleged  assault  and  battery  and  false  imprisonment,  and  the 
defence  set  up  was  that  the  defendant  being  a  justice  of  the 
peace,  caused  the  plaintiff  to  be  arrested  for  intoxication,  and 
convicted  and  fined  him  on  his  own  view,  and  such  fine  not 
being  paid,  the  plaintiff  was  committed  and  imprisoned.  It 
being  shown  at  the  trial  that  several  days  had  elapsed  between 
the  offence  and  the  proceeding  by  the  justice,  the  judge  who 
presided  was  of  opinion  that  such  proceeding  was  coram  non 
judice,  and  accordingly  directed  the  jury  to  find  for  the  plain- 
tiff.    The  sole  question  is  as  to  the  correctness  of  that  ruling. 

The  conviction  in  question  was  by  virtue  of  the  seventh 
section  of  the  act  for  the  suppression  of  vice  and  immorality, 
the  pertinent  clause  being  in  these  words,  viz, :  "  If  any  per- 
son shall  become  intoxicated  or  drunk  by  the  excessive  use  of 
spirituous,  vinous  or  other  strong  liquor,  and  thereof  shall  be 
convicted  before  any  justice  of  the  peace  for  the  county  wherein 
such  offence  shall  be  committed,  either  upon  the  view  of  such 
justice  or  upon  the  confession  of  the  party  offending,  or  testi- 
mony of  any  one  or  more  witness  or  witnesses,  every  person  so 
offending  shall  pay  for  every  sucli  offence  one  dollar."  There 
is  appended  a  provision  that  unless  such  fine  be  paid  or  security 
given  for  its  payment,  the  party  offending  shall  stand  commit- 
ted for  a  space  of  time  not  exceeding  four  days.  In  the 
twenty-third  section  it  is  declared  that  no  person  shall  be 
prosecuted  or  troubled  for  any  offence  against  this  act,  unless 
the  same  shall  be  proved  or  prosecuted  within  thirty  days 
after  the  commission  of  the  offence. 

From  this  citation  it  is  evident  that  the  statute  does  not  in- 
dicate that  with  respect  to  the  time  limited  for  a  prosecution, 
there  is  any  distinction  between  a  proceeding  taken  on  the  view 
of  the  magistrate,  and  one  founded  in  the  ordinary  course  on 
a  complaint.  All  the  difference  between  the  procedures  ap- 
pears to  consist  in  the  modes  of  proof.  Nor  is  any  reason  sug- 
gested why  there  should  be  any  other  difference.  There  seems 
to  be  in  the  nature  of  the  transaction  no  more  necessity  for  ex- 
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pedition  in  prosecuting  when  the  testimony  consists  of  the^ 
ocular  evidence  of  the  justice,  than  when  it  is  composed  of  the- 
observation  of  ordinary  witnesses.  Certainly  it  would  seem 
indispensable  on  ordinary  grounds  of  justice,  to  afford  the  per- 
son inculpated  a  hearing.  The  magistrate  could  not  convict 
without  having  the  offender  before  him.  Process,  therefore,. 
must  be  issued,  and  unless  the  statutory  limitation  be  applica- 
ble, it  would  be  difficult  to  find  in  the  nature  of  the  proceed- 
ing, any  time  limited  within  which  such  process  must  issue.. 
If  it  be  held,  as  was  said  at  the  trial,  that  the  magistrate  must 
proceed  forthwith  when  he  has  sight  of  the  offence,  the  difficulty 
is  that  the  term  "  forthwith  "  has  in  that  connection  no  defi- 
nite signification.  Would  it  mean  the  day  of  the  occurrence,. 
or  would  it  embrace  as  well  the  next  day,  or  what  measure  of 
time?  The  provisions  of  the  statute  very  clearly  indicate  that 
an  immediate  procedure  is  not  contemplated,  for  it  gives  to  the 
delinquent  an  option  to  pay  the  fine,  give  security,  or  go  to 
prison ;  an  option  that  it  could  not  have  been  intended  should 
be  exercised  until  the  culprit  had  been  restored  to  a  state  of 
sobriety.  That  the  culprit  is  to  have  a  hearing  of  some  kind 
in  this  class  of  cases  is  strongly  to  be  inferred  from  the  exce[>- 
tion  in  the  twelfth  clause  of  the  act,  declaring  that  in  those  in- 
stances in  which  a  justice  is  authorized  to  convict  on  his  own- 
view,  such  instances  shall  not  come  within  the  scope  of  the  body 
of  the  clause  giving  a  right  to  a  trial  by  jury.  Where  was^ 
the  necessity  of  such  exception  if  this  class  of  persons  were 
entitled  to  nothing  like  a  formal  hearing? 

I  am  not  aware  that  the  rule  adopted  by  the  trial  judge  has. 
ever  received  the  sanction  of  an  adjudication,  or,  indeed,  that 
there  is  any  judicial  dictum  favoring  that  view.  I  think  the 
course  of  procedure  when  a  magistrate  designs  to  convict  on 
his  own  view,  should  be  assimilated  as  near  as  practicable  to 
that  which  obtains  in  ordinary  cases  arising  under  this  act. 
The  alleged  wrong-doer  should  be  brought  before  the  justice 
and  informed  of  the  offence  with  which  he  is  charged,  and 
should  be  heard  if  he  has  any  explanation  to  offer ;  he  cannot,, 
it  is  true,  by  reason  of  an  exceptive  clause  in  the  act  itself^ 


JUNE  TERM,  1880.  263 


Freeholders  of  Bergen  v.  State. 


have  a  trial  by  jury,  but  such  a  privilege  is  not  one  of  the 
essentials,  in  a  legal  point  of  view,  of  the  proceeding.     Such  a 
prosecution,  as  in  otiier  cases,  must  be  begun  within  thirty 
days  after  the  commission  of  the  offence. 
Let  the  rule  be  made  absolute. 


BOAED  OF  CHOSEN  FREEHOLDEKS  OF  THE   COUNTY  OF 
BERGEN  V.  STATE. 

1.  If  the  board  of  chosen  freeholders  wilfully  refuse  to  build  or  repair  a 
bridge  over  a  highway  where  it  is  necessary,  they  are  indictable  for 
the  neglect  of  duty. 

2.  The  freeholders  have  no  right  to  consider  whether  the  road  is  neces- 
sary ;  the  limit  of  their  discretion  is  to  determine  whether  a  bridge  is 
necessary,  assuming  the  use  of  the  road  to  be  necessary.  The  riglit 
of  the  public  to  the  convenience  of  travel  is  paramount,  and  the  free- 
holders must  exercise  their  discretion  in  such  manner  as  to  make  the 
highway  passable  and  safe.  If  a  bridge  is  required  to  afford  such  use, 
the  freeholders  cannot,  without  dereliction  of  duty,  refuse  to  provide 
the  bridge, 

3.  Where  a  defendant  is  convicted  for  maintaining  a  nuisance  which  is 
continuous,  the  usual  course  is  to  order  it  to  be  abated,  and  if  the  de- 
fendant refuse  to  obey,  to  direct  an  abatement  by  the  sheriff.  But 
where  the  nuisance  consists  of  a  neglect  to  build  or  repair  a  bridge,  a 
different  rule  applies. 

4.  So  much  of  the  judgment  below  as  requires  the  sheriff  to  repair  the 
bridge  is  erroneous,  but  it  is  separable  from  the  rest  and  may  be  pro- 
nounced void,  without  reversing  the  entire  judgment  by  force  of  Sec- 
tion 89  of  the  criminal  procedure  act.     Rev.,  p.  284. 


In  error  to  the  Bergen  county  Oyer. 

The  board  of  chosen  freeholders  of  the  county  of  Bergen 
were  indicted  at  the  December  Term,  1878,  of  the  Bergen 
county  Oyer  and  Terminer,  for  not  repairing  a  public  bridge 
in  a  regularly  laid  public  highway  in  said  county.  The  in- 
dictment came  on  for  trial  before  the  Oyer  and  Terminer  of 
said  county,  and  a  verdict  of  guilty  as  charged  in  the  indictment 
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rendered.  The  sentence  of  the  court  was :  "  That  the  defend- 
ants do  pay  a  fine  of  ten  doHars  and  costs  of  prosecution,  and 
that  defendants  forthwith  put  said  bridge  in  repair  so  as  to  be 
safe  for  public  travel,  and  in  default  tliereof,  that  the  writ  of 
the  court  be  awarded  to  be  hereafter  issued  upon  the  order  of 
the  court,  directed  to  the  sheriff  of  tiie  county  of  Bergen,  com- 
manding him  to  put  said  bridge  in  repair  so  as  to  be  safe  for 
public  travel,  and  that  the  defendants  pay  the  expense  thereof 
and  the  subsequent  costs." 

A  writ  of  error  was  brought  to  this  court. 

Argued  at  February  Term,  1880,  before  Beasley,  Chief 
Justice,  and  Justices  Van  S yokel  and  Dixon. 

For  the  plaintiffs  in  error,  Aokerson  &  Van  Valen. 

I.  The  bridge  in  question  was  out  of  repair  and  dangerous, 
and  the  board  of  chosen  freeholders,  it  is  to  be  assumed  on 
tliis  hearing,  intentionally  failed  to  repair  it,  not  for  any  cor- 
rupt purpose,  but  in  the  exercise  of  what  the  board  regarded 
as  statutory  discretion. 

The  substance  of  the  charge  was  that  where  there  is  a  pub- 
lic bridge  in  a  regularly  laid  public  highway,  it  is  the  duty 
of  the  board  to  rei)air  the  bridge  if  the  bridge  itself  is  in  need 
of  repair,  without  reference  to  the  question  of  the  expensive- 
ness  of  the  repairs,  or  the  public  utility  or  necessity  of  the 
bridge,  or  the  condition  as  to  the  repairs  of  the  highway  upon 
which  the  bridge  is  located.  Further  in  substance  that  the 
fact  that  a  public  bridge  is  actually  in  need  of  repair  requires 
tlie  board  of  freeholders  to  repair  it,  and  that  for  the  inten- 
tional refusal  thereof  an  indictment  will  lie. 

The  chief  question  involved  arises  on  the  motion  to  quash 
the  indictment,  and  in  the  refusal  to  charge  that  the  defend- 
ants cannot  be  convicted  for  neglecting  to  repair  the  bridge, 
because  by  the  laws  of  this  state,  the  defendants  have  a  dis- 
cretion whether  to  repair  or  not.  It  is  unnecessary  to  refer 
more  particularly  to  the  charge  and  the  various  exceptions, 
for  the  point  is  squarely  presented  by  us  that  the  board  of 
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chosen  freeholders,  under  the  statute,  has  a  discretion  to  repair 
the  bridge  or  not,  as  in  its  judgment  public  utility  and  neces- 
sity may  require. 

This  is  chiefly  a  question  of  statutory  construction  of  Sec- 
tions 1  and  2  of  the  act  respecting  bridges.  Rev.,  p.  84,  &c. 
The  language  of  Section  1  as  to  the  powers  of  the  board  is  as 
follows :  "  For  the  purpose  of  their  considering  and  deciding 
upon  the  utility  and  necessity  of  erecting,  rebuilding  or  repair- 
ing the  said  bridge."  The  first  section  applies  to  the  full 
board.  Section  2  has  reference  to  the  action  of  three  free- 
holders, and  their  power  is  given  in  these  words,  "  are  hereby 
authorized  to  order,  if  they  think  proper,  the  said  bridge  to  be 
built,  rebuilt  or  repaired." 

The  language  of  each  of  these  sections  seems  to  me  to  be 
broadly  discretionary.  When  the  freeholders  act  as  individual 
officials,  the  words  "i/"  they  think  proper  "  are  very  discretion- 
ary ;  and  when  the  board  acts,  tiie  words  "  considering  and 
deciding, ^^  are  common  significant  words  to  confer  discretion- 
ary powers,  or  powers  of  the  nature  of  judicial.  No  stronger 
terms  could  be  used  to  invest  a  special  tribunal  with  }>owers 
even  of  a  judicial  nature  than  these. 

The  scope  also  of  the  exercise  of  the  power  depends  upon 
utility  and  necessity. 

The  words  also  involve  discretion. 

It  was  held  by  this  court  in  State  v.  Inhabitants  of  Hudson 
County,  1  Vroom  137,  that  the  inhabitants  of  counties  in  this 
state  are  not  indictable  for  not  repairing  bridges;  but  whether 
the  board  of  freeholders  was,  was  undecided,  the  court  stating 
"  we  only  wish  not  to  be  considered  as  acquiescing  in  the  dicta 
in  the  books  that  the  board  of  chosen  freeholders  may  be 
indicted." 

The  board  of  chosen  freeholders  is  a  public  corporation  com- 
posed of  the  various  freeholders  elected  from  the  townships. 
The  inhabitants  are  not  incorporated.  The  board  is  composed 
of  representative  men,  who  are  presumed  to  act  for  the  public 
welfare.  It  is  reasonable  that  the  power  to  expend  the  people's 
money  for  bridges  should  be  limited  somewhere,  and  no  more 
fitting  body  could  be  selected  than  the  board  composed  as  it  is. 
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The  clear  intention,  I  think,  of  the  bridge  act  was  to  leave 
with  the  board,  as  the  proper  tribunal,  the  determination  of 
the  question  of  the  erection,  rebuilding  or  repf.iring  of  bridges. 

The  cases  in  this  state  bearing  on  this  question  of  discretion 
are  the  following:  State  v.  Freeholders  of  Essex,  3  Zab.  214; 
Freeholders  v.  Strader,  3  Harr.  108;  Allen  v.  Freeholders  of 
Monmouth,  2  JBeas.  68  ;  State  v.  Freeholders  of  Hudson,  1 
Vroom  137;  McKinley  v.  Freeholders  of  Union,  2  Steio.  164. 

This  is  a  very  important  question  for  the  public,  for  it  is 
well  known  that  within  the  last  fifteen  years,  under  the  guise 
of  improvement,  roads  and  bridges  have  been  constructed 
without  a  due  regard  to  public  necessity,  and  taxpayers  have 
been  subjected  to  large  expenses,  which  could  as  well  have 
been  avoided,  and  if  this  conviction  is  right,  the  board  of  free- 
holders are  powerless  in  any  way  to  correct  the  difficulty. 

It  must  also  be  borne  in  mind  that  this  indictment  is  not 
against  the  individual  members  of  the  board  for  corruption  or 
malfeasance  in  office,  but  is  against  the  board,  and  entirely 
without  precedent. 

The  anomalous  result  of  conviction  would  also  indicate  that 
the  legislature  could  not  have  intended  an  indictment  against 
the  board  as  such,  for  the  board  could  only  be  punished  by 
fine,  which  fine  goes  at  once  to  the  county.  The  imposition 
of  a  fine  is  a  useless  ceremony.  There  may  be  some  sense  in 
dealing  with  members  of  the  board  for  malfeasance  in  office, 
but  apparently  no  reason  why  the  board  should  be  indicted. 

The  practical  result  of  an  indictment,  when  the  question  of 
discretion  of  the  particular  work  is  left  to  a  petit  jury  as  a  fact, 
is  not  advantageous  to  the  public,  because  the  power  is  better 
lodged  with  the  representatives  of  the  different  townships  in 
the  board,  who,  in  the  light  of  all  the  county  interests,  are 
competent  to  decide. 

This  question  evidently  was  a  difficult  one  to  the  mind  of 
the  court,  and  was  willingly  put  in  shape  for  review 

II.  The  sentence  or  judgment  in  ordering  the  sheriff  of  the 
county  to  repair  the  bridge,  and  that  the  board  pay  the  costs 
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thereof,  is  without  authority  of  law ;  that  duty,  if  it  exists, 
must  be  performed  by  the  board  itself,  in  which  is  lodged  the 
taxing  power  and  the  incurring  of  the  necessary  expense. 

The  judgment  of  the  board  as  to  the  manner  and  cost  of 
the  work  cannot  be  supplanted  by  the  sheriff;  this  is  not  a 
case  of  abatement  of  nuisance,  but  of  expenditure  of  money  in 
a  work  within  the  province  of  the  board,  and  any  failure  of 
the  board  to  do  its  duty,  does  not  oust  it  of  jurisdiction  to  per- 
form it  when  such  duty  is  ascertained. 

A  mandamus  may  be  a  proper  remedy  to  compel  the  board 
to  do  its  duty,  but  I  know  of  no  common  law  power  in  the 
Oyer  to  direct  this  work  to  be  done  by  the  sheriff'.  The  very 
difficulty  about  this,  in  connection  with  the  uselessness  of  a 
fine,  is  also  a  strong  argument  against  the  validity  of  this  in- 
dictment and  conviction. 

III.  Any  question  in  regard  to  the  obstruction  of  the  high- 
way by  the  board  is  of  no  account,  as  it  is  admitted  that  the 
bridge  was  dangerous,  and  the  bar  was  placed  across  it  for  the 
public  safety.  Any  discussion  of  that  matter,  and  the  liability 
of  the  board  for  an  indictment  therefor,  is  of  no  practical  use 
or  relevancy. 

For  the  defendants,  W.  S.  Banta  and  W.  M.  Johnson. 

This  indictment  is  for  a  public  nuisance. 

The  public  nuisance  charged  is  that  a  public  bridge  in  a 
public  highway  is  ruinous,  dangerous,  and  in  great  decay  for 
want  of  repair.  Such  want  of  repair  is  a  nuisance  and  indict- 
able. 

There  is  no  dispute  that  the  bridge  named  in  the  indictment 
is  a  public  bridge  in  a  public  highway,  and  that  the  bridge  i& 
ruinous,  dangerous,  and  in  great  decay  for  want  of  repair. 

The  indictment  charges  that  the  board  of  chosen  freeholders 
of  the  county  of  Bergen  is  bound  to  repair  the  bridge  when 
necessary,  that  the  board  had  notice  that  the  bridge  was  dan- 
gerous, and  that  it  wilfully  and  unlawfully  neglected  to  repair 
the  same. 
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It  is  not  disputed  that  the  board  had  notice  of  the  want  of 
repair,  and  that  it  refused  to  repair. 

The  only  important  remaining  question  is,  Is  the  board 
bound  to  repair  this  bridge?  Is  it  the  duty  of  the  board  to 
repair,  and  is  it  indictable  for  not  doing  so?  If  the  maintain- 
ing an  unsafe  bridge  is  a  nuisance,  works  harm  and  damage  to 
the  public  safety  or  convenience,  and  is  a  crime  in  law,  some- 
body is  responsible  for  such  crime.  That  responsible  some- 
body is  the  person  or  corporation  upon  whom  the  law  imposes 
the  public  duty  to  make  safe  a  dangerous  bridge,  and  who 
neglects  to  perform  such  public  duty. 

It  is  a  principle  of  law  which  needs  no  reference  to  au- 
thority, that  when  any  duty  to  the  public  is  imposed  either  by 
the  common  or  statute  law,  the  party  so  charged  is  indictable 
for  neglect. 

We  maintain  the  board  of  freeholders  is  the  only  party 
charged  with  the  duty  to  repair  bridges,  and  therefore  prop- 
erly indictable  if  it  neglects  to  do  so. 

Because  of  their  ownership.  The  board  builds  all  bridges,  in- 
volving certain  amounts  of  expenditure,  and  therefore  owns 
them.  The  proof  in  this  case  is  that  the  board  bought  and 
paid  for  the  land  on  which  the  bridge  was  built,  contracted 
for  the  building  of  the  bridge,  and  paid  for  it  when  com- 
pleted.    If  the  board  owns  the  bridge,  its  duty  is  to  repair  it. 

Because  the  bridge  is  built  for  certain  purposes.  Such  pur- 
poses are  that  all  the  good  citizens  of  the  state  may  pass  and 
travel  over  the  bridge.  The  board  do  not  build  bridges  for 
ornaments  or  as  works  of  art,  but  for  public  use  and  conveni- 
ence. Bridges  built  for  public  use  must  be  kept  in  repair  to 
meet  such  use. 

Because  the  statutes  impose  this  duty  on  the  board.  Directly 
by  Section  4  of  the  act  concerning  cliosen  freeholders,  by  which 
it  is  enacted,  "that  it  shall  be  the  duty  of  every  such  corpora- 
tion, &c,,  to  vote,  grant  and  raise  such  sum  or  sums  of  money 
for  the  building,  purchasing  or  repairing  of  poor-houses,  jails, 
court-houses  and  bridges,  &c.,  all  which  money  so  raised  shall 


JUNE  TERM,  1880.  26& 


Freeholders  of  Bergen  v.  State. 


be  applied,  paid  and  exi)en(]ed  under  the  direction  and  man- 
agement of  the  said  corporation." 

Indirectly  by  Section  9  of  the  act  concerning  bridges,  hy 
making  the  township  or  board  of  chosen  freeholders,  when 
chargeable  by  law  with  the  repair  of  any  bridge,  and  when 
they  neglect  to  repair,  liable  for  damage  for  injury  sustained 
for  such  neglect  to  repair.  The  county  of  Bergen  is  not  ex- 
empt from  the  operation  of  this  act. 

By  the  common  law  the  duty  of  repairing  bridges  was  im- 
posed upon  the  inhabitants  of  the  county,  and  if  the  inhabi- 
tants of  the  county  neglected  to  repair  they  were  indictable. 
By  the  laws  of  New  Jersey  tliis  duty  has  been  imposed  upon 
the  board  of  freeholders  of  the  county.  The  board  stands  in 
precisely  the  same  relation  to  the  public  as  the  inhabitants  of 
the  county  did  regarding  their  liability  to  repair  bridges.  If 
the  inhabitants  of  the  county  were  indictable,  the  board  occu- 
pying their  position  as  to  a  public  duty,  is  also  indictable  for 
like  neglect  of  such  duty. 

The  defendant  contends  that  under  Sections  1  and  2  of  the 
act  respecting  bridges,  it  has  a  discretion  whether  to  repair  or 
not ;  that  it  may  build  or  repair  if  it  think  proper  ;  that  is,  do 
as  it  pleases. 

We  hold  the  repairing  of  bridges  is  a  duty  imposed  by  law 
on  the  board  of  freeholders  of  the  county.  A  duty  is  that 
which  a  person  or  corporation  is  bound  by  legal  obligation  to 
pay,  do  or  perform.  A  duty  is  only  discharged  when  the  obli- 
gation is  paid  or  performed.  We  are  not  at  liberty  to  do  as 
we  please  with  a  duty.  If  so,  we  iiave  this  monstrous  ab- 
surdity in  law :  A  dangerous  bridge  is  a  nuisance,  and  if  the 
board  may  do  as  it  pleases  about  it,  and  it  pleases  to  keep  it 
dangerous,  then  it  may  maintain  a  nuisance  with  impunity  and 
defy  all  law  and  justice. 

When  a  duty  is  imposed  and  the  law  requires  its  perform- 
ance, discretion  points  out  the  most  prudent  and  wisest  course, 
and  selects  the  best  means  for  its  accomplishment.  It  ceases 
to  be  discretion  if  exercised  imprudently,  wrongfully  and 
without  reason.     It  may  be  exercised  illegally,  and  perhaps 
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criminally.  Who  would  defend  the  action  of  a  board  of  free- 
holders in  building  a  structure  like  the  Rialto  over  the  Morris 
canal  in  the  Hackensack  meadows? 

Full  effect  can  be  given  to  the  language  of  the  act  said  to 
confer  discretionary  powers  by  holding  that  the  board  is  to 
consider  and  decide  whether  repairs  are  in  fact  necessary,  and 
if  necessary,  how  to  be  made.  When  discretion  decides  that 
repairs  are  necessary,  there  is  an  end  to  discussion  and  the 
duty  to  repair  is  imperative. 

This  discretionary  power  claimed  by  the  defendant  would 
give  the  right  to  tear  down,  burn  up  or  abandon  every  bridge 
in  the  county,  and  thils  practically  destroy  and  vacate  a  high- 
way of  which  a  bridge  forms  a  part.  After  a  public  bridge 
has  been  accepted  and  used  by  the  public,  no  board  has  any 
power  to  destroy  or  abandon  it. 

It  is  said  an  indictment  against  a  board  of  freeholders  Ls 
without  precedent,  and  if  any  indictment  will  lie  it  must  be 
ao:ainst  the  individual  members  of  the  board.  We  hold  an  in- 
dictment  will  lie  against  both.  There  can  be  no  reason  or 
argument  urged  why  the  board  as  a  corporation  should  be  ex- 
empt from  the  general  principle  before  stated.  If  the  board 
in  its  corporate  capacity  neglect  to  perform  a  public  duty,  in 
its  corporate  capacity  it  should  be  criminally  held. 

It  is  unnecessary  to  discuss  the  liability  of  the  individual 
members  of  the  board  to  indictment. 

It  is  urged  that  the  judgment  of  the  court  is  without  au- 
thority of  law.  Upon  conviction  for  nuisance  the  judgment 
of  the  court  is  imprisonment  or  fine  or  both,  and  that  the 
nuisance  be  abated.  The  abatement  of  a  nuisance  must  con- 
form to  the  nature  of  each  case.  Should  an  indictment  charge 
a  slaughter-house  as  a  nuisance,  and  conviction  follow,  the 
judgment  of  abatement  would  mean  the  removing  or  pulling 
down  such  nuisance.  Should  an  indictment  charge  a  danger- 
ous bridge  as  a  nuisance,  here  on  conviction  the  abatement  of 
the  nuisance  will  be  removing  the  danger  by  proper  repairs. 
To  require  a  convicted  defendant  to  execute  the  judgment  of 
the  court  before  which  it  was  convicted  would  be  an  absurdity. 
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The  judgment  of  a  court  in  such  case  is  entrusted  to  the 
sherifF,  who  is  tlie  proper  officer  of  the  court  and  legally  au- 
thorized to  execute  its  judgments.  If  the  judgment  should 
not  be  in  proper  form,  this  court  in  its  reviewing  the  case  will 
have  full  power  to  modify  and  correct  it,  so  as  to  aid  the  per- 
fect administration  of  justice  and  not  overthrow  or  subvert  it. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  trial  below  resulted  in  a  conviction 
of  the  board  of  chosen  freeholders  of  the  county  of  Bergen  for 
not  repairing  a  county  bridge. 

The  court  instructed  the  jury  that  if  the  defendants,  know- 
ing it  to  be  their  duty  to  make  the  repairs,  wrongfully  refused 
to  perform  it,  they  were  guilty  of  wilful  neglect,  for  which 
they  should  be  convicted.  The  only  question  made  in  the 
case  is  whether  an  indictment  will  lie  against  the  board  of 
freeholders  for  wilful  neglect  to  repair  a  county  bridge. 

It  is  insisted  that  by  virtue  of  Sections  1  and  2  of  the  act 
respecting  bridges,  the  freeholders  are  not  under  a  legal  obli- 
gation to  build  and  repair  bridges  where  tliey  are  necessary, 
but  that  they  have  in  all  cases  a  discretion  whether  to  build 
and  repair  or  not.  The  effect  of  such  an  interpretation  of  the 
law  would  be,  that  if  they  chose  to  act  arbitrarily  and  render 
the  highways  impassable,  the  public  would  be  remediless. 
There  is  nothing  in  the  language  of  the  statute  to  make  that 
construction  necessary,  and  it  is  too  obviously  against  public 
policy  to  be  adopted  in  the  absence  of  some  clear  expression 
requiring  it.  The  subject  of  building  and  keeping  bridges  in 
repair  is  committed  to  the  board  of  freeholders;  they  alone 
have  the  power  to  raise  money  adequate  for  the  purpose,  and 
the  duty  rests  upon  them  of  so  exercising  their  functions  that 
the  public  shall  not  be  deprived  of  the  use  of  their  highways 
by  reason  of  their  refusal  to  act.  Whenever  the  building  or 
reparation  of  a  bridge  becomes  necessary  for  the  use  of  the 
road,  the  duty  falls  on  them  to  execute  the  work. 

In  this  case  the  necessity  for  repairing  has  been  found  to 
exist,  and  the  neglect  was  wilful. 
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The  effect  of  the  decision  of  the  board  was,  not  that  the  re- 
pairs of  the  bridge  were  not  needed,  but  that  the  road  was  not 
necessary. 

The  limit  of  their  discretion  is  to  determine  whether  a  bridge 
is  necessary,  assuming  the  use  of  the  road  to  be  necessary.  The 
right  of  the  public  to  the  convenience  of  travel  is  paramount, 
and  the  freeholders  must  exercise  their  discretion  in  such  man- 
ner as  to  make  the  highway  passable  and  sife.  If  a  bridge  is 
required  to  afford  such  use,  the  freeliolders  cannot,  without 
dereliction  of  duty,  refuse  to  provide  the  bridge. 

If  the  power  of  the  board  was  enlarged  to  the  magnitude 
claimed,  it  would  virtually  give  them  a  veto  power  over  the 
laying  of  roads.  The  question  whether  a  public  road  is  neces- 
sary, and  whether  it  shall  be  laid  out,  has  been  committed  by 
the  law  to  another  tribunal,  and  it  was  never  intended  that 
the  easement  should  be  rendered  incapable  of  use  by  the  inac- 
tion of  the  freeholders  in  withholding  a  bridge.  To  maintain 
the  right  to  use  an  unlimited  and  arbitrary  discretion,  it  must 
be  held  that  they  could  refuse  to  bnild  a  bridge  in  the  most 
populous  district,  where  the  stream  presented  at  all  times  an 
impassable  barrier  to  travel  without  it.  This  right  would  ex- 
tend not  only  to  roads  newly  laid  out,  but  it  would  embrace 
the  highways  which  had  been  safely  traversed  for  years,  and 
put  it  within  the  power  of  the  board  of  freeholders  to  say 
whether  public  travel  should  be  suspended  by  their  refusal  to 
furnish  the  necessary  bridges.  It  may  be  said  that  it  will  not 
be  presumed  that  the  board  will  fail  to  exercise  its  discretion 
wisely,  but  in  this  case  it  has  been  found  that  they  have  wil- 
fully refused  to  discharge  their  duty. 

There  is  nothing  in  the  case  of  State  v.  Freeholder's  of 
Essex,  3  Zab.  214,  in  conflict  with  this  conclusion.  There  the 
freeholders  erected  a  new  bridge  very  nearly  on  the  site  of  the 
old  one,  its  northern  abutment  immediately  joining  the 
northern  abutment  of  the  old  bridge,  and  its  southern  abut- 
ment being  only  twenty-two  feet  from  the  southern  abutment 
of  the  old  one.  The  court  properly  refused  a  mandamus  to 
compel  the  rebuilding  of  a  bridge  on  the  exact  site  of  the  old 
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bridge,  saying  that  the  situation  of  the  structure  under  the 
circumstances  was  to  be  settled  by  the  judgment  of  the  free- 
holders. But  the  court  distinctly  said  "  that  where  there  is  a 
clear  and  undeniable  abuse  of  discretion,  as  where  the  free- 
holders should  refuse  to  build  a  bridge  which  was  absolutely 
and  essentially  necessary  to  the  enjoyment  of  an  ancient  high- 
way by  the  public,  this  court  may  exercise  its  power  by  en- 
forcing that  duty.  Where  the  inferior  jurisdiction  has  not 
been  guilty  of  a  clear  and  manifest  abuse  in  the  exercise  of  its 
discretion,  a  mandamus  ought  not  to  be  granted." 

The  ground  upon  which  this  conviction  must  rest  is  here 
clearly  stated.  At  common  law  the  duty  of  repairing  bridges 
was  cast  upon  the  inhabitants  of  the  county,  and  they  were 
indictable  for  neglect  to  repair. 

By  the  laws  of  New  Jersey  the  freeholders  in  this  respect 
occupy  the  same  relation  to  the  public  that  the  inhabitants  of 
the  county  did  under  the  English  law.  The  bridge  act  im- 
poses a  duty  on  the  freeholders  to  make  the  highways  passable 
and  safe ;  it  does  not  leave  it  to  their  mere  option  whether  they 
will  provide  a  way  for  the  public.  A  wilful  failure  to  make 
the  necessary  provision  is  an  abuse  of  their  office.  There  is  a 
right  on  the  part  of  the  public  to  the  use  of  the  easement,  and 
a  corresponding  obligation  on  the  freeholders  to  make  the 
requisite  appropriation  to  that  end.  Any  other  interpretation 
of  the  act  would  leave  these  officers  wholly  irresponsible  sare 
to  their  own  consciences  for  the  manner  in  which  they  dis- 
charged a  duty  so  important  in  its  consequences.  If  the  pub- 
lic have  a  right  to  the  use  of  their  highways  and  to  the  bridges^ 
without  which  they  cannot  be  enjoyed,  a  duty  rests  upon  the 
freeholders,  and  the  public  are  not  dependent  upon  their  mere 
will  or  caprice.  No  precise  rule  can  be  formulated  by  which 
it  shall  be  adjudged  in  every  case,  whether  the  refusal  of  the 
freeholders  to  grant  a  bridge  is  within  the  proper  limit  of  their 
discretion ;  each  case  as  it  arises  must  be  dealt  witii  according 
to  its  peculiar  circumstances.  It  can  be  safely  declared  that 
where  the  public  would  be  deprived  of  the  beneficial  use  of  the 
highway  without  the  bridge,  a  refusal  to  provide  it  would 

Vol.  xiii.  s 
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constitute  a  breach  of  official  duty ;  and  on  the  other  hand, 
where  a  road  not  much  used  crosses  a  stream  of  water  whicli 
can  be  safely  forded,  the  freeholders  may  in  their  discretion 
decline  to  interfere,  without  subjecting  themselves  to  restraint 
from  any  other  tribunal. 

The  conclusion  that  the  statute  imposed  on  the  board  of 
freeholders  the  duty  to  repair  the  bridge  in  this  case,  and  the 
fact  that  they  wilfully  neglected  that  duty,  makes  the  convic- 
tion lawful.  It  is  a  principle  of  the  common  law  which  has 
been  adopted  in  this  state,  that  where  either  the  common  or 
statute  law  imposes  upon  public  ministerial  officers  a  duty, 
they  are  indictable  for  its  neglect. 

In  Freeholder's  v.  Strader,  3  Harr.  108,  the  Supreme  Court, 
in  holding  that  no  action  would  lie  by  an  individual  for  in- 
juries sustained  by  him  for  neglect  of  duty  by  the  board,  as- 
sumed that  an  indictment  would  lie.  The  fact  that  the 
fine,  if  imposed,  would  go  to  the  county,  is  not  a  controlling 
circumstance. 

The  judgment  on  the  indictment  will  settle  the  right,  and 
lay  the  foundation  for  an  a})plication  for  mandarrms. 

So  much  of  the  judgment  of  the  court  below  as  requires  the 
sheriff  of  the  county  to  put  the  bridge  in  repair  at  the  expense 
of  the  defendants  ought  not  to  stand.  Where  a  defendant  is 
convicted  for  maintaining  a  nuisance  which  is  continuous,  the 
usual  course  is  to  order  it  to  be  abated,  and  if  the  defendant 
neglect  or  refuse  to  obey,  to  direct  an  abatement  by  the 
sheriff.  2  Whart.  Crim.  Law,  §  2377 ;  Barclay  v.  Common- 
wealth, 1  Casey  503. 

But  where  the  nuisance  consists  of  a  neglect  to  build  or  re- 
pair a  bridge  on  a  highway  a  different  rule  must  apply.  Such 
a  work  would  involve  the  expenditure  of  a  large  sum  of 
money,  and  the  exercise  of  a  discretion  as  to  the  manner  in 
which  it  should  be  done. 

The  exercise  of  such  discretion  has  been  committed  by  the 
statute  not  to  the  sheriff,  but  to  the  freeholders  alone,  and  they 
should  be  compelled  to  discharge  that  duty. 

No  mode  being  provided  by  law  in  which  the  sheriff  may 
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Ibe  supplied  with  the  funds  necessary  for  this  purpose,  the  risk 
•of  obtaining  repayment  ought  not  to  be  borne  by  hira. 

This  clause  of  the  judgment  is  separable  from  the  rest,  and 
may  be  pronounced  void,  without  reversing  the  entire  judg- 
ment, by  force  of  Section  89  of  the  criminal  procedure  act. 
Bev.,  p.  284. 


JOHN  ENGLISH,  WHO  SUES,  &c.,  v.  MAYOR  AND  ALDERMEN 
OF  JERSEY  CITY. 

1.  The  "  street  commissioners  of  Greenville,"  by  virtue  of  the  several  acts 
of  the  legislature  referred  to,  were  a  quasi  corporation,  and  had  povrer 
to  seal  the  certificate  of  indebtedness  sued  on. 

2.  The  certificate  being  the  foundation  of  the  action,  "  nil  debet "  not  a 
good  plea. 

3.  The  plea  of  "non  est  factum"  properly  tenders  the  issue  whether  the 
specialty  was  lawfully  sealed  by  the  commissioners,  and  if  so,  whether 
it  is  the  deed  of  the  defendants  by  force  of  the  act  of  February  4th, 
1873. 


In  debt.     On  demurrer  to  pleas. 

Argued  at  February  Term,  1880,  before  the  Chief  Justice, 
and  Justices  Van  Syckel  and  DixoN. 

For  the  plaintiff,  A.  8,  Jackson. 

For  the  defendants,  Leon  Abhett. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  questions  in  this  case  arise  upon 
■demurrer  to  the  pleas  to  a  declaration  on  a  sealed  certificate 
of  indebtedness  executed  September  30th,  1870,  by  the  street 
commissioners  of  Greenville  to  the  plaintiff  for  work  done  and 
materials  furnished  to  them  in  execution  of  the  office  commit- 
ted to  them  by  statute. 
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The  legislation  upon  which  the  authority  to  execute  this 
certificate  rests  is  as  follows  : 

A  supplement  to  the  act  creating  the  township  of  Green- 
ville {Pamph.  L.  1866,^.  903,)  under  which  certain  designated 
persons  were  appointed  commissioners,  to  be  called  "commis- 
sioners of  surveys,"  to  map  out  streets  and  file  the  map  with 
the  town  clerk. 

A  further  supplement  was  passed  [Pamph.  L.  1868,2?.  ^^"^i) 
by  which  other  persons  were  appointed  commissioners  to  com- 
plete the  map  made  by  the  commissioners  under  the  act  of 
1866.  The  cost  of  alterations  to  be  paid  by  the  party  apply- 
ing for  them,  and  all  other  costs  to  be  paid  by  the  township- 
committee. 

By  a  further  supplement  {Pamph.  L.  1869,  jp.  227,  §  5,)  it 
was  provided  "  that  the  said  commissioners  or  their  successors  in 
office  may,  in  the  name  of  '  street  commissioners  of  Greenville,' 
maintain  any  suit  at  law  or  in  equity  to  restrain  the  opening 
or  dedication  of  such  streets  or  avenues,  or  to  carry  out  any 
object  or  intent  of  this  act,  and  in  like  manner  they  may  be 
sued  for  any  debt  or  other  liability  they  may  incur,  and  any 
contract  they  may  make  pursuant  to  their  powers,  and  any 
judgment  that  may  be  obtained  against  them,  shall  be  of  like 
effect  as  if  lawfully  made  by  or  obtained  against  the  inhabi- 
tants of  the  township  of  Greenville." 

On  March  10th,  1870,  [Pamph.  i.,  p.  389,)  an  act  was  passed, 
entitled  "  An  act  relating  to  the  street  commissioners  of  Green- 
ville, Hudson  county.  New  Jersey." 

Section  3  authorizes  them  to  issue  improvement  certificates 
to  contractors  in  payment  for  work  and  materials. 

The  commissioners  (Sections  3  and  5)  were  authorized  to 
borrow  $10,000,  and  to  issue  bonds  therefor,  out  of  which  the 
improvement  certificates  were  to  be  paid;  and  for  the  pay- 
ment of  these  bonds  the  township  committee  were  required  to 
provide  by  taxation. 

The  power  of  the  commissioners  to  execute  the  instrument 
sued  on  is  denied  by  the  defendant.  The  office  created  by 
these  statutes  is  a  public  one,  vested  in  certain  designated  per- 
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sons  and  their  successors,  and  these  commissioners  are  there- 
fore to  be  regarded  as  a  quasi  corporation. 

What  is  meant  by  a  quasi  corporation  is  well  defined  by- 
Chief  Justice  Parker  in  speaking  of  school  districts,  in  13 
3£ass.  198:  "That  they  are  not  bodies  politic  and  corporate 
with  the  general  powers  of  corporations  must  be  admitted; 
and  the  reasoning  and  authorities  advanced  to  show  this  defect 
of  power  are  conclusive.  The  same  may  be  said  of  towns  and 
other  municipal  societies,  which,  although  recognized  by  various 
statutes  and  by  immemorial  usage  as  persons  or  aggregate  cor- 
porations, with  precise  duties  which  may  be  enforced,  and 
privileges  which  may  be  maintained  by  suits  at  law,  are  yet 
-deficient  in  many  of  the  powers  incident  to  the  general  char- 
acter of  corporations.  They  may  be  considered  under  our  in- 
stitutions, as  quasi  corporations  with  limited  powers,  co-ex- 
tensive with  duties  imposed  upon  them  by  statute  or  usage, 
but  restrained  from  a  general  use  of  the  authority  which 
belongs  to  these  metaphysical  persons  by  common  law." 
Angell  on  Corporations,  §  24 ;  2  Kent's  Com.  [eth  ed.)  278 ;  2 
Potter  on  Corporations,  §  414. 

These  bodies  have  such  corporate  powers  as  are  essentially 
necessary  to  enable  them  to  carry  out  the  purposes  for  which 
they  were  created.  Levy  Court  v.  Coroner,  2  Wall.  501 ;  Todd 
■y.  Birdsall,  1  Cowen  260 ;  Overseers  of  Pittstown  v.  Ovei'seers  of 
Plattshurgh,  18  Johns.  407;    Grant  v.  Fancher,  5  Cowen  309. 

By  the  supplements  of  1869  and  1870,  the  corporate  inci- 
dent of  succession  was  expressly  bestowed  upon  these  com- 
missioners. They  were  also  invested  with  the  power  to  con- 
tract debts  and  to  sue  and  be  sued,  and  to  issue  bonds  for  a 
epecified  purpose. 

It  must  have  been  the  intention  of  the  legislature  that  they 
should  act  in  these  respects  as  a  corporate  body  and  not  as 
individuals. 

Having  a  clear  right  to  incur  a  debt  for  work  done  in  exe- 
cution of  their  duties,  the  power  to  contract  the  obligation  must 
<;arry  with  it  authority  to  give  a  suitable  acknowledgment  of 
the  indebtednes^s.     Ketchum  v.  Buffalo,  14  N.  Y.  356. 


278  NEW  JERSEY  SUPREME  COURT. 

English  V.  Mayor,  &c.,  of  Jersey  City. 

The  power  given  by  the  act  of  1870  to  issue  bonds  implies- 
the  right  to  use  a  corporate  seal. 

The  conclusion,  therefore,  must  be  that  the  instrument  sued 
upon  is  well  sealed,  and  upon  this  assumption  the  defendants^ 
by  force  of  the  supplement  to  the  charter  of  Jersey  City  of 
February  4th,  1873,  {Pamph.  L.,p.  203,  §  3,)  are  liable  upoa 
this  contract. 

The  pleas  of  the  defendant  are : 

First.  Nil  debet. 

Second.  That  the  certificate  of  indebtedness  is  not  the  deed 
of  the  defendants. 

Third.  That  according  to  the  statute  in  such  case  made  and 
provided,  the  time  for  the  recovery  by  said  plaintiff  of  the 
said  supposed  indebtedness  has  long  since  elapsed. 

The  first  plea  is  bad,  the  deed  being  the  foundation  of  the 
action,  and  not  mere  inducement.  State  v.  Leeds,  2  Vroom 
185;  Allen  v.  Smith,  7  Halst  159. 

The  second  plea  is  well  pleaded.  The  allegation  of  the 
plaintiff  is  that  the  instrument  sued  upon  being  sealed  by  the 
commissioners  of  Greenville,  became,  by  force  of  the  act  of 
February  4th,  1873,  the  deed  of  the  mayor  and  aldermen  of 
Jersey  City.  The  plea  of  non  est  factum  properly  tenders  the 
issue  whether  the  specialty  was  lawfully  sealed  by  the  com- 
missioners, and  if  so,  whether  it  is  the  deed  of  the  defendants. 

The  third  plea,  which  is  intended  as  a  plea  of  the  statute- 
of  limitations,  has  no  certain  meaning,  and  is  manifestly  inap- 
plicable to  the  case  of  a  sealed  instrument. 

This  being  a  single  demurrer  to  all  the  pleas,  and  one  plea 
being  good,  there  must  be  judgment  against  the  demurrant 
with  costs. 
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KOBEKT  T.  JONES  v.  JACOB  L.  SWAYZE. 

1.  A  delivery  of  a 'deed  to  a  third  person  for  the  use  of  the  party  in 
whose  favor  a  deed  is  made,  where  the  grantor  parts  with  all  control 
over  the  deed,  makes  the  deed  effective  from  the  instant  of  such  de- 
livery ;  the  law  will  presume,  if  nothing  appear  to  the  contrary,  that 
a  man  accepts  what  is  for  his  benefit. 

2.  The  question  of  delivery  must  be  left  as  a  question  of  fact  to  the  jury 
upon  the  whole  evidence  in  the  cause.  The  court  may  instruct  the 
jury  to  find  a  delivery,  when  the  whole  testimony  shows  a  state  of  facts 
from  which  delivery  is  a  positive  inference  of  law.  But  where  there 
is  conflicting  testimony,  the  case  should  be  left  to  the  jury,  with  proper 
instructions. 


On  case  certified  from  Sussex  county  Circuit  Court. 

Argued  at  February  Term,  1880,  before  the  Chief  Jus- 
tice, and  Justices  Dixon  and  Van  Syckel. 

For  the  plaintiff,  Thomas  Kays. 

For  the  defendant,  L.  Van  Blarcom, 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  In  March,  1877,  the  plaintiff  endorsed 
a  promissory  note  for  one  Vancleve  M.  Swayze.  On  the  trial 
of  this  cause,  Jones  testified  that  when  he  endorsed  this  note 
he  asked  Vancleve  whether  he  could  secure  him,  and  he  re- 
plied he  could;  that  he  had  his  crops,  and  that  there  was  no 
danger  but  that  he  would  protect  him,  and  Jones  replied  it  was 
all  right  then,  and  it  was  left  in  that  way. 

Vancleve  testified  that  at  the  time  he  requested  Jones  to 
endorse  the  note,  Jones  asked  him  if  there  would  be  any 
trouble  about  meeting  the  note  or  paying  it,  and  he  replied 
that  if  there  was  any  trouble  he  could  secure  him  with  his 
crops;  that  he  should  not  lose  anything;  that  he  would  secure 
him. 
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On  the  21st  day  of  May,  1877,  Vancleve  executed  a  chat- 
tel mortgage  oa  his  crops  to  Jones.  It  was  drawn  by  Dawson 
Woodruff,  and  executed  by  Vancleve  and  left  with  Woodruff. 
It  was  filed  in  tlie  clerk's  office  by  Woodruff  on  May  23d, 
1877,  but  it  does  not  ajjpear  that  there  was  any  express  in- 
struction to  Woodruff  to  deliver  it  to  Jones  or  to  file  it,  and 
Jones  did  not  know  that  it  had  been  executed  or  filed  until 
the  following  August. 

On  the  9th  of  July,  1877,  Vancleve  executed  a  chattel 
mortgage  on  the  same  property  to  the  defendant,  Jacob  L. 
Swayze,  who  subsequently  sold  the  mortgaged  chattels  and 
appropriated  the  proceeds  to  liis  own  use. 

On  the  trial  below  the  court  instructed  the  jury  that  they 
should  find  a  verdict  for  the  plaintiff  for  the  amount  of  the 
debt  intended  to  be  secured  by  his  chattel  mortgage. 

Thereupon  the  case  was  certified  for  the  advisory  opinion 
of  this  court,  the  principal  question  being  which  of  said  mort- 
gages was  entitled  to  priority. 

The  leading  case  is  Garnons  v.  Knight,  5  Barn.  &  Cress.  671, 
in  which  after  a  full  discussion  of  the  authorities,  the  court 
held  that  delivery  to  a  third  person  for  the  use  of  the  party  in 
whose  favor  the  deed  is  executed,  where  the  grantor  parts  with 
all  control  over  the  deed,  makes  the  deed  effectual  from  the 
instant  of  such  delivery,  although  the  person  to  whom  the 
deed  is  so  delivered  be  not  the  agent  of  the  party  for  whose 
benefit  the  deed  is  made. 

In  Zenos  v.  Wickham,  106  E.  C.  L.  Rep.  381,  reviewed  in 
the  Exchequer  Chamber  (108  E.  C.  L.  Rep.  435,)  and  ulti- 
mately decided  in  the  House  of  Lords  (108  E.  C.  L.  Rep.  861,) 
it  appears  that  the  circumstances  which  go  to  make  out  a  de- 
livery are  to  be  treated  as  indications  of  intention,  and  that 
the  fact  of  delivery  resolves  itself  into  a  question  of  intention. 
Mr.  Justice  Blackburn  said  that  "  as  soon  as  there  are  acts  or 
,  words  sufficient  to  show  that  it  is  intended  by  the  party  to  be 
executed  as  his  deed  presently  binding  on  him,  it  is  sufficient. 
The  most  apt  and  expressive  mode  of  indicating  such  an  in- 
tention is  to  hand  it  over,  saying,  '  I  deliver  this  as  my  deed,' 
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but  any  other  words  or  acts  that  sufficiently  show  that  it  was 
intended  to  be  finally  executed  will  do  as  well.  And  it  is 
clear  on  the  authorities  as  well  as  the  reason  of  the  thing,  that 
the  deed  is  binding  on  the  obligor  before  it  comes  into  the 
custody  of  the  obligee,  nay,  before  he  even  knows  of  it ;  though 
of  course  if  he  has  not  previously  assented  to  the  making  of 
the  deed,  the  obligee  may  refuse  it." 

In  Garnous  v.  Knight,  Justice  Bayley  said : 

"  There  could  be  no  question  but  that  delivery  to  a  third 
person  for  the  use  of  the  party  in  whose  favor  the  deed  is 
made,  where  the  grantor  parts  with  all  control  over  tiie  deed, 
makes  the  deed  effectual  from  the  instant  of  such  delivery  ; 
the  law  will  presume,  if  nothing  appears  to  the  contrary,  that 
a  man  accepts  what  is  for  his  benefit." 

That  such  is  the  presumption  in  the  English  law,  until  it  is 
rebutted  by  |)roof  of  refusal  to  accept,  will  be  found  by  an  ex- 
amination of  the  authorities  referred  to  in  the  cases  cifed. 

In  this  country  there  is  some  diversity  of  view  upon  the 
question  whether  delivery  takes  eflPect  until  an  actual  accept- 
ance by  the  grantee. 

In  Church  v.  Gilvian,  15  Wend.  656,  Chief  Justice  Savage, 
after  reviewing  the  earlier  New  York  cases,  said  that  if  the 
delivery  to  the  third  person  be  absolute,  the  grantor  not  re- 
serving any  future  control  over  the  deed,  the  estate  passes; 
the  assent  of  the  grantee  to  accept  the  conveyance  being  pre- 
sumed from  the  fact  that  it  is  beneficial  to  him. 

The  same  rule  is  recognized  in  £rnst  v.  Beed,  49  Barb.  367, 
and  in  Brown  v.  Austen,  35  Barb.  342,  where  the  English 
cases  are  cited  with  approbation. 

In  2  Washb.  on  Beal  Prop.  581,  the  author  says  that  "the 
better  opinion  seems  to  be  that  no  deed  can  take  effect  as 
having  been  bona  fide  delivered  until  such  act  of  delivery  has 
been  assented  to  by  the  grantee." 

An  examination  of  the  cases  cited  will  show  that  most  of 
them  do  not  support  the  text. 

In  Maynard  v.  Maynard,  10  3fass.  458,  the  facts  testified 
to  show  that  the  grantor  intended  to  keep  control  over  the 
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deed  until  he  was  more  determined  on  the  subject,  and  that 
case  was  put  upon  the  ground  that  he  retained  authority- 
over  it. 

In  Jackson  v.  Dunlap,  1  Johns.  Cos.  114,  the  grantor  exe- 
cuted the  deed,  and  was  to  retain  it  until  the  consideration 
money  was  paid. 

In  Stephens  v.  Buffalo  and  New  York  R.  R.,  20  Barb.  332, 
it  was  rightly  held  that  there  was  no  delivery  without  an  ac- 
ceptance by  the  grantee,  for  in  that  case  it  appeared  that  the 
instrument  was  placed  in  the  hands  of  a  third  person  to  be 
offered  to  the  grantee,  and  he  did  not  accept  it. 

Justice  Field,  in  Younge  v.  Guilbeau,  3  Wall.  636,  said, 
"  that  to  constitute  delivery  of  a  deed  the  grantor  must,  as  a 
general  thing,  part  with  the  possession  of  it,  or  at  least  with 
the  right  to  retain  possession.  Upon  a  question  of  delivery, 
its  registry,  if  by  him,  is  entitled  to  great  consideration,  and 
might,  perhaps,  in  the  absence  of  opposing  evidence,  justify  a 
presumption  of  delivery." 

The  law  is  clearly  stated  by  Chief  Justice  Gibson  in  8 
Watts  11,  where  he  says  that  "the  rule  to  be  extracted 
from  the  authorities  is,  that  a  delivery  to  a  third  person  for 
the  present  use  of  the  grantee  makes  the  instrument  a  present 
deed  ;  but  that  a  delivery  to  his  use  when  he  shall  perform  a 
condition  makes  not  a  present  deed,  and  the  grant  may  be 
frustrated  by  his  refusal  to  perform  it;  and  that  a  bare  deliv- 
ery to  a  stranger,  without  words  of  direction  to  deliver  over 
to  the  grantee  either  absolutely  or  conditionally,  is  merely 
void." 

The  delivery  of  a  deed  is  a  question  of  fact;  the  intent  of 
the  grantor  to  make  the  conveyance  effective  must  appear. 

"  The  court  may  instruct  the  jury  to  find  for  the  plaintiff  if 
the  testimony  is  believed,  when  the  whole  testimony  directly 
shows  the  main  fact  or  shows  such  facts  that  therefrom  the 
main  fact  is  a  positive  or  absolute  inference  of  law.  But  when 
there  is  any  conflicting  testimony,  or  when  only  such  facts  are 
shown  that  therefrom  the  jury  may  infer  the  main  fact,  then 


JUNE  TERM,  1880.  283 


Dime  Savings  Institution  v.  Hoboken. 


the  case  should  be  left  to  the  jury  with  proper  instructions." 
Lindsay  v.  Lindsay,  11  Vt.  621. 

To  the  same  effect  is  Murray  v.  Starr,  2  Barn.  &  Cress.  82, 
that  the  question  of  delivery  must  be  left  as  a  question  of  fact 
to  the  jury  upon  tlie  whole  evidence  in  the  cause. 

See  also  Hannah  v.  Swarner,  8  Watts  9. 

The  facts  as  to  which  there  was  no  conflict  of  testimony  in 
this  case,  did  not  justify  the  peremptory  instruction  of  the 
court  below  to  the  jury  that  they  should  find  a  verdict  for  the 
plaintiff,  but  upon  the  whole  case  it  is  clear  that  the  plaintiff's 
mortgage  was  filed  with  the  knowledge  and  consent  of  the 
mortgagor  for  the  benefit  of  the  plaintiff,  in  pursuance  of  the 
promise  previously  made  by  the  mortgagor  to  secure  the  plain- 
tiff. The  verdict,  therefore,  was  right,  and  the  Circuit  Court 
should  be  advised  not  to  grant  a  new  trial. 


DIME  SAVINGS  INSTITUTION  v.  MAYOR  AND  COUNCIL  OF 
THE  CITY  OF  HOBOKEN. 

1.  An  "  improvement  certificate  "  of  the  city  of  Hoboken  provided  that 
the  city  should  make  and  collect  an  assessment  for  the  improvement 
with  due  diligence,  and  that  in  case  the  assessment  should  not  be  col- 
lected to  meet  the  certificate  within  two  years  from  the  date  of  con- 
firmation, the  city  would  pay  the  amount  of  the  certificate  upon  thirty 
days'  notice  of  default  in  the  collection  of  the  assessment.     Held — 

1.  That  the  confirmation  of  an  illegal  assessment  would  fix  the  date 
from  which  the  two  years  would  run. 

2.  That  though  the  assessment  was  set  aside  on  certiorari,  before  it 
could  be  collected  and  within  the  two  years,  still  the  date  would  remain. 
fixed. 

3.  That  the  default  of  which  thirty  days'  notice  was  required,  was  the 
mere  non-collection  for  two  years. 

4.  That  the  duty  to  pay  out  of  general  funds  arose  if  the  assessment 
legally  levied  was  inadequate  to  meet  the  certificate. 

2.  That  a  plea  is  argumentative  and  has  an  improper  conclusion  is  not 
ground  for  general  demurrer,  but  is  ground  for  striking  out  the  plea. 

3.  If  persons  seeking  a  contract  to  grade  a  street  combine  with  tlie  city 
surveyor  to  deceive  the  city  as  to  the  amount  of  filling  required,  and 
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as  to  the  lowness  of  their  bid  compared  with  otliers,  and  by  false  pro- 
files and  estimates  induce  the  belief  on  the  part  of  the  city  that  the 
work,  if  done  by  them,  will  cost  no  more  than  the  improvement  is 
worth,  and  so  secure  the  contract  at  rates  which  make  its  cost  exceed 
its  value,  this  constitutes  fraud  in  the  consideration,  and  may  be  set  up 
by  the  city  to  defeat  a  recovery  for  more  than  the  value  of  the 
improvement. 

If,  in  such  a  case,  the  city  did  not  discover  the  fraud  till  the  work  was 
completed,  and  improvement  certificates  had  been  issued  as  the  work 
progressed,  the  sura  truly  due  under  the  contract  will  be  divided  pro- 
portionally among  the  certificates,  and  a  recovery  to  that  extent  may 
be  had  on  each. 


On  demurrer  and  on  motion  to  strike  out  pleas.  The  facts 
fully  appear  in  the  opinion. 

Argued  at  February  Term,  1880,  before  Beasley,  Chief 
Justice,  and  Justices  Van  Syckel  and  Dixon. 

For  the  plaintiff,  T.  N.  McCarter. 

For  the  defendant,  Robert  Gilchrist. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  declaration  in  this  case  is  founded  upon 
numerous  improvement  certificates,  alike  in  form,  of  one  of 
which  the  following  is  a  copy : 

Corporation  of  the  City  of  Hoboken. 
No.  154.  Improvement  Certijicate.  $5000. 

This  certificate  entitles  John  McDermott,  or  the  holder,  to 
receive  of  the  treasurer  of  the  city  of  Hoboken  five  thousand 
dollars  for  work  and  materials  furnished  on  Eighth  street  im- 
provements from  Willow  street  to  the  hill,  with  interest 
thereon  at  the  rate  of  seven  per  cent,  per  annum,  computed 
from  thirty  days  after  confirmation,  in  such  amounts  as  the 
money  on  the  said  assessment  shall  come  to  the  hands  of  the 
treasurer.     And  this  certificate  shall  be  receivable  by  the  col- 
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lector  of  assessments  in  payment  for  the  assessment  upon  which 
it  is  drawn,  and  shall  be  transferable  by  endorsement. 

And  the  mayor  and  council  of  the  city  of  Hoboken  do 
hereby  bind  themselves  and  their  successors  to  use  due  dili- 
gence in   making  and collecting  the  said  assessment. 

And  in  case  the  said  assessment  is  not  collected  ta 

meet  this  certificate  within  two  years  from  the  date  of  the 
confirmation  of  the  assessment  for  said  improvements,  that  they 
will  pay  the  said  sum  of  five  thousand  dollars,  with  interest 
as  above  stated,  to  the  holder,  upon  thirty  days'  notice  of  de- 
fault in  the  collection  of  the  assessment. 

Witness  the  corporate  seal  of  said  city  hereto  affixed,  duly 
attested  this  ninth  day  of  August,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy-one. 

[l.  s.]  F.  L.  Schmersahl, 

Attest —  Mayor. 

Frederick  E.  Eowald, 

aty  Clerk. 

[Endorsed — John  McDermott.] 

Assessment  confirmed  by  the  council  January  9th,  1872, 
and  resolution  of  confirmation  approved  January  10th,  1872. 

F.  E.  ROWALD, 

City  Clerk. 

The  action  is  debt,  and  is  brought  solely  to  enforce  the 
duty  of  payment  in  case  of  the  non-collection  of  the  assess- 
ment within  two  years  after  confirmation.  Many  pleas  are 
interposed,  to  some  of  which  the  plaintiff  demurs,  and  others 
it  moves  to  strike  out.  The  demurrers  and  the  motion  are 
presented  together  for  decision. 

Before  proceeding  to  determine  the  result  to  be  reached 
concerning  these  pleas,  it  seems  most  convenient  to  settle  the 
meaning  of  the  obligation  upon  which  the  right  of  action  is 
placed,  in  respect  to  the  disputed  points. 

The  first  question  to  be  considered  is  whether  the  confirma- 
tion of  assessment,  mentioned  as  fixing  the  beginning  of  the 
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term  of  two  years,  at  the  end  of  which  tlie  city  promises  paj'- 
ment,  is  the  confirmation  by  the  mayor  and  council  of  any- 
actual  assessment,  or  only  that  of  a  legal  assessment. 

The  former  idea  is  that  deducible  from  the  construction  of 
this  certificate.  There  is  nothing  in  the  language  used  which 
requires  that  the  assessment  should  be  one  unimpeachable  in 
law.  Absolute  legality  is  by  no  means  essential  to  the  exist- 
ence of  an  assessment.  An  adjudication,  although  voidable 
by  direct  proceeding,  miglit  still,  until  so  avoided,  subsist  as 
a  lien  upon  lands,  binding  them  to  the  payment  of  their 
adjudged  share  of  the  sum  to  be  raised.  Such  a  charge 
would,  with  entire  propriety,  be  styled  an  assessment.  If, 
therefore,  we  are  to  confine  this  certificate  to  a  perfectly  law- 
ful distribution  of  the  burdens  upon  the  lands  benefited,  we 
will  be  restricting  the  general  term  "  assessment "  to  a  special 
class  embraced  within  it,  for  the  purpose  of  lessening  the 
obligation  of  the  grantor.  That  would  be  a  violation  of  the 
maxim,  ^^  verba  chartarum  fortius  accipiuntur  contra  profer- 
entem" a  rule  said  to  apply  most  reasonably  to  a  deed-poll, 
which  is  the  sort  of  instrument  now  under  consideration.  It 
is  true  that  the  certificate  discloses  the  desire  of  the  munici- 
pality to  collect  the  assessment  before  it  shall  be  called  on  for 
payment  of  this  debt,  and  an  illegal  assessment  may  not  be 
collectible;  but  the  contract  clearly  defines  the  opportunity 
which  the  corporation  has  reserved  for  accomplishing  this 
desire,  and  expressly  negatives  the  idea  that  actual  collection 
is  a  condition  precedent  to  the  duty  of  payment.  Hence, 
there  is  no  reason  for  inferring  that  absolute  collectibility  was 
such  a  condition. 

But,  further,  the  whole  power  of  assessment  was,  by  the 
charter  of  the  city,  lodged  in  the  municipality  and  its  agents. 
Pamph.  L.  1855,  p.  448,  §§  34,  52;  Pamph.  L.  1870,  p. 
277,  §  6.  Under  these  provisions,  the  legislative  body  of  the 
city  had  complete  authority  to  see  that  every  legal  require- 
ment had  been  met  before  the  resolution  of  confirmation  was 
passed.  If  it  failed  to  exercise  this  function,  that  was  a 
default  of  the  corporation.     The  holders  of  these  certificates 
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had  no  control  over  the  matter.  In  such  circumstances,  it 
would  be  a  harsh  construction  to  hold  that  the  instrument 
placed  the  risks  of  illegality  upon  the  holders,  and  not  upon 
the  city.  It  would  be  enabling  the  latter  to  take  advantage 
of  its  own  wrong.  It  may,  indeed,  be  very  properly  argued 
tliat,  so  far  as  the  illegality  could  be  shown  to  have  resulted 
from  want  of  due  diligence  on  the  part  of  the  corporation,  in 
making  the  assessment,  a  right  of  action  therefor  would 
accrue  to  the  holders,  upon  the  express  covenant  for  the  exer- 
cise of  such  diligence ;  but  the  contract  goes  further  than  this, 
and  its  fair  import  is  that  the  holder  shall  be  relieved  from 
all  inquiry  into  the  vague  subject  of  negligence  and  conse- 
quent damages,  provided  he  will  wait  until  an  assessment  has 
been  confirmed,  and  two  years  have  thereafter  elapsed. 

Another  question  raised  is  whether  the  fact  tliat  the  assess- 
ment was  set  aside  by  this  court,  before  it  could  be  collected, 
and  within  two  years  after  its  confirmation,  does  not  save  the 
city  from  the  consequences  which  are  expressed  as  to  follow 
upon  non-collection.  The  principle  here  invoked  is  that 
when  the  performance  of  a  covenant  is  prevented  by  act  of 
the  law,  the  obligation  to  perform  is  released  or  suspended, 
without  harm  to  the  covenantor.  This  doctrine  was  so  fully 
discussed  in  Hillyard  v.  Mutual  Benefit  Life  Insurance  Co.,  6 
Vroom  415 ;  S.  C,  8  Vroom  444,  that  it  is  not  necessary  to 
go  further  than  those  decisions  for  the  true  boundaries  of  the 
rule.  Said  Cliief  Justice  Beasley,  6  Vroom  418  :  "The  exact 
performance  of  the  contract,  on  the  part  of  the  assured,  has 
been  rendered  impossible  by  the  act  of  the  law,  and,  as  such 
an  occurrence  was  not  a  contingency  which  can  reasonably  be 
supposed  to  have  been  within  the  contemplation  of  the  con- 
tractiog  parties,  at  the  time  they  bargained,  I  think  this 
failure  in  a  strict  compliance,  is  not  a  legal  breach  of  the 
agreement.  The  reasonable  and  true  doctrine  seems  to  be  that 
express  terms  are  necessary  to  create  an  obligation  which  will 
include  a  liability  in  case  of  an  unanticipated  prevention  by 
the  act  of  God,  or  of  the  law,  of  a  fulfilment  of  a  stipula- 
tion.    In  the  absence  of  such  an  expressed  intention,  there  is 
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always  an  implied  understanding  that  the  doing  of  the  act 
agreed  to  be  done  shall  not  become  absolutely  impracticable, 
from  a  remote  and  unexpected  event,  occasioned  by  a  natural 
or  legal  agency."  Herein  it  is  clearly  stated  that  the  excusing 
fact  must  have  been  one  beyond  reasonable  prevision,  or 
manifestly  not  provided  for  in  the  contract.  Such  are  war 
and  legislative  enactments,  occurring  after  the  making  of  the 
covenant,  and  rendering  its  performance  illegal,  and  the  death 
or  disease  of  one  whose  personal  service  or  attendance  is 
requisite.  But  it  is  nowhere  alleged  in  these  pleadings  that  any 
change  in  the  law  arose,  by  which  the  power  of  the  munici- 
pality to  make,  maintain,  and  collect  the  assessment  in  ques- 
tion, was  impaired ;  and  it  must  therefore  be  assumed  that 
no  such  change  took  place.  The  charter  confers  upon  the 
city  power  to  make  a  valid  assessment,  and  consequently  the 
judgment  of  reversal  pronounced  by  this  court  must  have 
been  rendered  because  of  some  failure  of  the  municipal 
officers  to  properly  use  their  authority  or  to  preserve  due 
record  of  their  proceedings.  It  plainly  was  within  the  con- 
templation of  the  parties,  that  contingencies  of  this  character 
were  not  to  relieve  the  covenantor.  The  due  course  of  exist- 
ing laws  is  always  regarded  as  a  thing  foreseen  in  bargains. 
We  have  already  endeavored  to  show  that  the  assessment 
mentioned  in  this  contract  was  one  which  might  be  illegal ; 
and  in  that  event,  it  was  a  matter  of  probable  consequence 
that  it  should  be  assailed  and  annulled.  Against  these  very 
risks,  doubtless,  this  agreement  to  pay  from  the  general  trea- 
sury, in  case  of  non-collection,  was  provided. 

The  defendant  also  insists  that,  in  the  covenant  now  under 
discussion,  the  terms  making  the  money  payable  only  on 
notice  of  default  in  the  collection  of  the  assessment,  indicates 
that  the  city  must  have  been  guilty  of  some  laches  in  that 
respect,  and  that,  at  most,  non-collection  for  two  years  is  only 
evidence  of  laches,  and  leaves  the  fact  of  negligence  open  to 
be  rebutted  by  pleading  and  proof.  This  interpretation  is 
not  sound.  "Default"  does  not  necessarily  imply  culpability; 
it  as  often  signifies  only  failure ;  and,  in  the  absence  of  any 
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other  ground  for  determining  its  meaning,  in  this  covenant^ 
the  rule  already  adverted  to,  that  it  should  be  construed  least 
favorably  to  the  party  using  it,  would  lead  us  to  the  latter 
sense.  But  the  same  intention  is  indicated  by  a  totally  im- 
partial reading  of  the  covenant.  The  whole  sentence  contains 
two  principal  clauses ;  the  first  requires  the  use  of  due  dili- 
gence in  making  and  collecting  the  assessment.  This  is  com- 
plete in  itself.  No  subsequent  words  at  all  modify  it.  The 
duty  it  imposes  can  be  broken  only  by  culpability;  but  culpa- 
bility is  a  perfect  breach ;  no  notice  or  other  circumstance  is 
requisite.  The  second  clause  enjoins  the  payment  of  the 
money,  in  case  of  non-collection  of  the  assessment,  upon 
notice  of  default.  This  clause  is  likewise  capable  of  being 
regarded  as  complete.  All  its  terms  may  have  relation  to  one 
another,  and  the  purpose  it  is  designed  to  express  may  thus 
be  kept  independent  of  everything  extrinsic.  The  default 
to  be  notified  may  be  the  mere  failure  to  collect.  In  this 
condition  of  things,  it  is  not  reasonable  to  stray  outside  of  the 
covenant  to  get  at  the  purport  of  its  terms.  Naturally,  a 
notice  by  which  the  obligation  to  pay  was  to  become  perfect, 
would  have  reference  to  some  substantial  fact  out  of  which 
the  obligation  springs;  and  in  this  clause,  that  fact  is  the 
non-collection  of  the  assessment  for  two  years.  As  between 
the  parties,  such  non-collection  is  a  default  of  the  city  which 
had  assumed  to  collect,  and  it  would  be  a  strain  upon  the 
proper  relation  between  these  members  of  one  covenant,  if 
we  should  seek  for  some  other  default  to  be  made  the  subject 
of  the  notice  required.  Moreover,  if  the  construction  urged 
by  the  defendant  be  correct,  then  non-collection  for  two  years, 
by  reason  of  negligence  in  collecting,  would  create  the  duty 
to  pay  under  this  clause ;  but  such  non-collection  arising 
from  negligence  in  making  the  assessment,  would  not  have 
that  effect.  Nothing  else  in  the  instrument  suggests  such  a 
distinction,  and  it  does  not  seem  to  be  a  probable  one. 

The  next  proposition  of  the  defendant  is  that,  in  this  cove- 
nant to  pay,  the  amount  specified  is  to  be  considered  as  a 
penalty.     The  argument  presented  is  as  follows  (the  extrinsic 
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facts  which  it  assumes  being  alleged  in  the  i)leas) :  The  con- 
tract for  the  work  provided  that,  in  payment,  the  contractor 
should  receive  only  improvement  certificates.  Under  it  there 
were  issued  to  him  certificates  amounting  to  $118,000,  of 
which  those  in  suit  are  part.  According  to  these  certificates, 
if  the  city  had  used  due  diligence  in  making  and  collecting 
the  assessment  upon  property  owners  for  this  improvement, 
and  had  collected  it  within  two  years  after  confirmation,  and 
the  receipts  therefrom  had  been  paid  over  to  the  holders  of  the 
certificates  in  such  sums  as  the  money  on  the  assessment  had 
come  into  the  hands  of  the  city  treasurer,  then  the  whole  duty 
of  the  city,  under  these  obligations,  would  have  been  per- 
formed. The  assessment  on  the  property  benefited  could  not, 
constitutionally,  exceed  tiie  benefits  conferred  ;  and  for  this 
improvement,  those  benefits  aggregate,  according  to  a  valid 
assessment  already  made,  only  $48,000.  If,  therefore,  the  city 
had  performed  its  whole  duty,  a  fund  of  but  $48,000  would 
have  been  provided  to  pay  $118,000.  Such  a  fund  must 
have  been  distributed  ratably  among  the  holders  of  the  cer- 
tificates, and  consequently  the  plaintiff,  on  a  certificate  of 
$5000,  for  example,  would  have  received  only  $2033.90. 
The  covenant  must,  therefore,  be  regarded  as  one  to  pay  to 
plaintiff  $5000,  in  case  of  failure  to  collect  and  pay  over  to  it 
$2033.90.     In  such  a  covenant,  the  $5000  is  a  penalty. 

There  appears  but  one  fault  in  the  course  of  this  reason- 
ing. That  fault,  however,  is  fundamental.  According  to 
the  true  construction  of  these  obligations,  the  city's  whole 
duty  was  not  performed  by  duly  paying  over  the  amount  of 
the  assessment,  if  thereby  the  amount  of  the  certificates  was 
not  fully  realized.  The  city,  in  effect,  guaranteed  that  an 
assessment,  legally  levied,  would  pay  the  principal  and  inter- 
est named  in  these  bonds.  So  much  was  to  be  paid,  whether 
the  assessment  was  adequate  or  not.  This  conclusion  is  infer- 
able from  various  circumstances. 

First.  The  certificate  declares  the  holder  entitled  to  receive 
from  the  city  treasurer  a  designated  sum,  without  an  intima- 
tion that  only  a  ratable  proportion  may,  in  any  event,  be  due. 
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Second.  Through  the  design  or  neglect  of  the  city,  no 
assessment  might  ever  be  made;  and  then,  if  the  sum  named 
be  not  the  sum  due,  no  practicable  rule  for  the  computation 
of  the  holder's  damages,  on  such  non-feasance,  could  be 
adopted.  It  would  be  necessary  to  submit  to  each  jury 
before  whom  a  suit  upon  any  bond  might  come  to  trial,  the 
question  of  the  amount  of  benefits  received  by  the  land 
iuii)roved,  to  the  end  that  the  proper  percentage  of  allowance 
to  the  bond  in  suit,  might  be  determined.  Certainly  it  could 
not  have  been  within  the  contemplation  of  the  parties,  that 
they  were  issuing  and  accepting  obligations  of  such  indefinite 
and  varying  proportions,  or,  at  least,  a  contract  of  that  char- 
acter ought  to  be  clearly  expressed,  and  is  not  to  be  inferred 
-from  language  capable  of  more  certain  signification. 

Third.  The  promise  to  pay  the  full  sum  of  principal  and 
interest  is  based  upon  the  non-collection  of  an  assessment  "  to 
meet  the  certificate."  Mere  collection  is  not  all  that  is  bar- 
;:gained  for,  but  collection  to  meet  this  certificate.  This  imports 
that  the  assessment  shall  be  adequate  for  that  purpose. 

Fourth.  Upon  examination  of  the  contract  under  which 
these  certificates  were  issued,  the  same  conclusion  is  indicated. 
The  contractor  agrees  to  receive  as  full  compensation  for  his 
work,  certain  designated  prices,  which  are  stated  in  dollars 
and  cents,  and  the  city  agrees  to  pay  those  prices,  and  the 
issuing  of  these  certificates,  in  sums  of  not  less  than  $500,  as 
the  work  progresses,  is  fixed  upon  as  only  the  manner  of 
making  payment  of  the  price.  It  nowhere  is  suggested  that 
the  price  is  dependent  upon  the  amount  of  special  benefit 
■which  lot  owners  may  derive  from  the  work,  and  it  is  not  to 
be  believed  that  the  parties  regarded  that  as  a  possible  crite- 
rion. The  city  charter  requires  such  contracts  to  be  given 
out  to  tiie  lowest  bidder.  It  is  manifest  that  no  rational  bid 
could  be  made,  if  it  was  to  be  subject  to  variation  according 
to  a  quantity  unknown  and  unknowable. 

But  it  is  urged  that  in  such  works,  the  city  was  only  the 
^gent  of  the  owners  of  the  property  which  was  to  be  bene- 
fited, that  this  idea  had  been  frequently  asserted  in  our  courts, 
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SO  that  the  contractor  and  those  dealing  in  these  certificates 
must  have  been  familiar  with  it,  and  must  have  looked  upon 
the  corporation  as  merely  the  medium  between  these  owners 
and  the  contractor  as  employers  and  employe,  and  as  bound 
only  to  the  extent  of  collecting  what  these  employers  were 
liable  to  pay.  In  Hoboken,  however,  the  charter  plainly 
does  not  place  the  city  in  this  intermediary  position.  It  em- 
powers the  corporation  not  only  to  improve  streets  (§  40,  T[  6,)- 
and  to  make  contracts  therefor  (§  57),  but  also  to  raise,  by 
general  tax,  the  money  needed  for  all  the  purposes  authorized 
by  the  charter  (§  43),  while  the  special  assessments  for  im- 
provements were  to  be  levied  only  after  the  improvements 
were  completed  (§  52),  thus  indicating  that  the  legislative 
design  was  to  make  the  authority  to  improve  streets  and  con- 
tract obligations  therefor,  independent  of  the  right  of  special 
assessment,  which  was  to  be  a  mere  means  of  reimbursement 
to  the  municipality.  Village  of  Passaic  v.  State,  D.,  L.  &  W. 
R.  R.  Co.,  pros.,  8  Vroom  526;  State  v.  Elizabeth,  11  Vroom 
278. 

It  was  certainly  common  enough  to  speak  of  municipal 
authorities  as  agents  of  the  land  owners,  in  making  these 
local  improvements,  while  we  recognized  the  legality  of  im- 
posing upon  these  owners  the  whole  cost  of  improvements, 
without  regard  to  benefits ;  and  where  this  doctrine  obtains, 
there  is  some  propriety  in  such  designation.  Eno  v.  Mayor, 
&G.,  of  New  York,  68  N.  Y.  214.  But  since  we  have  settled 
upon  the  just  principle  that  private  persons  can  be  burdened 
for  such  works  only  so  far  as  they  are  peculiarily  benefited  by 
them,  and  all  the  expense  not  thus  met  must  fall  upon  the 
public,  so  that  now  they  constitute  the  body  mainly  interested 
in  the  judicious  and  economical  construction  of  these  im- 
provements, it  is  difficult  to  see  on  what  fact  this  notion  of 
agency  can  longer  be  based.  The  land  owners  neither  select 
nor  can  remove  these  so-called  agents;  they  neither  confer 
nor  can  abridge  their  powers ;  they  are  neither  harmed  by 
their  faults  nor  profited  by  their  virtues,  save  as  are  other 
members  of  the  community,  for  in  their  special  character,  they 
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but  give  quid  pro  quo.  To  designate  such  a  relation  as  that 
of  ao-ency  seems  to  be  a  misapplication,  or,  at  least,  an  unu- 
sual application  of  terras.  It  comports  much  more  closely 
with  the  truth,  to  regard  the  municipality  as  a  public  agent, 
exercising  public  powers,  for  public  purposes,  and  at  public 
expense,  and,  for  the  requisite  means,  wielding  the  sovereign 
right  of  taxation,  by  special  assessment,  where  special  bene- 
fits are  conferred,  and  by  general  levy  as  to  the  residue.  No 
safe  deduction  can,  I  think,  be  drawn  from  the  hypothesis 
that  the  city  was  the  agent  of  the  land  owners. 

Under  the  guidance  then,  mainly,  of  these  views  as  to  the 
true  construction  of  the  certificates,  we  may  now  proceed  to 
•dispose  of  the  pleadings. 

The  declaration  which,  on  the  plaintiff's  demurrer,  the  de- 
fendant impugns,  sets  out  a  legal  cause  of  action. 

The  third,  fourth  and  fifth  pleas  correspond  with  the  ninth, 
tenth  and  eleventh  pleas  in  Knapp  v.  Hoboken,  10  Vroom 
594,  and  on  the  authority  of  that  case,  will  be  allowed  to 
stand. 

The  sixth,  seventh,  eighth,  ninth,  fifteenth,  sixteenth  and 
■seventeenth  pleas  are  all  based  upon  the  idea  that  the  reversal 
•of  the  assessment  on  certiorari  relieved  the  city  of  its  duty  to 
pay  in  case  of  non-collection  within  two  years  after  confirma- 
tion. They  are  all  demurred  to  except  the  sixth  and  eighth, 
-which  the  plaintiff  moves  to  strike  out.  The  demurrer  must 
be  sustained,  and  although  in  Knapp  v.  Hoboken,  ubi  supra, 
the  court  refused  to  strike  out  pleas  similar  to  these,  holding 
that  their  validity  should  be  tested  by  demurrer,  yet  now,  this 
judgment  on  demurrer  being  rendered,  the  sixth  and  eighth 
pleas  may  be  struck  out. 

The  tenth  and  eleventh  pleas  set  up  in  defence  the  construc- 
tion of  these  certificates,  which  restricts  the  liability  of  the 
city  to  such  proportion  of  them  as  a  constitutional  assessment 
bears  to  tne  sum  of  all  the  certificates  issued.  The  demurrers 
to  these  pleas  must  be  sustained. 

The  twelfth,  thirteenth,  fourteenth  and  fifteenth  pleas  are 
to  the  effect  that,  at  the  time  the  notice  of  default  in  col- 
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lection  of  the  assessnieut,  and  in  payment  of  tlie  mouey  on 
the  certificates,  was  given,  no  default  had  been  made.  These 
pleas  have  two  defects.  First — the  only  fact  which  they  can 
be  regarded  as  denying,  is  the  fact  averred  in  the  declaration, 
that  when  the  notice  was  given,  two  years  had  elapsed  since 
the  date  of  confirmation;  and  this  fact  they  deny  merely  by 
inference;  hence,  they  are  argumentative.  Secondly — their- 
only  office  being  the  denial  of  a  fact  alleged  by  the  plaintiff, 
they  should  conclude  to  the  country,  and  not  as  they  do,  with, 
a  verification.     1  Chitty  on  PL  539,  556. 

But  neither  of  these  objections  can  be  raised  on  general 
demurrer.  Steele  v.  Southwick,  9  Johns.  314;  Roberts  v. 
Mariett,  2  Saund.  188,  note  5. 

The  demurrer  to  the  thirteenth  plea  will  therefore  be  over- 
ruled, but  the  twelfth  and  fourteenth  pleas  may  be  struck 
out,  according  to  the  plaintiff's  motion.  Copperthwait  v» 
Dummer,  3  Harr.  258. 

The  eighteenth  plea  sets  up  a  defence  which  does  not  involve- 
the  construction  of  the  certificates,  and  it  has  therefore  been 
reserved  for  separate  consideration. 

It  avers  that  before  the  making  of  the  contract  for  the  im- 
provement on  which  these  certificates  were  issued,  the  contract- 
ors, the  city  surveyor,  and  others,  conspired  together  to  falsely^ 
represent  to  the  city  that  the  improvement  to  be  made  would 
cost  no  more  than  the  amount  of  special  benefit  which  could 
be  derived  from  it  by  the  circumjacent  land,  and  that  the  bid* 
which  these  contractors  were  about  to  offer  were  the  lowest 
bids  for  the  work ;  that  in  furtherance  of  this  scheme,  tlie 
surveyor  prepared  and  sent  in  to  the  council  false  profiles  and 
quantitative  estimates,  tested  by  which,  a  lower  cost  would 
be  figured  out  upon  these  bids  than  upon  any  bids  which  a 
man  not  cognizant  of  the  device  could  honestly  offer,  and  the 
whole  expense  would  appear  to  be  about  one-third  of  the- 
actual  cost  at  the  prices  proposed ;  that,  deceived  by  these 
fraudulent  practices,  the  city  made  the  contracts,  and  carried 
on  the  improvements  to  completion,  and  it  did  not  discover 
the  fraud  until  all  the  certificates  were  issued  :  that  the  per- 
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formance  of  the  work  has  conferred  upon  the  city  no  greater 
benefit  than  the  amounts  for  which  private  land  is  specially 
assessable,  which  somewhat  exceed  the  original  estimates  of  the 
surveyor;  that  these  amounts  should  be  distributed  pro  rata 
among  the  certificates  issued  on  each  improvement ;  that  to 
this  extent,  the  city  has  no  defence,  but  to  the  residue  of  the 
plaintiff's  claim,  the  foregoing  facts  are  sufficient  answer,  and 
are  accordingly  thus  pleaded. 

This  plea  is  demurred  to,  and  in  support  of  the  demurrer 
several  positions  are  taken. 

1.  Such  a  plea  is  said  to  have  been  condemned  in  Knapp  v. 
Hoboken,  10  Vi-oom  394.  But  an  examination  of  that  case 
shows  that  the  plea  there  repudiated  was  pleaded  in  total  bar 
of  the  action,  and  the  reason  for  its  rejection  was  that  it  set 
up  as  a  defence  to  the  whole  what  answered  only  part.  The 
present  plea  escapes  this  objection,  and  in  this  respect  is  jus- 
fied  by  the  decision  in  Flemming  v.  Hoboken,  11  Vroom  271. 

2.  The  fraud  is  said  to  be  not  in  the  consideration,  but  in 
the  inducement  only.  The  distinction  made  is  that  the  work 
to  be  done  formed  the  consideration,  while  the  fraud  had 
reference  simply  to  the  source  whence  the  city  could  derive 
the  funds  for  payment.  But  this  seems  to  me  to  be  confining 
the  fraud  to  too  narrow  a  sphere.  The  improvement  mainly 
consisted  of  filling  in  a  street  across  meadows.  When  made, 
it  would  be  no  more  valuable  to  private  owners  and  the  pub- 
lic, if  sixty  thousand  cubic  yards  of  earth  had  been  required 
to  bring  the  street  to  grade,  than  if  twenty  thousand  had 
sufficed.  In  the  latter  case,  it  might  be  worth  doing ;  in  the 
former,  not.  The  effect  of  the  alleged  false  representations 
was  to  induce  the  belief  by  the  city,  that  if  the  work  were 
done  on  the  terms  proposed  by  these  contractors,  the  value 
received  would  equal  the  value  paid.  These  two  values  are 
the  considerations  of  the  contract.  Fraud  as  to  either  of 
them  is  equally  injurious.  It  can  make  no  difference,  in 
substance,  whether  the  fraud  be  perpetrated  by  exaggerating 
the  value  to  be  received,  or  by  underrating  the  value  to  be 
paid.     In  the  present  case,  the  city  could  not  easily  be  de- 
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ceived  as  to  the  worth  of  the  improvement,  for  the  character 
of  that  was  well  understood;  but  it  was  quite  open  to  decep- 
tion, through  the  treachery  of  its  surveyor,  as  to  the  amount 
it  was  agreeing  to  pay.  Fraud,  in  either  particular,  may, 
with  perfect  propriety,  be  called  fraud  in  the  consideration, 
and  should  be  pleadable  as  a  bar  against  every  attempt  to 
make  the  fraud  fruitful  to  the  fruud-doer.  This  objection  is 
not  valid. 

3.  It  is  urged  that  courts  cannot  inquire  into  the  motives 
which  lead  legislative  bodies  to  act,  with  a  view  to  disturb 
their  action ;  and  on  this  ground,  it  is  said,  we  may  not  take 
notice  of  the  fraud  by  which  the  city  council  was  induced  to 
make  this  contract.  The  cases  cited  in  support  of  this  con- 
tention all  relate  to  the  acts  of  state  legislatures,  which  are 
co-ordinate  with  the  judiciary  in  the  government  of  the  com- 
monwealth, and  whose  transactions  are  therefore  said  to  be 
unimpeachable  in  the  courts,  save  for  unconstitutionality. 
This  reason  would  not  cover  the  doings  of  municipal  coun- 
cils, whose  conduct  is  generally  held  to  be  subject  to  judicial 
review.  In  State  v.  Cincinnati  Gaslight  Co.,  18  Ohio  St.  262, 
an  ordinance  of  the  council  of  Cincinnati,  fixing  the  price  to 
be  charged  for  gas  by  the  gas  company,  was  held  to  be  invalid 
because  its  passage  had  been  corruptly  secured.  In  State  v. 
Jersey  City,  5  Vroom  390,  a  resolution  of  the  board  of  alder- 
men, for  the  purchase  of  lands,  and  a  contract  made  in  pur- 
suance of  it,  were  adjudged  bad  and  set  aside,  because  two  of 
the  aldermen  were  interested,  in  violation  of  the  charter. 
Many  other  instances  might  be  adduced,  iu  which  municipal 
ordinances,  not  purely  legislative,  have  been  successfully 
impugned  on  similar  grounds.  No  rea.sou  is  suggested  or 
appears,  why  public  corporations  have  not  the  same  right  to 
be  protected  against  fraud  in  their  contracts,  as  have  private 
individuals. 

The  last  question  presented  is  as  to  the  effect  of  the  alleged 
fraud  upon  the  several  certificates.  The  plea  is  framed  on 
the  idea  that  the  whole  sum  due  under  the  contract  must  be 
distributed  pro  rata  among  the  holders  of  all  the  certificates, 
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without  regard  to  the  dates  of  their  issue.  This  view,  we 
think,  is  correct  on  the  facts  stated.  Although  these  instru- 
ments were  delivered  at  diiferent  times,  yet  each  was  delivered 
in  pursuance  of  an  obligation  to  deliver  all.  They  all  mature 
upon  the  same  events  and  at  the  same  date.  They  were  issued 
as  the  improvement  progressed,  and  hence  eacli  represents  a 
proportionate  part  of  the  entire  work,  and  all  are  expressly 
chargeable  upon  the  fund  which  stands  for  the  value  of  that 
work,  at  least  so  far  as  such  fund  is  to  result  from  special 
assessment.  It  is  just  that  any  deficiency  of  the  fund  to  meet 
all  sliould  be  visited  upon  each  ratably.  This  was  the  rule 
adopted  in  McPherson  v.  Foster  Bros.,  43  Iowa  48,  where  a 
school  district,  authorized  to  contract  a  debt  of  only  $2057.50, 
in  building  a  school-house,  had  issued  bonds  therefor  to  the 
amount  of  $15,000,  which  the  original  payees  had  assigned 
to  various  holders.  The  $2057.50  were  divided  proportion- 
ally. 

This  court  has  already  decided  that  the  city  can  set  up 
every  defence  against  an  assignee  of  these  obligations  which 
was  available  against  the  assignor.  Knapp  v.  Hoboken,  10 
Vroom  394. 

But  if  any  preferences  should  be  allowed  among  assignees, 
the  facts  out  of  which  they  might  arise  are  not  disclosed,  aud 
probably  another  tribunal  than  this  must  determine  them. 
The  demurrer  to  this  plea  should  be  overruled. 


WILLIAM    J.    COWLEY   AND   MAKGAEET   A.    FONTAINE    v. 
EMMA  KNAPP  AND  JOHN  GORMAN. 

1.  By  a  will  made  November  loth,  1866,  the  testatrix  devised  all  her 
estate  to  her  husband,  in  fee.  In  January,  1876,  she  and  her  liusband 
being  about  to  travel  abroad,  she  made  a  will,  beginning  with  the 
words,  "  In  case  of  anything  happening  us,  I  would  wish,"  &c.,  and 
devising  her  estate  to  her  sister.  Hdd — that  the  second  will  was  con- 
tingent ;  that  the  contingency  provided  for  was  not  the  death  of  her 
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husband  before  herself,  nor  the  death  of  botli  by  the  same  accident, 
but  was  the  death  of  both  while  upon  their  travels. 
In  construing  a  will,  it  will  be  concluded  that  the  testator  contem- 
plated and  made  provision  for  a  lapse  only  when  there  is  a  clear  inti- 
mation to  that  effect. 
An  instrument  in  the  form  of  a  letter  held  to  be  a  valid  will. 


In  ejectment.  On  rule  to  show  cause  why  a  new  trial 
should  not  be  granted. 

Argued  at  February  Term,  1880,  before  Beasley,  Chief 
Justice,  and  Justices  Van  Syckel  and  Dixon. 

For  the  plaintiffs,  B.  C.  Chetwood,  and  Malcolm  Campbell^ 
of  New  York. 

For  the  defendants,  Joel  Parker. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  This  is  an  action  of  ejectment.  The  land  in 
controversy,  lying  at  Deal,  in  Monmouth  county,  belonged  to 
Mary  Boyle,  wife  of  Edward  Boyle,  at  the  time  of  her  death, 
April  12th,  1876. 

The  plaintiffs  claim  by  inheritance  from  Edward  Boyle, 
who  died  April  15th,  1876,  and  who,  they  say,  became  enti- 
tled, as  devise*  of  his  wife,  under  a  will  dated  November 
15th,  1866,  which  provided  as  follows:  ^' Third.  All  of  my 
property,  of  every  nature,  whether  real  or  personal,  left  after 
full  payment  of  my  just  debts,  I  give,  devise  and  bequeath 
to  my  husband,  Edward  Boyle,  to  have  and  to  hold  the  same, 
to  him,  his  heirs  and  assigns,  absolutely,  forever." 

The  defendant  Emma  Knapp  claims  as  devisee,  under  an 
alleged  will  of  Mary  Boyle,  dated  January  ]  8th,  1876,  in  the 
form  following : 

"  My  Dear  Father  : 

"  In  case  of  anything  happening  us,  I  would  wish  you  to 
take  charge  of  our  property.     By  law,  I  suppose  it  would  be 
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divided  between  all  my  sisters.  I  would  wish  it  otherwise. 
I  wish  all  the  property  to  be  sold  except  any  portion  of  Deal 
Emma  would  wish  to  retain  for  herself;  then  the  money  to 
be  put  in  government  securities,  or  any  other  sure  investment. 
I  make  Emma  Knapp  ray  sole  heir.  I  know  she  is  just,  and 
will  give  to  those  who  need,  and  will  be  guided  entirely  by 

your  advice. 

Your  affectionate  daughter, 
"January  18th,  1876.  Mary  Boyle, 

"  120  East  26th  street. 

"  Witnesses  of  signature — 
"  Annie  Jacob  Walsh, 
"  Catherine  Cloake." 

It  will  be  necessary  to  examine  only  the  defendants'  claim, 
for  if  that  be  substantiated,  the  plaintiffs  must  be  without 

title. 

As  to  the  instrument  last  recited,  the  plaintiffs  contend, 
first,  that  it  is  not  of  a  testamentary  character. 

Its  due  execution,  in  accordance  with  the  requirements  of 
our  statute,  was  sufficiently  proved  by  the  testimony  of  Annie 
Jacob  Walsh  (now  Kelley),  one  of  the  subscribing  witnesses. 
At  that  execution,  it  was  declared  by  Mrs.  Boyle  to  be  her  will. 
Its  opening  expression,  "In  case  of  anything  happening  us,'' 
clearly  indicates  that  it  was  intended  to  take  effect  only  in  the 
event  of  her  death  {Roberts  v.  Roberts,  2  Sio.  &  Tr.  337 ;  In 
goods  of  Porter,  L.  R.,  2  P.&  D.22;  In  goods  of  Robinson, 
L.  R.,  2  P.  &,D.  171,)  and  the  rest  of  the  instrument  declares 
her  wishes  as  to  the  disposition  of  her  estate  in  the  juncture 
contemplated  by  her.  Her  capacity  is  not  disputed.  These 
are  all  the  essentials  of  a  valid  will ;  and  the  first  position  of 
the  plaintiffs  cannot,  therefore,  be  maintained. 

The  plaintiffs  insist,  secondly,  that  this  will  was  designed 
to  take  effect  only  under  circumstances  which  never  occurred. 
At  the  time  of  its  execution,  the  testatrix  and  her  husband 
were  making  preparations  for  a  European  tour,  and  the  plain- 
tiffs claim  that  she  intended,  by  this  will,  to  provide  only  for 
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such  contingencies,  during  that  voyage,  as  would  prevent  the 
operation  of  the  devise  which  she  had  previously  made  in  her 
husband's  favor,  viz.,  the  death  of  both  by  the  same  accident, 
where  her  husband's  survivorship  could  not  be  shown,  or  his 
death  before  her  own.  In  fact,  both  died  in  Paris,  of  a  fever 
contracted  in  Italy,  during  their  trip,  the  imsband  outliving 
the  wife  but  three  days.  The  defendants  claim  that  this 
occurrence  was  within  the  contingencies  provided  against  in 
the  will. 

The  plaintiffs'  contention,  that  the  will  must  be  limited  to 
the  dying  of  husband  and  wife  simultaneously,  by  accident, 
seems  to  be  too  narrow.  It  was  a  possible  event,  indeed,  but 
with  the  present  safeguards  of  travel,  quite  unlikely  ;  and  the 
reasons  which  would  induce  the  testatrix  to  make  provision 
for  that  chance  would,  with  as  much  force,  dictate  arrange- 
ments for  more  probable  occurrences.  The  phrase,  "anything 
happening  us,"  is  not  that  which  she  would  have  adopted, 
had  she  thought  only  of  such  a  death ;  other  more  expressive 
terras  would  naturally  have  suggested  themselves.  It  is  true 
that  she  couples  herself  and  her  husband  as  in  the  same  cate- 
gory, but  the  whole  question  is  as  to  its  limits,  and  there  is 
no  ground  for  making  them  so  narrow  as  is  here  claimed. 

The  simultaneous  death  of  both  is  one  of  those  events 
which  would  result  in  a  lapse  under  the  earlier  will  of  the 
testatrix,  and  we  come,  therefore,  to  consider  the  wider  posi- 
tion of  the  plaintiffs,  that  only  in  the  case  of  a  lapse  was  this 
last  will  meant  to  operate.  Two  arguments  are  jjresented  in 
favor  of  this  proposition,  viz.,  that  the  later  will  does  not 
revoke  the  former,  and  hence  must,  as  far  as  possible,  be 
interpreted  in  harmony  with  it ;  and,  secondly,  that  as  the 
testatrix  seems  to  speak  of  the  law  dividing  "  our  property," 
i.  e.,  her  own  and  her  husband's,  between  her  sisters,  "in  case 
of  anything  happening  usj"  she  must  have  had  in  mind  her 
husband's  dying  before  herself,  in  which  event  her  husband's 
property  would  have  passed  to  her  by  his  will,  made  in  her 
favor  October  17th,  1866,  and  on  her  death,  intestate,  would 
be  divided  among  her  sisters. 
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These  views  have  some  force,  but  they  are  not  convincing. 
Undoubtedly,  the  first  object  of  the  testatrix's  bounty  was  her 
husband,  and  she  intended  that  he  should  have  her  estate,  if 
he  survived  her  long  enough  to  enjoy  it,  but  she  could  have 
liad  no  motive  for  leaving  it  to  vest  in  him  at  her  death,  if  the 
sole  effect  of  so  doing  were  to  have  it  transmitted  to  his  heirs. 
He  had  no  relatives  nearer  than  an  aunt  or  cousin,  and  these 
she  had  probably  never  seen  or  heard  of,  while  her  own  father 
and  sisters  were  living  about  her,  her  sister  Emma  being  a 
member  of  her  household.  While,  therefore,  the  first  will  is 
to  be  observed  so  far  as  it  is  consistent  with  the  fair  import 
of  the  last,  yet  if  it  shall  be  found  that,  under  adjudged 
cases,  the  terms  of  the  last  somewhat  infringe  upon  the  first^ 
there  is  no  reason,  in  the  probabilities  of  the  case,  for  at  all 
straining  those  terms  to  carry  out  a  supposed  intention  of  the 
testatrix.  Then  as  to  the  expression,  "our  property;"  that 
may  or  may  not  refer  to  the  estate  of  both  herself  and  her 
husband.  It  may  refer  to  only  her  own  possessions,  and  have 
been  a  mode  of  expression  common  to  her  in  speaking  of 
those  possessions  with  her  father,  to  whom  this  testamentary 
letter  is  addressed.  Such  terms  are  often  so  used  among  those 
whom  community  of  feeling  pervades.  But  even  if  it  relates 
to  the  property  of  herself  and  her  husband,  still  it  is  notice- 
able that  she  does  not  use  the  word  in  the  devising  clauses, 
but  only  in  the  sentence  where  she  asks  her  father  to  take 
charge  of  it.  Such  a  request  she  might  make  of  her  fatiier, 
as  to  the  property  of  both,  in  case  of  their  death  abroad,  with- 
out having  in  mind  the  idea  that  her  husband's  property  had 
become  hers  by  survivorship.  And  when,  in  the  next  sen- 
tence, she  proceeds  to  speak  of  the  disposition  which  the  law 
would  make  of  her  estate,  her  mind  could  easily  pass  from 
the  estate  of  both  to  that  of  herself  alone,  without  noticing 
that  her  pronouns  did  not  indicate  the  transition.  Such  a 
slip,  in  a  familiar  letter  like  this,  would  be  not  at  all  strange; 
and  it  would  be  giving  too  much  weight  to  mere  verbal  criti- 
cism, if  it  were  allowed  to  force  a  conclusion  which  courts 
have  generally  regarded  as  improbable. 
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Without,  then,  considering  these  arguments  as  conclusive, 
wiiat,  in  the  light  of  the  circumstances  surrounding  this  testa- 
trix, when  she  made  this  will,  and  of  approved  rules  of  con- 
struction, should  be  its  interpretation  ? 

The  phrase,  "in  case  of  anything  happening  us,"  is  equiva- 
lent to  "  in  case  of  the  death  of  myself  and  my  husband." 
Referring  to  a  similar  phrase,  "  in  case  of  her  death,"  Sir 
William  Grant  said  :  "  The  words  in  which  the  bequest  over 
is  expressed,  have  not,  in  themselves,  nor  have  they  by  con- 
struction, received  a  precise  and  definite  meaning,  in  which 
they  must  be  uniformly  understood.  Tlie  expression  itself  is 
inaccurate,  as  it  applies  words  of  contingency  to  an  event 
which  is  certain.  No  man  can,  with  propriety,  speak  of  death 
as  a  contingent  event,  which  may  or  may  not  happen.  When, 
therefore,  a  testator  so  expresses  himself,  the  question  is  what 
he  means  by  that  inaccurate  expression.  He  may,  perhaps, 
have  iiad  some  contingency  in  his  mind,  *  *  *  and  then 
the  inaccuracy  consists  in  not  specifying  the  period  to  which 
the  death  was  to  be  referred.  He  might  have  meant  to  speak 
generally  of  the  death,  whenever  it  might  happen,  and  then 
the  contingent  or  conditional  words  must  be  rejected,  and 
words  of  absolute  signification  must  be  introduced ;  and, 
accordingly,  in  every  instance  in  which  these  words  have  been 
used,  the  courts  have  endeavored  to  collect  from  the  nature 
and  circumstances  of  the  bequest  or  the  context  of  the  will, 
in  which  of  these  two  senses  it  is  most  likely  this  doubtful 
and  ambiguous  expression  was  employed."  Cambridge  v. 
Rous,  8  Ves.  12. 

Since,  in  order  to  reach  the  conclusion  that  these  words 
refer  to  death  generally,  whenever  it  may  happen,  it  is  neces- 
sary to  reject,  altogether,  the  idea  of  contingency  which  the 
words  naturally  import,  I  think  that  conclusion  should  be 
adopted  only  when  all  others  are  excluded,  and  I  agree  with 
the  plaintiffs  that  it  is  not  warranted  in  the  present  case.  The 
testatrix  had  in  mind  something  which  might  or  might  not 
happen.  It  is  possible  to  belive  that  she  had  in  mind  the 
death  of  her  husband  before  her  own ;  but  many  cases  have 
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held  that  this  interpretation  is  to  be  entertained  only  when  no 
other  reasonable  contingency  can  be  discovered.  Hence,  Mr. 
Jarman  says:  "Although,  in  the  case  of  an  immediate  gift, 
it  is  generally  true  that  a  bequest  over,  in  the  event  of  the 
<leath  of  the  preceding  legatee,  refers  to  that  event  occurring 
in  the  lifetime  of  the  testator,  yet  this  construction  is  only 
made  ex  necessitate  rei,  from  the  absence  of  any  other  period 
to  wliich  the  words  can  be  referred,  as  the  testator  is  not  sup- 
posed to  contemplate  the  event  of  himself  surviving  the 
objects  of  his  bounty."     2  Jarman  on  Wills  665. 

So  Lord  Bi'ougham  said  :  "  There  can  be  no  question  that 
a  bequest  to  any  person,  and  in  case  of  his  death  to  another, 
is  an  absolute  gift  to  the  first  legatee,  if  he  survives  the  testa- 
tor. *  *  *  gjj^^  although  tlie  courts  have  resorted  to  the 
lifetime  of  the  testator,  in  the  absence  of  any  other  period, 
by  reference  to  which  the  generality  may  be  restricted,  this 
construction  has  always  been  ado[)ted  with  some  reluctance, 
founded,  as  it  is,  upon  a  supposition  which,  if  not  violent,  is 
yet  somewhat  strong,  inasmuch  as  the  maker  of  a  will  does 
not  naturally  provide  for  the  event  of  his  surviving  his  lega- 
tees, the  selected  objects  of  his  posthumous  arrangements. 
Such  a  construction  has  accordingly  been  termed  "unnatural" 
by  one  Chancellor,  and  another.  Lord  Hardwicke,  has  traced 
the  origin  of  the  term  "  lapse "  to  the  supposition  that  the 
possibility  of  the  legatee  dying  in  his  lifetime  escaped  the 
observation  of  the  testator.  *  *  *  It  may  thus  be  stated, 
as  a  general  proposition,  that  while  the  bequest  over  is  in  case 
of  the  legatee's  death,  and  no  other  reference  can  be  made, 
the  period  taken  is  the  life  of  the  testator ;  but  where  another 
can  be  found,  that  will  be  preferred,  to  avoid  the  supposition 
of  the  testator's  having  contemplated  and  provided  against  a 
lapse."     Home  v.  Pillans,  2  M.  &  K  15. 

Similarly,  in  Lord  Douglas  v.  Chalmer,  2  Ves.,  Jr.,  501, 
where  the  bequest  was  to  the  testatrix's  daughter,  "  and  in 
case  of  her  decease,"  to  her  daughter's  children.  Lord  Lough- 
borough, being  urged  to  hold  that  to  be  a  bequest  over  only 
in  case  the  testatrix  survived  her  daughter,  said  :    "  "Without 
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express  words,  or  some  very  particular  intimation  of  that 
intention,  it  would  be  such  a  construction  against  the  natural 
import  of  the  expressions  used,  as  the  court  would  not  be 
warranted  in  making."  And  he  preferred  to  regard  the 
bequest  over  as  absolute  upon  the  daughter's  death,  whenever 
it  should  happen. 

Now,  ill  the  present  case,  there  is  not  only  a  contingency 
suggested  by  the  circumstances  of  the  testatrix,  different  from 
the  death  of  her  husband  in  her  own  lifetime,  but  the  very 
words  in  which  siie  refers  to  the  contingency  provided  for, 
indicate  that  it  was  not  such  a  lapse.  She  says,  "  in  case  of 
anytliing  happening  us."  Here,  as  has  been  remarked,  she 
puts  herself  and  her  husband  in  the  same  category.  She  no 
more  refers  to  her  surviving  him  than  she  does  to  his  surviving 
her.  The  question  of  survivorship  was  not  in  her  thoughts 
at  all.  Her  mind  was  upon  tiie  travels  abroad,  for  which  she 
and  her  husband  were  preparing,  and  her  purpose  was  that 
if,  in  the  course  of  those  travels,  death  should  overtake  them, 
then  this  will  should  be  operative.  This  was  the  contingency 
which  led  her  to  speak  of  their  death  as  a  thing  which  might 
or  might  not  happen  ;  and  it  was  very  natural  that,  in  view  of 
it  as  a  not  improbable  event,  she  should  make  the  devise  which 
this  will  contains.  If  it  should  come  to  pass,  her  husband  would 
not  have  an  opportunity  of  enjoying  her  estate  under  her 
earlier  will,  and  there  remained  only  her  own  kindred  as 
objects  of  her  affection  and  bounty.  Having,  then,  this  con- 
tingency to  meet  the  expressions  of  the  will,  the  arguments 
in  favor  of  the  notion  that  the  testatrix  contemplated  only  a 
lapse,  are  not  strong  enough  to  constrain  the  mind  to  adopt 
it.  They  do  not  amount  to  that  "  very  particular  intimation 
of  intention "  which  Lord  Loughborough  required  to  lead 
him  to  such  a  conclusion. 

As,  therefore,  the  testatrix  and  her  husband  did  both  die 
upon  their  travels,  the  testamentary  paper  of  January  18th, 
1876,  became  operative,  and  under  it,  the  title  of  the  premises 
in  controversy  passed  to  Emma  Knapp,  one  of  the  defend- 
ants. Hence,  the  non-suit  against  the  plaintiffs  must  stand, 
and  their  rule  to  show  cause  be  discharged. 
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WILLIAM  B.  SMITH  v.  MAX  NEGBAUEE. 

In  a  deed,  the  premises  conveyed  were  described  as  a  house  and  lot  in 
a  row  of  houses,  and  in  giving  the  boundaries  of  the  lot,  the  side 
lines  were  stated  to  be  in  length,  "  eighty  feet,  or  a  fraction  more  or 
less."  Extrinsic  evidence  showed  that,  at  the  time  of  the  conveyance, 
the  side  lines  of  the  lot  were  marked  by  fences,  and  thai,  a  fence  ran 
along  the  rear  of  the  curtilages  of  the  several  houses  in  the  row,  at 
a  depth  of  only  about  sixty-five  feet  from  the  front.  Held,  in  an 
action  on  the  covenant  of  ownersliip,  setting  up  a  want  of  title  to 
land  beyond  this  rear  fence,  that  this  fence  formed  a  visible  boundary 
of  the  property  conveyed,  and  controlled  the  distance  in  feet,  as  ex- 
pressed in  the  deed,  and  that,  consequently,  there  was  no  breach  of 
the  covenant. 


In  error  to  Essex  Circuit. 

Argued  at  February  Term,  1880,  before  Beasley,  Chief 
Justice,  and  Justices  Van  Syckel  and  Dixon. 

For  the  plaintiff  in  error,  E.  F.  Morrow. 

For  tlie  defendant  in  error,  Andrew  Kirkpatrich, 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  This  was  an  action  brought  for  an  alleged 
breach  of  a  covenant  tiiat  the  grautor,  in  a  deed  of  certain 
lauds,  had  good  right,  full  power,  and  lawful  authority  to 
convey  the  same. 

The  description  of  the  premises  in  the  deed  is  as  follows, 
viz. :  "  All  that  certain  tract  or  parcel  of  land  in  the  city  of 
Newark,  *  *  *  beginning  in  the  easterly  line  of  Grove 
street,  at  a  point  one  hundred  and  seventy-two  feet,  more  or 
less,  northerly  from  Market  street,  said  place  being  in  the 
centre  of  the  party  wall  dividing  the  brick  house  on  the  lot 
herein  described,  from  the  house  on  the  lot  next  adjoining  on 
the  south  ;  thence  northerly,  along  Grove  street,  nineteen  feet, 
or  a  fraction  more  or  less,  to  brick  house  belonging  to  William 
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B.  Smith ;  thence  easterly,  at  right  angles  to  Grove  street, 
eighty  feet,  or  a  fraction  more  or  less ;  thence  southerly,  par- 
allel with  Grove  street,  nineteen  feet,  or  a  fraction  more  or 
less;  thence  westerly,  at  right  angles  to  the  said  Grove  street, 
and  running  through  the  centre  of  said  party  wall,  eighty 
feet,  or  a  fraction  more  or  less,  to  Grove  street  and  place  of 
beginning." 

The  breach  relied  on  was  that  the  grantor  did  not  own  to  a 
greater  depth  than  about  sixty-five  feet. 

At  the  time  of  the  conveyance,  there  was  a  fence  running 
nearly  parallel  with  Grove  street,  distant  about  sixty-five  feet 
easterly  therefrom ;  and  upon  the  east  side  of  this  fence  was 
a  school-house  lot,  belonging  to  the  city  of  Newark ;  there 
were  also  fences  on  the  side  lines  of  the  house  curtilage, 
extending  easterly  to  this  rear  fence. 

These  facts  being  shown  on  the  part  of  the  plaintiff,  at  the 
trial,  the  defendant  insisted  that  the  true  interpretation  of  the 
description,  applied  to  the  actual  situation  of  the  land,  liuiited 
the  property  intended  to  be  conveyed,  to  the  lot  embraced 
within  the  fences,  as  to  whicii  the  defendant's  title  had,  con- 
fessedly, been  good ;  and  upon  this  ground,  he  moved  that 
the  plaintiff  be  non-suited.  The  Circuit  Court  held  that  the 
plaintiff's  deed  called  for  a  depth  of  more  than  seventy-nine 
feet,  and  denied  the  motion ;  and  the  defendant  offering  no 
evidence,  a  verdict  for  the  plaintiff  was  directed  for  the  value 
of  the  strip  lying  east  of  the  fence,  to  a  depth  of  eighty  feet 
from  Grove  street. 

Upon  this  ruling,  error  is  assigned. 

It  is  a  well-settled  principle  of  construction,  that  where 
there  is  a  conflict  in  the  description  of  lands,  between  fixed 
monuments  and  courses  or  distances,  reference  will  be  had  to 
the  monuments,  to  determine  the  intention  of  the  parties, 
because  they  are  more  certain.  Howe  v.  Bass,  2  Mass.  380 ; 
Andrews  v.  Rue,  5  Vroom  402. 

This  deed  expressly  declares  that  the  property  therein 
described  consists  of  one  of  a  row  of  brick  houses  and  the 
lot  upon   which  that  house  stands.     If  the  location  of  that 
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lot  can  be  determined,  tlie  intention  of  the  parties  will  be 
effectuated  by  regarding  the  property  so  indicated  as  the  sub- 
ject matter  of  the  grant  and  covenants.  The  deed  states  that 
the  depth  of  this  lot  is  "  eighty  feet,  or  a  fraction  more  or 
less;"  but  this  is  indefinite;  and  although,  in  the  absence  of  any 
other  guide,  the  law  might,  ex  necessitate,  disregard  the  uncer- 
tain term,  "  or  a  fraction  more  or  less,"  and  stand  upon  the 
exact  line,  "  eighty  feet,"  yet  that  would  clearly  be  aside  from 
the  stated  purpose  of  the  parties,  in  adopting,  as  a  matlie- 
matically  precise  measurement,  what  they  have  intentionally 
declined  to  consider  such.  Rather  than  this,  the  principle 
before  mentioned  requires  that,  if  possible,  resort  be  had  to 
circumstances  which,  if  they  exist,  will  more  accurately  indi- 
^cate  tlie  minds  of  the  parties,  viz.,  the  visible  monnments 
bounding  the  land  about  which  they  were  contracting.  The 
expression,  "  house  and  lot,"  used  in  reference  to  premises  in 
a  city,  ordinarily  imports  a  liouse  with  a  curtilage,  shut  oiF 
from  the  neighboring  grounds  by  some  physical  objects.  Thus 
the  deed  bears  upon  its  face  an  intimation  that  the  land  to  be 
conveyed  by  it  is  enclosed  within  visible  boundaries,  and, 
although  the  character  of  these  boundaries  be  not  indicated  in 
the  instrument,  nevertheless  the  law  permits  extrinsic  evi- 
dence of  the  actual  condition  of  things,  for  the  purpose  of 
ascertaining  the  situation  of  the  land.  Evidence  aliunde  is 
admissible  in  all  cases  where  there  is  a  doubt  as  to  the  true 
location  of  the  survey,  or  a  question  as  to  the  application  of 
the  grant  to  the  proper  subject  matter.  Opdyhe  v.  Stephens,  4 
Dutclier  83. 

In  this  case,  the  evidence  showed  that  the  rear  of  the  curti- 
lage of  not  only  the  plaintiif's  house,  but  also  all  the  other 
houses  of  the  row,  was  marked  by  the  fence  bounding  the 
school-house  lot,  upon  the  west,  and  no  one  undertaking  to 
locate  this  house  and  lot  would  (the  depth  being  not  other- 
wise defined)  hesitate  in  fixing  upon  this  fence  as  the  rear 
line.  The  plaintiff  himself  testified  that,  when  he  was  exam- 
ining the  property  before  purchase,  he  saw  the  fence,  and  did 
not  think  the  land  extended  beyond  the  fence. 
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Under  the  legal  principles  above  mentioned,  this  fence  was 
a  fixed  monument,  and  controlled  the  distance  stated  in  the 
deed.  The  plaintiff  should,  therefore,  have  been  non-suited,, 
and  the  judgment  in  his  favor  must  be  reversed. 


COLE  V.  BERRY. 


Delivery  of  possession  under  a  conditional  contract  of  sale,  whichi 
stipulates  that  the  goods  shall  remain  the  property  of  the  vendor  until 
the  contract  price  be  paid,  will  not  pass  title  to  the  vendee  until  the 
condition  be  performed. 

A  vendor  who  delivers  the  possession  of  a  chattel  under  an  executory 
contract  of  sale,  on  condition  that  the  property  shall  not  pass  until 
payment  of  the  contract  price,  may  forfeit  his  property  by  conduct 
which  tlie  law  regards  as  fraudulent.  But  where  the  case  presents  no- 
other  features  than  that  the  vendor  has  entered  into  a  contract  of  sale- 
on  credit,  and  has  delivered  the  goods  to  the  vendee,  upon  an  agree- 
ment that  they  shall  remain  the  property  of  the  vendor  until  payment 
of  the  purchase  money  be  made,  the  transaction  is  not  fraudulent 
per  se,  and  the  property  in  the  goods  will  remain  in  the  vendor  until 
payment  be  made,  without  being  subject  to  execution  at  the  suit  of 
creditors  of  the  vendee,  and  the  title  of  the  vendor  will  be  preferred 
to  that  of  purchasers  from  the  vendee. 

Distinction  between  a  vendor's  right  to  rescind  the  sale  for  fraud,  and 
his  right  to  resume  possession  under  a  conditional  contract  of  sale,, 
where  the  condition  has  not  been  performed,  stated. 


On  certiorari  to  Hunterdon  Pleas. 

Argued  at  February  Term,  1880,  before  Justices  Dbpue,. 
ScuDDER  and  Knapp. 

For  the  plaintiff  in  certiorari,  R.  S.  Kuhl. 

Contra,  0.  Van  Syckel. 

The  opinion  of  the  court  was  delivered  by 
Depue,  J.     Cole  sued  Berry,  in  trespass,  for  seizing  and 
selling  a  sewing  machine.     Berry,  as  one  of  the  constables  of 
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the  county  of  Hunterdon,  seized  and  sold  the  machine  under 
and  by  virtue  of  a  writ  of  attachment  issued  out  of  the  jus- 
tice's court,  against  one  Gustave  Wetzel,  Cole  was  the  owner 
of  the  machine.  He  entered  into  a  contract  for  the  sale  of  it 
to  Wetzel,  the  terms  of  which  appear  in  the  following  agree- 
ment in  writing : 

"  Annandale,  June  26th,  1876. 

"Whereas,  the  subscriber  have  this  day  purchased  of  Josiah 
Cole  one  Domestic  sewing  machine,  for  the  sum  of  fifty-five 
dollars,  for  which  I  have  given  fifteen  dollars  in  cash,  and 
my  note  for  forty  dollars,  payable  in  instalments  of  five  dollars 
a  month,  and  I  have  allowed  him  to  take  the  machine  in  his 
possession  :  Now,  it  is  agreed  that  the  said  machine  is  to  be 
and  remain  the  property  of  the  said  Cole,  and  be  subject  to 
his  control,  until  the  same  is  actually  paid  for  in  cash. 

"Gustave  Wetzel." 

Cole  delivered  the  machine  to  Wetzel,  under  this  arrange- 
ment, and  it  was  in  the  possession  of  the  latter  when  it  was 
levied  on  by  the  defendant.  For  the  $15,  which,  by  the 
agreement,  was  payable  in  cash,  Wetzel  gave  a  due-bill,  paya- 
ble in  eight  days.  For  the  balance  of  the  contract  price, 
Wetzel  gave  a  note,  payable  according  to  the  terms  of  the 
agreement.  Neither  the  due-bill  nor  the  note  has  been  paid. 
On  the  trial,  the  court  gave  judgment  for  the  defendant,  on 
the  ground  that  the  written  agreement  was  fraudulent  and 
void,  and  that  the  plaintiff  had  no  title  to  the  machine  when 
it  was  attached. 

The  agreement  is  inartistically  drawn.  It  leaves  it  in  some 
<loubt  whether,  in  legal  import,  the  paper  is  to  be  considered 
as  a  "  mortgage,  or  conveyance  intended  to  operate  as  a  mort- 
gage," within  the  thirty-ninth  section  of  the  act  concerning 
mortgages,  {Rev.,  p.  709,)  or  as  containing  the  terms  of  a 
contract  of  sale  between  the  parties.  The  court  below  evi- 
dently regarded  it  in  the  latter  aspect,  for  there  is  no  mention 
in  the  case  of  the  filing  or  non-filing  of  the  instrument  as  a 
•chattel  mortgage.     Taken  in  connection  with  the  other  evi- 
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deuce,  the  transaction  is  susceptible  of  such  an  interpretation^ 
and  I  will  adopt  that  construction  for  present  purposes.  I  do- 
so  the  more  readily  as  either  construction  presents  for  exam- 
ination the  soundness  of  the  reason  on  which  the  judgment 
of  the  court  was  based. 

The  legal  proposition  which  entered  into  tiie  judgment 
below  is  either  that  a  contract  for  the  sale  of  a  chattel,  fol- 
lowed by  delivery  to  the  vendee,  passes  title  to  tiie  vendee,, 
although  it  be  one  of  the  terms  of  the  contract  that  the  title 
shall  not  pass  until  the  contract  price  be  paid,  or  that  such  an 
agreement  is,  per  se,  fraudulent  and  void,  as  against  creditors- 
of  the  purchaser. 

Neither  of  the  foregoing  propositions  contains  a  correct  ex- 
position of  the  law.  No  rule  of  law  is  better  settled  than, 
that,  in  the  sale  of  chattels,  property  will  [)ass  or  not,  accord- 
ing to  the  intention  of  parties,  as  expressed  in  the  contract 
of  sale.  "  It  is  a  general  rule  that  when  a  man  hath  a  thing, 
he  may  condition  with  it  as  he  will."  Shep.  Touch.  118.  Mr. 
Benjamin  states  the  general  rule  in  this  language  :  "  Where- 
the  buyer  is,  by  the  contract,  bound  to  do  anything  as  a  con- 
dition, either  precedent  or  concurrent,  on  which  the  passing- 
of  the  property  depends,  the  property  will  not  pass  until  the 
condition  be  fulfilled,  even  though  the  goods  may  have  been 
actually  delivered  into  the  possession  of  the  buyer."  Beyij.. 
on  Sales  222. 

Payment  of  the  contract  price  is  one  of  the  most  usual  con- 
ditions on  which  the  transfer  of  title  depends.  It  is  genei'ally 
a  condition  to  be  performed  simultaneously  with  delivery.  If 
such  be  the  contract,  a  waiver  of  the  condition  may  be  pre- 
sumed from  an  unconditional  delivery,  without  exacting  pay- 
ment, and  in  the  absence  of  explanatory  proof,  the  property 
will  vest  in  the  purchaser.  2  Kent  496 ;  Smith  v.  Lynes,  1 
Seld.  41 ;  Carleton  v.  Sumner,  4  Pick.  516;  Smith  v.  Dennie,. 
6  Id.  262-266 ;  Farlow  v.  Ellis,  15  Gray  229.  But  where- 
the  delivery  is  conditional,  as  where  the  parties  have  stipu- 
lated that,  notwithstanding  delivery,  the  title  shall  not  pass 
until  the  contract  price  be  paid,  property  in  the  chattel  will 
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not  pass  to  the  vendee  until  payment  be  made.  The  vendor's 
title  is  not  divested  by  a  conditional  delivery,  if  tlie  terms  of 
sale,  with  respect  to  payment,  be  not  complied  with.  UWolf 
v.  Bahhett,  4  Mason  289 ;  Copland  v.  Bosquet,  4  Wash.  C.  C. 
588;  The  Oriole,  1  Sprague  31;  Parsons  on  Contracts  537. 
In  Ballard  v.  Burget,  40  N.  Y.  314,  Grover,  J.,  styles  such 
a  contract  an  executory  agreement  that  the  title  shall  pass  on 
the  happening  of  the  stipulated  event — the  {)ayment  of  the 
price.  Mr.  Story  distinguishes  it  from  a  purely  executory 
contract  in  this  particular  :  that  an  executory  contract  is  abso- 
lutely to  sell  at  a  future  time,  and  a  conditional  contract  is 
conditionally  to  sell.  In  the  one  case,  he  says  the  perform- 
ance of  the  contract  is  suspended,  and  transferred  to  a  future 
time;  in  the  other,  the  very  existence  and  perforhiance  of  the 
contract  depends  upon  a  contingency.  Story  on  Contracts, 
§246. 

As  between  the  immediate  parties  to  the  contract,  the  prin- 
ciple above  mentioned  is  inflexibly  adhered  to.  There  is  some 
diversity  of  views  with  respect  to  its  application  as  against 
creditors  of  the  vendee  and  bona  fide  purchasers  from  him, 
for  full  value.  In  some  of  the  courts,  it  has  been  held  that 
conditions  in  contracts  of  sale,  that  title  shall  not  pass  until 
payment  of  the  purchase  money,  are  not  good  as  against  those 
claiming  under  the  vendee  as  creditors  or  purchasers,  when 
pos'^ession  is  delivered  to  the  vendee.  Another  class  of  cases 
hold  that,  while  conditions  of  this  character  are  valid  as 
against  the  creditors  of  the  vendee,  they  are  invalid  as  against 
bona  fide  purchasers  from  him.  These  decisions  are  the  out- 
come of  the  doctrine  that  upon  a  sale  of  chattels,  possession 
inconsistent  with"  the  actual  title,  is,  per  se,  fraudulent  and 
voiil,  as  against  creditors  and  bona  fide  purchasers.  This 
doctrine  is  not  in  force  in  this  state.  Our  courts  have  held 
that  a  possession  which  is  consistent  with  the  agreement 
between  the  parties,  is  not,  of  itself,  actually  or  constructively 
fraudulent.  Runyon  v.  Groshon,  1  Beas.  86  ;  Broadway  Bank 
V.  McElrath,  2  Id.  24;  Miller  ads.  Pancoast,  5  Butcher  250. 
A  vendor  who  delivers  ^^ossession  of  chattels  to  his  vendee, 


312  NEW  JERSEY  SUPREME  COURT. 

Cole  V.  Berry. 

under  an  executory  contract  that  the  title  shall  pass  on  pay- 
ment of  the  contract  price,  may  forfeit  his  property  by  con- 
duct which  the  law  regards  as  fraudulent,  as  where,  in  addi- 
tion to  possession,  he  clothes  the  vendee  witli  an  apparent 
title,  on  the  faith  of  which,  third  persons  are  induced  to  act 
in  giving  credit  or  in  becoming  purchasers,  or  where  he  know- 
ingly permits  the  vendee  to  exercise  acts  of  ownership  over 
the  property,  inconsistent  with  only  a  qualified  right  of  pos- 
session, to  the  injury  of  others.  In  such  cases,  the  question 
of  fraud  becomes  one  of  fact,  to  be  decided  by  a  jury  upon 
the  circumstances  of  the  particular  case.  But  where  the  case 
presents  no  other  features  than  that  the  vendor  has  entered 
into  a  contract  of  sale  on  credit,  and  has  delivered  the  goods 
to  the  vendee,  upon  an  agreement  that  they  shall  remain  the 
property  of  the  vendor  until  payment  of  the  purchase  money, 
the  property  in  the  goods  remains  in  the  vendor  until  pay- 
ment be  made,  without  being  subject  to  execution  at  the  suit 
of  the  creditors  of  the  vendee,  and  the  title  of  the  vendor  is 
preferred  to  that  of  purchasers  from  the  vendee. 

Possession  by  the  vendee,  under  a  contract  of  sale  contain- 
ing a  stipulation,  whether  verbal  or  in  writing,  that  the  prop- 
erty shall  not  pass  until  payment  of  the  contract  price,  is  not 
fraudulent,  and  creditors  of  the  vendee  cannot  seize  the  prop- 
erty under  execution  until  the  condition  be  performed.  Bump 
on  Fraud.  Con.  150.  In  Herring  v.  Hoppock,  15  iNT.  Y.  409, 
the  plaintiff  delivered  a  safe  to  Brooks  &  Hopkins,  on  a  con- 
tract of  sale  as  follows  : 

"New  York,  February  6th,  1852. 

"  Received  from  Silas  C.  Herring  one  Salamander  patent 
safe.  No.  4910,  delivered  to  us  this  day,  under  a  bargain  for 
the  sale  thereof,  and  for  which  we  have  given  our  note  at  six 
months,  for  $235.  And  it  is  expressly  understood  that  Her- 
ring neither  parts  with,  nor  do  we  acquire  any  title  to  said 
safe,  until  said  note  is  fully  paid ;  and  in  case  of  default 
in  the  payment  thereof,  at  maturity,  said  Herring  is  hereby 
authorized  to  enter  our  premises  and  take  and  remove  said 
safe,  and  collect  all  reasonable  cliarges  for  the  use  of  the  same. 

"  Brooks  &  Hopkins." 
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Brooks  &  Hopkins  failed  to  pay  the  note  mentioned  in  the 
agreement,  and  on  the  9th  of  August,  1852,  it  was  protested 
for  non-payment.  On  the  26th  of  June,  1852,  the  safe  was 
seized  and  sold  by  the  sheriff,  under  executions  against  Brooks 
<fe  Hopkins.  In  an  action  for  wrongfully  taking  and  convert- 
ing the  safe,  the  court  held  that,  under  the  contract  in  ques- 
tion, the  property  of  the  vendor  was  not  divested,  and  that 
he  could  recover  its  value  of  the  execution  creditor,  by  whose 
direction  the  safe  was  sold,  under  an  execution  against  the 
vendee.  In  Cole  v.  Mann,  3  N.  Y.  Sup.  Ct.  380,  the  plaintiffs, 
who  were  dealers  in  pianos,  shipped  a  piano  to  one  Jenne, 
under  an  agreement  that  the  piano  should  remain  the  property 
of  the  plaintiffs  till  paid  for,  and  that  if  Jenne  made  sale  of 
the  piano,  he  should  remit  proceeds  sufficient  to  pay  a  note  he 
gave  for  the  contract  price.  It  was  held  as  against  an  execu- 
tion creditor  of  the  consignee,  that  title  did  not  pass  from  the 
consignor,  and  that  the  property  was  not  liable  to  levy  and 
sale  under  an  execution  against  the  consignee. 

As  to  creditors,  a  sale  and  delivery  of  a  chattel,  on  condi- 
tion that  the  title  shall  remain  in  the  vendor  until  the  price 
be  paid,  vests  no  title  in  the  vendee  before  payment,  which 
shall  be  subject  to  levy  under  an  execution  against  the  vendee. 
Marston  v.  Baldwin,  17  3Iass.  606;  Blanchard  v.  Child,  7 
Gray  155;  Porter  v.  Pettengill,  12  N.  H.  299;  MoFarland 
V.  Farmer,  42  Id.  386 ;  Gaylor  v.  Dyer,  5  Cranch  C.  C  461 ; 
Strong  v.  Taylor,  2  Hill  326;  Forbes  v.  Marsh,  15  Conn. 
384-395. 

With  regard  to  purchases  from  a  vendee  in  possession 
under  a  contract  of  sale,  a  distinction  is  observed  between  the 
vendor's  right  to  rescind  the  sale  for  fraud,  and  his  right  to 
resume  possession  where  goods  have  been  delivered  under  a 
conditional  contract  of  sale.  Where  the  sale  is  upon  credit, 
but  is  absolute  in  terms,  and  the  vendor  intends  to  transfer 
property  as  well  as  possession,  the  property  passes  to  the 
vendee,  by  the  contract  of  sale,  leaving  in  the  vendor  only  a 
right  of  rescission  for  fraud.  He  may,  in  that  case,  re-possess 
himself  of  the   property,   notwithstanding   a    levy   upon    il, 
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under  an  execution  against  the  vendee.  Williamson  v.  iV".  J. 
S.  R.  R.  Co.,  2  Stew.  311.  The  title  passing  to  the  vendee, 
by  the  contract,  and  being  vested  in  him  until  the  sale  be  dis- 
affirmed, an  innocent  purchaser  for  value  may,  before  disaffirm- 
ance of  the  sale,  acquire  an  indefeasible  title,  though  the  sale 
be  voidable  as  between  the  original  parties.  White  v.  Garden, 
10  a  5.  919 ;  Stevenson  v.  Newnham,  13  G  B.  285-302 ;  Mow- 
rey  v.  Walsh,  8  Cow.  238;  Root  v.  French,  13  Wend.  570; 
Hoffman  v.  Noble,  6  Mete.  68.  But  where  the  vendee  is  in 
possession  under  a  conditional  contract  of  sale,  he  has  no 
property  to  convey  to  a  purchaser,  and  the  vendor's  title  never 
having  been  divested,  he  may  reclaim  the  property,  if  the 
condition  be  not  performed,  even  as  against  a  pnrchaser  for 
value  in  good  faith.  In  Ballard  v.  Burgett,  40  N.  Y.  315, 
the  contest  was  between  the  vendor  and  a  bona  fide  purchaser 
of  the  property  from  the  vendee.  The  court  held  that,  under 
a  conditional  contract  to  purchase,  one  of  the  terms  of  which 
was  that  the  chattel  which  was  delivered  to  the  vendee,  should 
remain  the  property  of  the  vendor  until  the  contract  price  was 
paid,  the  title  remained  in  the  vendor  against  a  bona  fide  pur- 
chaser, who  bought  of  the  vendee  in  good  faith,  and  paid  full 
value,  without  notice  of  the  rights  of  the  vendor.  Decisions 
of  other  courts  to  which  we  are  accustomed  to  look  for  correct 
expositions  of  the  common  law,  are  to  the  same  effect.  Dresser 
Mfg.  Co.  V.  Waterston,  3  Mete.  9  ;  Coggill  v.  Hartford  and  New 
Haven  R.  R.  Co.,  3  Gray  545 ;  Sargent  v.  Metcalf,  5  Id.  306  ; 
Burbank  v.  Crooker,  7  /(/.  158 ;  Deshon  v.  Bigelow,  8  Id.  159  ; 
Hirschorn  v.  Canney,  98  Mass.  149  ;  Zuchtman  v.  Robert'^,  109 
Id.  53 ;  Benner  v.  Puffer,  114  Id.  376 ;  D'  Wolf  v.  Babbett,  4 
Mason  289 ;  Copland  v.  Bosquet,  4  Wash.  C.  C.  508 ;  Tibbetts 
V.  Towle,  12  3Ie.  341 ;  Haven  v.  Emery,  33N.H.66;  Kimball 
V.  Jackman,  42  Id.  242, 

The  cases  cited  above  as  holding  the  doctrine  that,  on  a 
conditional  sale,  property  continues  in  the  vendor  as  against 
creditors  of  and  purchasers  from  the  vendee,  though  posses- 
sion is  delivered  to  the  latter,  are  it  seems  to  me,  founded  on 
correct  principles.     In    Pennsylvania,  a  distinction  is  taken 
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between  delivery  under  a  bailment,  with  an  option  in  the 
bailee  to  purchase  at  a  named  price,  and  a  delivery  under  a 
contract  of  sale  containing  a  reservation  of  title  in  the  vendor 
until  the  contract  price  be  paid,  it  being  held  that,  in  the 
former  instance,  property  does  not  pass  as  in  favor  of  credit- 
ors and  purchasers  of  the  bailee,  but  that,  in  the  latter 
instance,  delivery  to  the  vendee  subjects  the  property  to  exe- 
cution at  the  suit  of  his  creditors,  and  makes  it  transferable  to 
bona  fide  purchasers.  Chamberlain  v.  Sriiith,  44  Penna.  St.  431 ; 
Eose  V.  Story,  1  Pe7ma.  St.  190;  3Iarsh  v.  Ilatkiot,  14  S.  &  R. 
214;  Haak  v.  Linderman,  64  Penna.  499.  This  distinction  is 
discredited  by  the  great  weight  of  authority,  which  puts  posses- 
sion under  a  conditional  contract  of  sale  and  possession  under 
a  bailment,  on  the  same  footing — liable  to  be  assailed  by  cred- 
itors and  purchasers  for  actual  fraud,  but  not  fraudulent  per 
se.  Besides  the  cases  already  cited  on  that  subject,  numerous 
decisions  of  like  import  are  referred  to  by  Mr.  Perkins,  in 
his  edition  of  Benjamin  on  Sales,  §  320,  note.  From  the 
hypothesis  that,  inter  partes,  no  title  passes  to  the  vendee, 
under  a  contract  of  sale  which  is  conditional  as  to  the  transfer 
of  title,  until  the  condition  is  performed,  the  only  deduction 
that  can  rationally  be  made  is  that,  in  such  a  transaction,  the 
title  of  the  vendor  must  also  prevail  over  the  rights  of  the 
creditors  of  a  purchaser  from  the  vendee,  whose  rights  cannot 
rise  higher  than  the  source  from  which  they  are  derived, 
unless  they  can  show  a  title  superior  to  that  of  the  vendee 
whom  they  represent,  arising  from  some  conduct  of  the  ven- 
dor, which  the  law  denominates  as  fraudulent.  Possession  is 
evidence  of  title,  but  is  not  title,  and  in  this  state,  possession 
by  a  party,  not  in  accordance  with  the  actual  state  of  the  title, 
is  not,  per  se,  fraudulent. 

The  judgment  should  be  reversed. 
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NATIONAL  UNION  BANK  OF  DOVER  v.  GEORGE  E.  DODGE, 
TITUS  W.  MEIGS,  AND  OTHERS. 

1.  Tlie  jurisdiction  of  a  state  court  over  a  cause  is  not,  ipso  facto,  sus- 
pended by  the  filing  of  a  petition  and  bond  for  the  removal  of  the 
cause  into  the  federal  court.  In  cases  arising  under  the  act  of  con- 
gress, the  question  of  jurisdiction  rests  upon  this  principle,  If  the  case 
be  one  of  which  the  federal  court  has  jurisdiction,  under  the  act  of 
congress,  upon  compliance  with  its  provisions  for  the  removing  the 
cause,  the  jurisdiction  of  the  state  court  is,  ipso  facto,  determined  ;  but 
if  the  cause  be  one  of  which  the  federal  court  has  not  jurisdiction, 
under  the  act  of  congress,  or  the  proceedings  to  remove  it  are  not  in 
compliance  with  the  act,  the  state  court  retains  its  jurisdiction,  not- 
withstanding a  petition  and  bond  be  filed  for  that  purpose. 

2.  Whether  a  particular  cause  has  been  removed  from  the  state  to  the 
federal  court,  by  the  proceedings  to  effect  its  removal,  may  be  decided 
by  either  court ;  but  in  case  of  a  conflict  of  decision,  the  decision  of 
the  federal  court  will  prevail,  and  if  it  be  ultimately  decided  that  the 
federal  court  had  obtained  jurisdiction  over  the  cause,  the  proceedings 
in  the  state  court,  subsequent  to  the  filing  of  the  petition  of  appeal, 
if  they  be  not  considered  void,  as  being  coram  nonjudice,  will,  at  least, 
be  reversed  as  erroneous. 

3.  If  the  proceedings  on  the  part  of  a  defendant  to  remove  the  cause  into 
the  federal  court  are  so  imperfect  as  not,  in  fact,  to  effect  a  removal 
of  the  cause,  the  suit  in  the  state  court  is  not  stayed,  pending  the  deci- 
sion of  the  federal  court  as  to  the  removal  of  the  cause.  If  the  defend- 
ant desires  to  protect  himself  from  the  consequences  of  proceedings  in 
the  state  court,  pending  a  decision  by  the  federal  court  of  the  question 
of  the  removal  of  the  cause,  if,  in  fsict,  the  decision  on  that  subject  be 
adverse  to  him,  he  should  obtain  a  stay  of  proceedings  either  by  cer- 
tiorari  or  by  an  order  of  the  state  court  to  that  effect. 

4.  Petition  for  the  removal  of  a  cause  into  the  federal  court,  and  bond, 
were  filed.  The  federal  court  decided  that  the  proceedings,  not  being 
in  compliance  with  the  act  of  congress,  the  cause  was  not  removed, 
and  made  an  order  remanding  tlie  cause  into  the  state  court.  Held — 
Tliat  interrogatories  under  Section  155  of  the  practice  act  {Rev.,  p.  872, ) 
served  after  the  petition  and  bond  were  filed,  and  before  the  order  of 
remand  was  made,  were  regular. 

5.  Section  155  of  the  practice  act  allows  interrogatories  to  be  served  by 
either  party,  upon  the  opposite  party.  If  interrogatories  may  not  be 
served  upon  a  corporation  which  is  a  party  to  the  suit,  to  obtain  dis- 
covery under  tliis  section,  they  may  be  served  upon  the  opposite  party, 
who  is  an  individual. 
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A  writ  of  error  issued  ont  of  the  Supreme  Court  of  tiie  United  Stiites, 
directed  to  the  Circuit  Court,  upon  proceedings  there  for  the  removal 
of  a  cause  to  the  federal  court,  will  not  operate  as  a  stay  of  proceed- 
ings in  the  original  suit,  in  the  state  court,  after  an  order  has  been 
made,  though  bail  in  error  has  been  filed  and  perfected  in  due  season. 


On  rule  to  show  cause  why  an  attachment  should  not  issue. 

Argued  at  February  Term,  1880,  before  Justices  Depue, 
ScuDDER  and  Knapp. 

For  the  rule,  H.  C.  Pitney. 

Contra,  Ashbel  Green. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  This  suit  was  commenced  by  summons  against 
the  defendants,  as  partners,  and  makers  of  certain  promissory 
notes.  The  writ  was  served  on  George  E.  Dodge  and  Titus 
E.  Meigs,  and  returned  not  found  as  to  the  other  defendants. 
Dodge  was  a  citizen  and  resident  of  the  State  of  New  York, 
and  Meigs  a  resident  and  citizen  of  New  Jersey.  On  tlie 
15tli  of  October,  1878,  Dodge  filed  a  petition  for  the  removal 
of  the  cause  into  the  Circuit  Court  of  the  United  States  for 
the  District  of  New  Jersey,  together  with  a  bond,  pursuant  to 
the  act  of  congress  of  March  3d,  1875.  On  the  1st  of  Octo- 
ber, 1879,  the  judge  of  the  Circuit  Court  made  an  order 
remanding  the  cause  into  this  court,  to  be  proceeded  with 
according  to  law.  Immediately  after  the  entry  of  this  order, 
Dodge  sued  out  a  writ  of  error  to  remove  the  order  of  remand 
into  the  Supreme  Court  of  the  United  States. 

Pending  tlie  proceedings  in  the  Circuit  Court,  and  before 
the  order  of  remand  was  made,  the  plaintiff  served  interroga- 
tories on  both  the  defendants,  under  Section  155  of  the  prac- 
tice act.     Rev.,  p.  872. 

The  defendants  having  refused  to  answer  the  interrogato- 
ries, the  plaintiff,  after  the  order  of  remand  was  entered  of 
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record  in  tliis  court,  obtained  this  rule  to  show  cause  why  they 
should  not  be  attached  as  for  contempt. 

The  defendants  resist  the  rule  on  several  grounds.  They 
contend,  in  the  first  place,  that  the  interrogatories  were  im- 
properly entitled  in  this  court,  and  that,  by  filing  the  petition 
and  bond,  this  court  lost  its  jurisdiction  of  the  cause. 

In  cases  arising  under  the  act  of  congress,  the  question  of 
jurisdiction  rests  on  this  principle:  If  the  case  be  one  of 
Avhich  the  federal  court  has  jurisdiction  under  the  act  of  con- 
gress, apcn  compliance  with  its  provisions  with  respect  to  the 
procedure  for  removing  the  cause,  the  jurisdiction  of  the  state 
court  is,  ipso  facto,  determined ;  but,  on  the  other  hand,  if  the 
cause  be  one  of  which  the  federal  court  has  not  jurisdiction 
under  the  act  of  congress,  or  the  proceedings  to  remove  it  are 
not  in  compliance  with  the  requirements  of  the  statute,  the 
state  court  retains  its  jurisdiction  over  the  suit,  notwitiistand- 
ing  a  petition  and  bond  be  filed  for  that  purpose. 

In  Insurance  Comj)any  v.  Pechner,  95  U.  S.  183,  Chief 
Justice  Waite  says :  "  The  I'ight  of  removal  is  statutory. 
Before  a  party  can  avail  himself  of  it,  he  must  show  upon  the 
record  that  his  is  a  case  which  comes  within  the  provisions  of 
the  statute.  His  petition  for  removal,  when  filed,  becomes  a 
part  of  the  record  in  the  cause.  It  should  state  facts,  which, 
taken  in  connection  with  such  as  already  appear,  entitle  him 
to  the  transfer.  If  he  fails  in  this,  he  has  not,  in  law,  shown 
to  the  court  that  it  cannot '  proceed  further  with  the  cause.' 
Having  once  acquired  jurisdiction,  the  court  may  proceed 
until  it  is  judicially  informed  that  its  power  over  the  cause 
has  been  suspended."  In  a  later  case,  the  Chief  Justice  said 
that  the  state  court  is  not  bound  to  surrender  its  jurisdiction 
until  a  case  has  been  made,  which,  upon  its  face,  gave  the 
party  a  right  to  the  transfer.  Yulee  v.  Vose,  99  U.  S. 
539.  Speaking  on  the  same  subject,  Mr.  Justice  Gray  uses 
this  language:  "  In  order  to  transfer  the  case  from  tlie  state 
to  the  federal  court,  the  requirements  of  the  acts  of  congress 
must  be  strictly  and  fully  complied  with.  It  is  only  upon 
such  compliance  tiiat  the  act  declares  it  shall  be  '  the  duty  of 
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the  state  court  to  accept  the  surety  and  proceed  no  further  in 
the  suit.'  If  they  are  not  complied  with,  the  jurisdiction  of 
the  federal  court  does  not  attach — the  jurisdiction  of  the  state 
court  is  not  affected,  and  it  is  its  duty  to  proceed  with  the 
trial  or  other  judicial  disposition  of  the  case,  as  if  no  attempt 
had  been  made  to  remove  it.  Mahone  v.  M.  &  L.  R.  R.  Co., 
Ill  Mass.  74. 

The  theory  that  the  jurisdiction  of  the  state  court  is  sus- 
pended temporarily  by  the  filing  of  a  petition  for  the  removal 
of  the  cause,  accompanied  by  a  sufficient  bond,  is  without 
judicial  support.  The  jurisdiction  and  control  of  the  state 
court  over  the  suit  are  terminated  only  on  the  concurrence  of 
the  conditions  that  the  cause  be  one  that,  in  its  nature,  is 
removable  into  the  federal  court,  and  that  the  petition  of 
appeal  and  the  proceedings  thereunder  show  compliance  with 
tiie  act  of  congress. 

Whether  the  particular  cause  has  been  removed  from  the 
state  to  the  federal  court  by  the  proceedings  taken  to  effect  its 
renioval,  may  be  decided  by  either  court.  In  the  state  court, 
the  inquiry  is  limited  to  the  facts  apparent  on  the  record  and 
on  the  face  of  the  petition  of  removal.  Dill,  on  Removal  of 
Causes  75.  If  application  be  made  to  the  stale  court  to  accept 
the  petition  and  bond,  and  stay  proceedings  in  the  suit,  tin; 
court  should  examine  the  papers  so  far  as  to  be  satisfied  that 
the  petitioner  brings  its  case  within  the  terms  of  the  act  of 
congress,  before  declining  further  jurisdiction  over  it.  Mahone 
V.  Manchester  and  Lawrence  R.  R.  Co.,  Ill  Mass.  74. 

For  an  erroneous  decision  by  an  inferior  court  in  favor  of 
its  jurisdiction,  after  the  petition  and  bond  are  filed,  relief 
may  be  had  by  writ  of  error  or«  an  appeal  to  the  appellate 
courts  of  the  state,  though  it  is  doubtful  whether  an  appeal 
will  lie  from  an  order  staying  the  proceedings  in  the  suit,  until 
the  question  of  its  removal  is  decided  in  the  federal  court,  for 
the  technical  reason  that  such  order  does  not  determine  the 
action  nor  affect  the  substantial  rights  of  the  parties.  Stevens 
V.  Phoenix  Insurance  Co.,  41  N.  Y.  149;  Illius  v.  iV.  Y. 
&  N.  H.  R.  R.  Co.,  13  N.  Y.  597 ;  Holden  v.  Putnam  Co. 
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Insurance  Co.,  46  N.  F.  1 ;  Whiton  v.  Chicago,  &c,,  B.  R.  Co., 
25  Wis.  424,  and  cases  cited  in  Dill.  77,  note.  Such  a  decision 
is  also  subject  to  further  review  by  writ  of  error  or  appeal 
in  the  Supreme  Court  of  the  United  States.  If  there  be 
a  conflict  of  decision,  the  decision  of  the  federal  court  will 
prevail ;  and  if  it  be  ultimately  decided  that  the  cause  was 
one  over  which  the  federal  court  had  obtained  jurisdiction, 
the  proceedings  in  the  state  courts,  subsequent  to  the  filing  of 
the  petition  of  appeal,  if  they  be  not  considered  void,  as  being 
coram  non  judice,  will,  at  least,  be  reversed  as  erroneous. 
Gordon  v.  Longest,  16  Pet.  97;  Kanouse  v.  Martin,  14  How. 
23;  Insurance  Co.  v.  Dunn,  19  Wall.  214;  Insurance  Co. 
V.  Morse,  20  Wall.  445;  Yulee  v.  Vose,  99  U.  S.  539. 
And  if  the  decision  of  the  state  court  on  the  subject  be  ap- 
proved by  the  Supreme  Court  of  the  United  States,  on  error 
or  appeal  to  that  court,  the  judgment  of  the  state  court  will 
be  affirmed,  without  an  examination  of  the  other  objections 
appearing  on  tiie  record.  Insurance  Co.  v.  Pechner,  95  U. 
S.  183;  Amory  v.  Amory,  Id.  186. 

Upon  argument  in  the  Circuit  Court,  of  the  motion  to 
remand.  Judge  Nixon  held  that  the  cause  was  one  removable 
under  the  first  clause  of  the  second  section  of  the  act  of  1875, 
but  that,  to  authorize  removal  under  that  section,  all  the 
defendants  should  have  joined  in  the  petition  of  removal. 
He  therefore  held  that  the  petition  of  removal,  being  in  the 
name  of  one  only  of  the  defendants,  was  not  in  compliance 
with  the  act  of  congress,  and  for  that  reason,  was  ineffectual 
to  remove  the  cause,  and  did  not  remove  the  same  into  the 
federal  court.  His  opinion  will  be  found  in  the  second  vol- 
ume of  the  New  Jersey  Law  Journal,  i)age  333.  Adopting 
the  construction  of  the  act  of  congress  by  the  Circuit  Court, 
upon  the  princii)le  adjudged  in  Insurance  Co.  v.  Pechner,  this 
court  was  not,  by  the  filing  of  the  petition  and  bond,  ousted 
of  its  jurisdiction  of  the  cause,  and  was  not  concluded,  for 
that  reason,  from  proceeding  to  a  final  determination,  accord- 
ing to  its  rules  of  practice. 
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But  I  do  not  consider  the  question  whether  the  effort  to 
remove  the  cause  into  the  federal  court  was  successful  or  not, 
decisive  under  all  circumstances,  on  the  subject  now  under 
consideration.  The  act  of  congress  and  the  ordinary  rules 
of  practice  furnish  a  means  of  suspending  the  progress  of  the 
cause  in  the  state  court,  while  the  propriety  of  its  removal 
into  the  federal  court  is  being  inquired  into. 

By  the  seventh  section  of  the  act  of  congress  of  1875,  the 
Circuit  Court  is  empowered  to  award  a  writ  of  certiorari, 
commanding  the  state  court  to  make  a  return  of  the  record ; 
and  by  the  fifth  section,  it  is  provided  that  if,  at  any  time,  it 
shall  appear  to  the  satisfaction  of  the  Circuit  Court  that  the 
cause  was  not  removable  under  the  act  of  congress,  that  court 
shall  proceed  no  further  therein,  and  shall  remand  the  cause 
from  the  court  from  which  it  was  removed.  The  writ  of  cer- 
tiorari which  the  Circuit  Court  is  empowered  to  resort  to,  is 
a  common  law  writ,  and  by  the  common  law  is  a  supersedeas, 
and  after  service  thereof,  operates,  ex  propria  vigore,  as  a  stay 
of  proceedings  in  the  court  to  which  the  writ  is  directed,  with- 
out any  especial  order  to  that  effect.  Com.  Dig.,  "Certiorari,'' 
G;  Bac.  Abr.,  "Certiorari,"  G;  Kingsland  v.  Gould,  1  Hakt. 
161;  Me  Williams  v.  King,  3  Vroom  21-24.  Furthermore, 
though  an  order  of  the  state  court  is  not  needful  to  effect  the 
removal  of  the  cause,  yet  the  state  court,  on  presentation 
of  the  petition  and  bond,  may,  in  its  discretion,  order  a  stay 
of  proceedings,  leaving  the  removability  of  the  cause  to  be 
adjudged  in  the  federal  court.  If  the  cause  be  stayed  by  cer- 
tiorari out  of  the  federal  court,  or  by  an  order  of  the  state 
court,  any  step  therein  by  the  plaintiff,  thereafter,  will,  for 
that  reason,  be  treated  as  a  nullity  or  be  set  aside  as  irregular. 
By  either  of  these  methods,  a  defendant  may  protect  himself 
from  the  consequences  of  proceedings  in  the  state  courts,  pend- 
ing the  decision  of  the  removability  of  the  cause,  if,  in  fact,  a 
decision  on  that  subject  be  ultimately  made  adverse  to  him. 

In  this  case,  there  was  neither  a  writ  of  certiorari  sued  out, 
nor  was  there  an  order  made  in  this  court  accei)ting  the  peti- 
tion and  bond,  and  directing  a  stay  of  proceedings.     The 
Vol.  XIII..  X 
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defeudaut  simply  filed  the  petition  and  bond,  without  solicit- 
ing any  judicial  action  thereon.  The  clerk  gave  him  a  certi- 
fied transcript  cjf  the  record,  as  he  is  in  duty  bound  to  give 
any  party  an  attested  copy  of  the  proceedings  in  a  cause  in 
which  he  is  interested ;  and  the  matter  was  heard  in  the  Cir- 
cuit Court  on  that  record.  In  this  condition  of  affairs,  the 
plaintiff  was  at  liberty  to  go  on  with  his  cause  in  the  state 
court,  at  the  peril  of  his  subsequent  proceedings  being  treated 
as  void  or  erroneous,  if  the  federal  court  should  decide  that 
the  cause  had  been  transferred  into  that  tribunal.  The  de- 
fendant also,  by  abstaining  from  invoking  judicial  action  for 
a  stay  of  proceedings,  took  upon  himself  the  risk  of  being 
concluded  by  what  might  be  done  in  the  state  court,  if  the 
federal  court  determined  that  the  proceedings  for  the  removal 
of  the  cause  were  ineffectual  to  accomplish  that  purpose. 

The  Circuit  Court  having  adjudged  that  the  petition  filed 
and  the  proceedings  had  thereon  did  not  remove  the  cause,  the 
interrogatories  were  properly  entitled  in  this  court,  and  the 
service  of  them  was  entirely  regular. 

Nor  will  the  fact  that  a  writ  of  error  was,  in  due  season, 
sued  out  of  the  Supreme  Court  of  the  United  States,  to  review 
the  action  of  the  Circuit  Court  in  making  the  order  of  remand, 
debar  the  plaintiff  from  proceeding  to  compel  the  defendants 
to  answer  the  interrogatories.  The  defendants  complied  with 
the  rules  of  the  court,  by  giving  the  required  security  within 
the  time  prescribed ;  but  a  writ  of  error  sued  out  in  season 
and  perfected  by  proper  security,  only  operates  as  a  stay  of 
process  of  execution  on  the  judgment.  Rev.  Stat.  U.  S.,  § 
1007.  It  will  not  bar  an  action  or  any  other  proceedings 
upon  the  judgment,  and  the  only  relief  attainable  in  those 
respects  is  by  application  to  the  court  in  which  such  action  is 
pending,  or  such  proceedings  are  being  taken.  Suydam  v. 
Adm'rs  of  Hoyt,  1  Dutcher  230. 

In  the  second  place,  the  defendants  insist  that  this  case  is 
not  one  in  which  interrogatories  may  be  served.  In  Apperson 
V.  Mutual  Benefit  Life  Ins.  Co.,  9  Vroom  272,  this  court  held 
that  the  officers  of  a  corporation  could  not  be  examined  before 
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trial,  under  Section  159  of  the  practice  act,  for  the  reason 
that  thej  were  not  parties  to  the  action.  That  case  does  not 
apply.  Section  155  allows  service  of  interrogatories  by  either 
party  upon  the  opposite  party.  If  interrogatories  may  not 
be  served  upon  a  corporation  which  is  a  party  to  the  suit,  to 
obtain  discovery  under  this  section  (which  we  do  not  affirm), 
that  will  not  prevent  service  of  interrogatories  on  the  other 
party. 

The  rule  to  show  cause  is  made  absolute,  with  costs  j  and 
unless  answer  be  made  to  the  interrogatories  within  twenty 
days  after  service  of  a  copy  of  this  rule,  the  attachment  should 
issue. 


WELSH  V.  BROWN. 


1.  A  writ  of  error  directed  to  the  Circuit  Court,  having  been  dismissed 
for  want  of  prosecution,  the  plaintiff  in  error  cannot  sue  out  a  second 
writ  of  error. 

2.  The  record  being  removed  into  this  court  by  the  first  writ,  a  second 
writ,  directed  to  the  court  below,  commanding  it  to  certify  and  return 
the  record,  would  be  a  nugatory  thing. 

■3.  If  the  first  writ  of  error  was  irregularly  or  improvidently  dismissed, 
the  remedy  of  tlie  plaintiff  in  error  is  by  motion  to  set  aside  the  order 
of  dismissal. 


On  motion  to  dismiss  writ  of  error. 

Argued  at  February  Term,  1880,  before  Justices  Depue, 
ScuDDER  and  Knapp. 

For  the  motion,  S.  B.  Ransom, 

Contra,  Alfred  Mills. 

The  opinion  of  the  court  was  delivered  by 
Depue,  J.    The  plaintiff  in  error,  who  was  plaintiff  below, 
sued  out  a  writ  of  error  directed  to  the  Morris  Circuit  Court, 
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to  remove  into  this  court  a  judgment  entered  in  that  court 
on  a  verdict  against  him.  The  writ  was  duly  returned,  and 
at  November  Term,  1878,  was  dismissed  for  want  of  prose- 
cution. Within  the  three  years  after  judgment,  allowed  by 
the  statute  of  limitations  for  bringing  writs  of  error,  the 
plaintiff  sued  out  of  this  court  a  second  writ  of  error,  directed 
also  to  the  Circuit  Court,  to  bring  up  the  same  record.  Motion 
is  now  made  to  dismiss  the  latter  writ  as  improperly  issued. 

On  dismissal  of  the  first  writ  of  error,  no  remittitur  was 
entered. 

A  writ  of  error  answers  a  two-fold  purpose.  It  is  a  cer- 
tiorari to  remove  the  record  from  the  inferior  court,  and  a. 
commission  to  the  superior  court,  to  examine  into  the  record 
and  to  affirm  or  reverse,  according  to  law.  If  the  record  be 
■properly  described,  the  certioraii-part  of  the  writ  is  good,  and 
the  record  is  removed,  and  will  remain  in  the  superior  court,, 
though  the  writ  be  quashed.  Jacques  v.  Cesar,  2  Saund.  100, 
note.  In  practice,  it  is  usual  to  send  only  a  transcript  of  the 
record,  yet,  in  contemplation  of  law  upon  a  writ  of  error  in  the 
King's  Bencii,  the  record  itself  is  removed.  2  Saund.  101,  q; 
F.  N.  B.  45.  The  i^ecord  being  removed  by  the  writ,  into 
the  court  to  which  it  is  certified,  it  remains  there  until  a  I'erait- 
titur  be  entered,  though  the  writ  is  determined  by  abatement 
or  discontinuance,  and  until  such  remittitur  be  made,  the  judg- 
ment is  not  again  in  the  court  from  which  it  has  been  certi- 
fied. Howard  v.  Pitt,  1  8alk.  261.  Tlie  supersedeas  con- 
tinues until  the  record  is  sent  back  by  a  remittitur,  though  the 
judgment  be  affirmed,  or  the  plaintiff  in  error  be  non-suit 
or  discontinue,  or  the  writ  is  abated.  Com.  Dig.,  "Pleader," 
3  5,  12.  After  affirmance  or  non  pros.,  for  not  assigning 
errors,  execution  for  the  sum  recovered  below  issues  out  of 
the  court  to  which  the  record  was  removed,  if  it  be  a  court 
out  of  which  an  execution  may  issue.  2  Saund.  101,  dd. 
Upon  analogy  with  this  practice,  on  dismissal  of  a  writ  of 
certiorari  for  want  of  prosecution,  execution  for  the  debt  and 
costs  issues  out  of  this  court.  Anon.,  2  Penn.  753.  It  is 
only  when  the  record  is  not  removed  because  of  a  variance 
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t)et\veen  the  writ  and  the  record,  or  the  writ  is  non-prosaed 
before  the  removal  of  the  record,  that  a  new  writ  is  necessary. 
2  Tidd  1177. 

Tlie  record  being  already  in  the  court  of  error,  by  force 
•of  the  first  writ,  a  second  writ  to  the  court  below,  directing  it 
to  certify  and  return  the  record,  is  a  nugatory  thing.  Garr  v. 
Paulmier,  1  Zab.  681,  was  manifestly  decided  on  that  ground. 
A  writ  of  error  directed  to  the  Circuit,  had  been  sued  out 
of  the  Supreme  Court,  and  was  dismissed  for  want  of  prose- 
cution. A  second  writ,  directed  also  to  the  Circuit,  was  sued 
■out  of  the  Court  of  Errors,  and  was  dismissed  on  motion. 
No  opinion  \vas  delivered,  but  it  is  obvious  that  the  Court  of 
Errors,  being  an  independent  court  of  error,  out  of  which 
"writs  of  error  go  direct  to  the  Circuit  Court,  the  dismissal 
must  have  proceeded  upon  the  ground  that  the  record,  being 
removed  into  the  Supreme  Court  by  the  first  writ,  and  re- 
maining there,  could  not  be  reached  by  a  second  writ,  sent  to 
the  Circuit.  The  plaintiflP  in  error  having  elected  to  remove 
the  record  into  the  Supreme  Court,  could  not  reach  the  record 
by  a  second  writ  out  of  the  Court  of  Errors,  directed  to  the 
Circuit,  from  which  court  it  had  already  been  removed  into 
the  Supreme  Court.  In  Hartop  v.  Hoyt,  1  Salk.  263,  Holt, 
O.  J.,  states  it  as  settled  practice,  that  if  the  plaintiff  in  error 
■be  non-prossed,  he  shall  not  have  his  writ  of  error  again. 

By  the  ancient  practice,  if  the  record  was  removed  by  the 
ifirst  writ  of  error,  and  the  writ  abated,  or  was  discontinued 
or  quashed,  the  plaintiff  might  have  another  writ,  which  was 
•called,  indifferently,  a  writ  of  error  coram  vobis  or  coram  nobis. 
This  writ  was  bi-fold  in  form,  and  answered  a  double  pur- 
pose. It  lay  in  the  King's  Bench  to  correct  error  in  fact  or 
■error  in  process,  in  judgments  given  in  that  court,  where  the 
error  arose  through  the  default  of  the  clerks,  but  not  to  cor- 
rect an  error  in  the  judgment  of  the  court.  It  was  also 
allowable  in  the  King-'s  Bencii  for  the  examination  of  a  record 
removed  there  from  another  court,  by  a  writ  of  error,  where 
the  latter  writ  had  been  quashed  for  insufficiency,  or  was  dis- 
■oontinued.     If  a  record  is  Removed  by  writ  of  error,  out  of 
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the  Common  Pleas  into  the  King's  Bench,  and  the  writ  of 
error,  for  insufficiency,  is  quashed  in  the  King's  Bench,  the 
plaintiff'  in  error  may  have  a  new  writ  coram  vobls  residente^ 
Bao.  Abr.,  ^^  Error,''  I,  6.  So,  if  the  record  be  removed  into- 
the  King's  Bench,  by  a  writ  of  error,  and  the  writ  after- 
ward, abate,  either  by  the  judgment  of  the  court  or  by  plea,, 
death,  or  otherwise,  error  coram  vobis  lies  in  that  court.  2. 
Saund.  101,  a,  note;  Com.  Dig.,  " Pleader,"  3  -S,  13;  1  Arch. 
Prac.  234.  In  a  writ  of  error  where  the  record  cometh  into 
court,  if  the  plaintiff",  at  that  term,  do  not  assign  iiis  errors,, 
and,  although  that  he  do  assign  his  error,  if  he  do  not  sue  out 
a  scire  facias  ad  audiendum  errores  against  the  defendant,^ 
returnable  the  same  term,  or  the  next  term,  all  the  matter  is 
discontinued,  and  at  tiie  next  term,  he  ought  to  sue  a  new 
writ  of  error  out  of  chancery,  upon  that  record,  directed  tO' 
the  justices  before  whom  the  record  is  removed,  to  proceed 
upon  the  record  quce  coram  vobis  residet.  F.  N.  B.  46.  If 
the  record  was  ever  well  removed,  this  writ  of  error  coram, 
vobis  is  the  only  one  which  could  be  had.  Pratt,  C.  J.,  irk. 
Cooper  V.  Ginger,  1  Stra.  607.  The  record  being  already  in, 
the  court,  the  certiorari  clause  was  omitted  from  the  writ  of 
error  coram  vobis,  as  unnecessary.  It  recited,  quod  venire 
fecimus,  the  record  by  a  former  writ,  returnable  in  curia  nostra 
coram  vobis,  and  commanded  "  that  the  record  and  proceed- 
ings aforesaid  being  inspected,  you  may  further  cause  to  be 
done,"  &c.  Walker  v.  Stokoe,  reported  in  1  Ld.  Raym.  151,,. 
and  also  in  Carthew  367,  is  a  precedent  for  such  a  writ.  A 
writ  of  error  was  sued  out  to  remove  a  judgment  of  the 
Common  Pleas,  which  the  plaintiff"  quashed  on  his  own 
motion,  for  a  mistake  as  to  parties.  And  thereupon  he  sued 
out  a  writ  of  error  coram  vobis  residente,  which  was  quashed 
for  an  error  in  its  recital.  As  appears  by  the  report  in  Car- 
thew, a  new  writ  coram  vobis  was  allowed,  on  which  the  judg- 
ment was  reversed.  In  Ginger  v.  Cowper,  2  Ld.  Raym.  1403, 
a  writ  of  error  to  the  Common  Pleas  was  quashed,  and  a  writ 
of  error  coram  vobis  residet  was  sued  out.  On  motion  to 
quash,  the  court  held  that  the  record  was  removed  into  thfr. 
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King's   Bench,  and    consequently  error   coram  vobis   residet 

will  lie. 

But  it  is  hardly  worth  while  to  recall  the  learning  relating 
to  this  ancient  precept,  so  long  out  of  use  as  to  be  almost 
obsolete— the  place  of  which  is  fully  supplied  by  the  exten- 
sive powers  exercised   by   the  court  upon    motion;    for   tlie 
allowance  of  such  a  writ  of  error  is  discretionary  with  the 
court,  and    is    not   demandable    ex  debito  justitice.      Weal  v. 
Smith,  W.  Kel.  123;    Rihoid  v.  Wheeler,  Sayer  166;    Horn 
V.  Bushel,  2  Stra.  949 ;  Ferris  v.  Douglass,  20  Wend.  626. 
If  the  writ  be  applied  for  in  the  court  in  which  the  judgment 
was  given,  to  revise  the  judgment  for  matter  of  fact,  the 
prosecutor  bt-ing  in  no  default,  the  court  will  allow  it,  if  error 
in  fact  be  shown  to  exist.     Higbee  v.  Comstock,  1  Den.  652. 
But  if  the  plaintiff  has  lost  the  benefit  of  the  first  writ  of 
error,  by  his  own  default,  the  court,  in  exercising  its  discre- 
tion in  allowing  the  writ,  will  be  governed  by  considerations 
which  would  arise  on  a  motion  to  set  aside  the  judgment  of 
non  pros. ;  and,  under  our  practice,  the  relief  of  the  plain- 
tiff, in  such  a  case,  may  well  be  left  to  be  obtained  upon  such 
a  motion. 

This  writ  of  error  does  not  purport  to  be  a  writ  coram  vobis. 
It  is  directed  to  a  court  in  which  the  record  is  not  remaining, 
and  is  a  nullity,  and  should  be  quashed.     Smith  v.  King's 

Ex'rs,  19  Wend.  620. 

Ordered  accordingly. 


STATE,  EX  REL.  O'ROURKE,  v.  DWYER. 

By  a  special  act  of  the  legislature,  approved  April  4th,  1872,  commis- 
sioners authorized  to  improve  the  Bergen  Line  Road,  were  empowered 
to  let  the  work  by  contract,  and  to  issue  certificates  of  indebtedness, 
in  payment  for  work  done.  The  act  provided  that  such  certificates 
should  bear  interest  at  the  rate  of  seven  per  cent.  The  relators  con- 
tracted for  the  work  by  a  contract  in  writing,  bearing  date  October  3d, 
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1878.  The  contract  stipulated  for  payment  by  certificates  of  indebted- 
ness, payable  out  of  assessments,  when  collected,  bearing  interest  at 
the  rate  of  seven  per  cent.  When  the  act  was  passed,  the  legal  rate 
of  interest  was  seven  per  cent.  When  the  contract  with  the  relators 
was  made,  the  legal  rate  of  interest  had  been  reduced  to  six  per  cent., 
by  the  general  statute  passed  February  26th,  1878.     Held — 

1.  That  the  act  of  1872,  under  which  this  improvement  was  made, 
being  a  special  statute,  was  not  repealed  by  the  general  statute  of 
1878,  regulating  interest. 

2.  That  the  contract  with  the  relators  for  certificates,  which  should 
bear  interest  at  the  rate  of  seven  per  cent,  was  a  legal  contract,  and 
that  by  its  terms,  the  relators  were  entitled  to  have  certificates  issued 
to  them,  which  should  bear  interest  at  that  rate,  notwithstanding  the 
reduction  of  the  rate  of  interest  on  contracts  by  the  act  of  1878. 


On  rule  to  show  cause  why  a  mandamus  should  not  issue. 

Argued  at  February  Term,  1880,  before  Justices  Deptje, 
ScUDDER  and  Knapp. 

For  the  relators,  J.  W.  Vi'oom. 

Contra,  A.  I.  Smith. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  defendants  were  appointed  commissioners 
for  the  improvement  of  the  Bergen  Line  Road,  in  the  county 
of  Hudson,  under  a  special  act  of  the  legislature,  approved 
April  4th,  1872.  Pamph.  L.,p.  1386.  The  road  proposed  to 
be  improved  lay  part  in  the  townsliip  of  Union  and  part  in 
the  township  of  North  Bergen.  By  Section  4,  the  commis- 
sioners were  authorized  to  have  the  work  done  by  contract,  on 
plans  and  specifications  prepared  to  exhibit  the  work  to  be 
done,  the  work  to  be  let  on  proposals  for  the  same,  to  the 
lowest  bidder.  By  Section  5,  the  commissioners  were  author- 
ized to  issue  certificates  of  indebtedness  to  contractors,  as  the 
work  progressed,  for  two-thirds  of  the  amount  done,  upon 
estimates  made  by  their  engineer,  and  at  the  completion  of  the 
work,  for  the  balance.  By  Section  6  of  the  supplement  of 
April  9th,  1875,  [Pamph.  L.,  p.  582,)  provision  was  made  for 
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the  means  of  paying  such  certificates  by  assessments  on  lands 
benefited,  and  payment  by  tlie  townships  of  the  unassessable 
portion  of  the  expenses  incurred. 

By  Section  5,  it  was  expressly  provided  that  the  certificates 
of  indebtedness  issued  nnder  that  section  should  bear  interest 
at  the  rate  of  seven  per  centum  per  annum  until  paid,  and 
should  be  receivable  in  payment  for  assessments  laid  by  the 
commissioners. 

In  August,  1878,  the  commissioners,  by  public  advertise- 
ment, solicited  proposals  for  the  work,  according  to  certain 
plans  and  specifications  prepared  for  that  purpose  by  their 
engineer.     In  the  plans  and  specificati(ms  so  prepared,  and 
which  were  exhibited  to  bidders  for  the  work,  were  contained 
the  following  stipulations  for  payment  of  the  contract  price : 
"  Payments  will  be  made  once  in  each  month,  as  the  work 
progresses,    based    upon    an    estimate   of    two-thirds    of  the 
amount  of  work  done  at  the  time  the  estimate  is  given,  on 
the  certificate  of  the  engineer.     Two-thirds  of  the  amount 
retained  to  be  paid  in  like  manner,  on  the  completion  and 
acceptance  of  the  work,  and  one-half  of  the  balance  to  be 
paid  six  months  after,  and   the  remaining  one-half   twelve 
months  after  the  date  of  the  final  certificate  of  the  engineer. 
Payments  will  be  made  in  improvement  certificates,  payable 
out  of  the  assessment  when  collected,  or  the  proceeds  of  the 
property  when  sold.     Interest  at  the  rate  of  seven  per  cent, 
will  be  allowed  on  all  certificates  issued,  from  their  date  of 
issue,  and  on  the  balance  retained,  from  the  date  of  the  final 
certificate  of  the  engineer." 

The  relators  were  successful  bidders  for  the  proposed  work. 
Their  bid  was  accepted,  and,  on  the  3d  of  October,  1878,  a 
contract  under  seal  was  executed  by  the  commissioners  of  the 
one  part,  and  the  relators  of  the  other  part.  By  this  contract, 
the  relators  covenanted  to  furnish  all  the  materials  and  do  all 
the  work  called  for  and  required  in  the  specifications  and 
shown  on  the  plans,  according  to  said  plans  and  specifications, 
and  upon  the  terms  and  conditions,  and  in  the  manner  and  at 
the  times  in  said  specifications  set  forth  and  required,  for  the 
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sum  of  $23,520.50.  And  the  said  commissioners  did  cove- 
nant and  agree  to  pay  the  said  contract  price,  "at  the  time 
and  in  the  manner  and  upon  the  conditions  in  said  specifica- 
tions set  forth." 

The  work  was  commenced  by  the  relators,  under  this  con- 
tract, and  an  estimate  for  a  proportional  part  of  the  contract 
price  made  by  the  engineer  in  charge,  and  such  a  certificate 
thereof  was  given  as,  under  the  specifications,  would  entitle 
relators  to  a  certificate  of  indebtedness.  Thereupon,  a  dispute 
arose  as  to  whether  such  certificates  of  indebtedness  should 
bear  interest  at  the  rate  of  six  or  at  the  rate  of  seven  per 
cent,  per  annum  ;  and  the  object  of  this  proceeding  is  to  settle 
that  controversy. 

This  dispute  was  occasioned  by  a  change  in  the  general  law 
regulating  the  rate  of  interest  on  contracts,  by  a  statute  passed 
after  the  approval  of  the  act  under  which  the  commissioners 
are  acting,  and  before  the  contract  with  the  relator  was  entered 
into. 

In  1872,  the  rate  of  interest  upon  contracts  was  regulated 
by  the  acts  of  March  15th,  1866,  which  fixed  the  legal  inter- 
est at  seven  per  cent.  Pamph.  L.,  p.  406.  By  the  act  of 
February  26th,  1878,  tiie  legal  rate  of  interest  on  contracts 
was  reduced  to  six  per  cent.     Pamph.  L.,  p.  30. 

The  commissioners  might  have  stipulated,  in  their  contract 
with  the  relators,  that  the  certificates  of  indebtedness  to  be 
issued  under  the  contract,  should  bear  a  less  rate  of  interest 
than  that  mentioned  in  the  act  under  which  the  improvement 
was  made.  Naming  in  a  special  act,  a  special  rate  of  interest 
on  corporation  obligations,  merely  fixes  a  maximum  rate 
where  the  interest  is  a  matter  of  contract,  or  is  the  rate  which 
shall  be  payable  where  the  contract  is  silent.  Within  that 
limit,  the  authorities  may  lawfully  contract  for  the  rate  of 
interest  which  the  obligations  of  the  corporation  shall  bear. 
But  the  commissioners  made  no  contract  with  the  relators  for 
a  reduced  rate  of  interest.  They  did  not  even  maintain 
silence  on  the  subject,  which  would  have  left  tlie  rate  of  inter- 
est to  legal  inference  or  construction.     They  expressly  stipu- 
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lated  in  their  specifications,  which  became  part  of  their  con- 
tract with  the  relators,  for  interest  on  the  certificates,  which 
the  relators  should  be  entitled  to  at  the  rate  of  seven  per  cent. 
The  rate  of  interest  payable  on  the  certificates  was  made  a 
part  of  the  contract  as  much  as  any  other  of  its  terms,  and, 
from  the  peculiar  method  devised  for  providing  the  money  to 
pay  the  certificates,  became  an  important  and  valuable  part 
of  the  contract.  The  contract  could  only  be  performed  by 
the  delivery  of  certificates  bearing  interest  at  seven  per  cent. 
If  the  contract  was  legal,  it  was  obligatory  in  this  as  in  other 
respects. 

The  result  will  depend,  therefore,  on  the  question  whether 
the  act  of  1872,  which  is  the  authority  under  which  the  com- 
missioners are  acting,  was  repealed  by  the  general  statute  of 
1878,  so  far  as  regards  the  rate  of  interest  to  be  contracted 
for  by  the  commissioners,  after  the  act  of  1878  became  a  law. 
Did  the  act  of  1878  make  usurious  and  illegal,  contracts 
which  conform  to  the  provisions  of  the  act  of  1872? 

The  act  of  1872  is  both  special  and  local;  the  statute  of 
1878  is  a  general  statute.  Where  a  general  law  and  a  special 
statute  come  in  conflict,  the  general  law  yields  to  the  spe- 
cial, without  regard  to  priority  in  date,  and  a  s[)ecial  law  will 
not  be  repealed  by  a  general  statute,  unless  by  express  words 
or  necessary  implication.  Slate  v.  Clarke,  1  Dutcher  54;  State 
V.  Branin,  3  Zab.  484 ;  State  v.  Minton,  Id.  529.  The  statute 
of  1866  was  substantially  re-enacted  by  being  incorporated  in 
the  revision  of  1874,  {Rev.,  p.  519,)  and  the  act  of  1878  is  a 
re-enactment  of  the  first  section  of  the  revision,  in  totiderrh 
verbis,  except  that  "  six  "  is  substituted  for  "  seven,"  in  desig- 
nating the  rate  of  interest,  and  the  repealer  is  only  of  so 
much  of  the  first  section  of  the  revision  of  1874  as  is  incon- 
sistent with  the  new  statute. 

The  act  of  1878  contains  no  repealer  of  special  or  local 
legislation,  either  in  express  words  or  by  necessary  implica- 
tion; and,  so  far  as  concerns  the  act  of  1872,  which  is  now 
in  question,  that  act  is,  upon  established  rules  of  construction^ 
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left  in  full  force,  and  contracts  which  were  legal  under  its 
provisions  before  the  act  of  1878,  are  still  lawful. 

The  rule  for  a  mandamus  should  be  made  absolute,  without 
costs. 


JOHN  MoADAMS  v.  ISAAC  F.  RANDOLPH. 

1.  The  right  to  set  off  one  judgment  against  another,  or,  more  properly, 
to  pay  and  satisfy  one  judgment  by  anotlier,  where  the  person  holding 
the  one  judgment  is  liable  under  the  other,  has  often  been  exercised 
to  prevent  circuity  of  action,  and  to  so  control  the  judgment  and  pro- 
cess of  the  court  as  to  do  justice  between  the  parties. 

■2.  Where  a  judgment  has  been  bona  fide  transferred,  the  defendant 
cannot,  by  a  subsequent  assignment  to  him  of  a  judgment  obtained 
against  the  plaintiff  by  a  third  person,  obtain  a  right  to  such  set-off. 


The  state  of  facts  agreed  on  by  the  parties  shows  that,  at 
December  Term,  1878,  of  the  Somerset  county  Circuit  Court, 
the  court  found  for  the  plaintiif,  $942.12  damages,  in  an 
action  of  assumpsit.  A  rule  to  show  cause  for  a  new  trial 
was  granted,  argued,  and  discharged,  in  this  court,  June  Term, 
1879.  Judgment  final  was  entered,  and  a  writ  of  execution, 
tested  June  10th,  1879,  was  issued,  returnable  the  second  Tues- 
day in  July,  1879. 

The  judgment  was  assigned  January  22d,  1879,  to  Susan 
McAdams,  in  writing,  for  a  valuable  consideration,  which  was 
<luly  acknowledged  and  recorded  on  the  same  day  of  the 
assignment.  A  decree  for  deficiency  against  the  said  John 
McAdams,  in  the  Court  of  Chancery,  in  a  foreclosure  suit,  in 
favor  of  John  Hassel,  complainant,  was  signed  January  15th, 
1878,  and  docketed  in  the  Supreme  Court,  June  13th,  1878, 
for  $534.87. 

This  decree  for  deficiency  was  duly  assigned  in  writing,  by 
said  John  Hassel,  to  the  above-named  Isaac  F.  Randolph, 
March  19th,  1879,  and  the  assignment  duly  recorded  March 
25th,  1879.     A  motion  is  now  made  in  behalf  of  said  Isaac 
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F.  Randolph,  to  have  the  decree  for  deficiency,  which  has 
been  assigned  to  him,  set  off  against  the  judgment  recovered 
against  him  by  John  McAdams,  which  has  been  assigned  to 
Susan  McAdams. 

Argued  at  February  Term,  1880,  before  Justices  DEPUEy 
ScuDDER  and  Knapp. 

For  the  motion,  A.  V.  Schenck. 

Contra,  Suydam  &  Jackson. 

The  opinion  of  the  court  was  delivered  by 

ScuDDER,  J.  The  right  to  set  off  one  judgment  against 
another,  or,  more  properly,  to  pay  and  satisfy  one  judgment 
by  another,  where  the  person  holding  the  one  judgment  is 
liable  under  the  other,  has  often  been  exercised  to  prevent 
circuity  of  action,  and  to  so  control  the  judgment  and  process 
of  the  court  as  to  do  justice  between  the  parties.  The  recent 
case  of  Brown  ads.  Hendrickson,  10  Vroom  239,  discusses 
this  subject  in  its  application  to  the  facts  of  that  case,  and 
makes  full  proof  of  the  jurisdiction  and  power  of  the  court 
in  like  cases,  by  many  citations. 

In  tiiat  case,  George  W.  Brown,  the  defendant  in  the  second 
action,  was  the  holder  of  a  judgment  against  the  plaintiff,  by 
assignment,  before  the  judgment  was  obtained  against  him. 
His  right  therefore  attached,  the  moment  the  judgment  wafe 
obtained  by  Hendrickson  against  him,  to  have  the  judgment 
assigned  to  him  applied  to  the  payment  of  this  subsequent 
judgment. 

In  this  case,  after  McAdams  had  obtained  a  finding  in  his 
favor  by  the  Circuit  Court,  acting  without  jury,  by  consent, 
in  December,  1878,  before  the  entry  of  judgment  nisi,  at 
February  Term,  1879,  to  wit,  on  January  22d,  1879,  he 
assigned  the  finding,  and  whatever  right  he  might  have  under 
it,  calling  it  a  judgment,  to  Susan  McAdams.  There  is  no 
question  made  that  this  was  a  bona  fide  transfer  for  a  valuable 
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consideration.  Tlie  legal  effect  of  such  assignment  would  be 
that  the  judgment  nisi,  and  the  final  judgment  subsequently 
obtained,  would  enure  to  the  benefit  of  the  assignee,  Susan 
McAdanis,  as  between  the  parties  to  that  record.  At  the  time 
she  took  this  interest  and  right  to  judgment,  by  assignment, 
Isaac  F.  Randolph  had  no  judgment  that  he  could  legally  or 
equitably  set  off  against  it. 

Hassel  had  obtained  a  decree  for  deficiency  against  John 
McAdams,  in  the  Court  of  Chancery,  January  15th,  1878, 
which  was  docketed  in  the  Supreme  Court,  June  13th,  1878, 
and  from  that  time  operated  as  a  judgment  of  this  court, 
under  this  statute;  but  this  decree  or  judgment  was  not 
assigned  to  Randolph  until  March  19th,  1879,  nearly  two 
months  after  the  assignment  of  the  other  judgment  to  Susan 
McAdams,  and  after  the  February  Term  of  this  court,  when 
judgment  nisi  migiit  be  entered. 

Hassel  had  no  right  to  off-set,  but  he  could  transfer  to  Ran- 
dolph ;  and  at  the  time  Randolph  took  the  assignment  from 
him,  all  John  McAdams'  claim,  finding,  and  interest  in  the 
judgment  against  Randolph  had  been  duly  assigned  to  Susan 
McAdams.  As  between  these  two  holders  of  judgments  by 
assignment,  claiming  preference,  she  is  prior  in  time,  and  has 
the  right  and  equity  to  be  paid  first,  by  the  judgment  which 
has  been  assigned  to  her. 

This  application  being  addressed  to  the  legal  discretion  of 
the  court,  for  the  convenience  and  equitable  relief  of  the  par- 
ties, without  any  fixed  right  of  set-off  by  statute  or  otherwise, 
I  think  this  defendant,  in  the  judgment  against  him,  which 
has  been  assigned  in  good  faith,  has  no  right  or  equity  to  off- 
set against  it  a  judgment  which  he  purchased  subsequent  to 
such  assignment,  doubtless  for  the  very  purpose  of  using  it  in 
this  form. 

The  order  for  set-off  will  be  refused. 
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STATE,   EX  EEL.   JAMES  S.   HENRY,   v.   CITY  COUNCIL  OF 

CAMDEN. 

1.  Section  26  of  the  charter  of  the  city  of  Camden,  {Pamph.  L.  1871,  p. 
224,)  enacting  that  the  city  council  shall  be  the  sole  judge  of  the 
election  returns,  and  qualification  of  its  own  members,  is  not  repealed 
by  the  act  entitled  "An  act  to  regulate  elections,"  (April  18th,  1876, 
Rev.,  p.  355,)  giving  jurisdiction  to  Circuit  Courts  to  hear  and  deter- 
mine contested  elections  of  county,  township,  or  city  oflBcers.  There 
is  no  general  repealing  clause,  and  if  there  were,  it  would  not  repeal 
the  special  provisions  of  this  charter. 

2.  Quo  warranto,  and  not  mandamus,  is  the  proper  writ  to  unseat  a  mem- 
ber of  council. 


On  application  for  mandamus.  In  matter  of  election  for  city 
council. 

Argued  at  February  Term,  1880,  before  Justices  Depue, 
ScuDDER,  aud  Knapp. 

For  the  relator,  Alfred  Hugg. 

For  the  respondents,  James  E.  Hays. 

The  opinion  of  the  court  was  delivered  by 

ScuDDER,  J.  At  the  annual  election  in  March  last  (1880), 
the  relator  was  a  candidate  for  the  office  of  city  councilman, 
in  the  Seventh  ward  of  the  city  of  Camden.  The  returns 
made  by  the  officers  of  the  election,  gave  the  relator  a  major- 
ity of  one  vote.  He  appeared  at  the  meeting  for  organiaa- 
tion,  after  the  election,  but  before  he  was  sworn  in  office,  the 
contestant,  John  Stone,  made  a  protest,  and  presented  a  peti- 
tion setting  forth  that  he  was  legally  elected  as  a  member  of 
the  common  council  from  the  Seventh  ward.  Whereupon,  by 
resolution,  the  common  council,  upon  notice  to  the  opposing 
candidate,  made  an  examination,  re-counted  the  ballots,  and 
finding,  as  they  report,  a  majority  of  two  in  favor  of  John 
Stone,  resolved  that  he  was  entitled  to  his  seat  as  a  member 
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of  the  city  council  from  the  Seventh  ward,  and  the  name  of 
James  S.  Henry  was,  by  their  direction,  erased  from  the  roll 
of  members,  and  that  of  John  Stone  inserted.  He  took 
the  oath  of  office,  and  was  seated  in  the  place  of  James  S. 
Henry. 

These  proceedings  were  taken  under  Section  26  of  the  act 
to  revise  and  amend  the  charter  of  the  city  of  Camden. 
Pamph.  L.  1871,  p.  224.  This  section  enacts  "  that  the  city 
council  shall  be  the  sole  judge  of  the  election  returns,  and 
qualifications  of  its  own  members,  and  keep  a  journal  of  its 
own  proceedings." 

By  an  act  entitled  "  An  act  to  regulate  elections,"  approved 
April  18th,  1876,  {Rev.,  p.  355,)  it  was  enacted  that  the  sev- 
eral Circuit  Courts  of  the  state  shall  have  jurisdiction  to  hear 
and  determine  all  cases  in  which  the  election  of  any  county, 
township,  or  city  officer,  by  the  inhabitants  in  the  resi)ective 
counties,  may  be  contested,  and  for  that  pui'pose  the  said 
courts  shall  always  be  open.  The  act  prescribes  the  cause  for 
which,  and  the  method  in  which  such  elections  may  be  con- 
tested. 

The  relator  contends  that  this  act  of  1876  repealed  the 
twenty-sixth  section  of  the  charter  of  Camden,  and  that  the 
proceedings  of  the  common  council,  in  unseating  him,  were 
without  legal  authority,  and  prays  for  the  allowance  of  a  writ 
of  mandamus,  to  re- seat  him. 

There  is  no  repealing  claase  in  the  act  of  1876,  and  if  there 
were  such  repealer  in  the  general  statute,  this  clause  in  the 
charter  of  a  municipal  corporation,  upon  the  same  subject 
matter,  would  not  be  thereby  repealed.  State  v.  Branin,  4 
Zab.  484 ;  Slate  v.  Clarke,  1  Dutclier  54. 

In  McNeely  v.  Woodruff,  1  Green  352,  this  court  said : 
"  Where  no  repealing  words  are  inserted  in  the  latter  act,  a 
strong  presumption  arises  that  no  repeal  was  intended,  or  it 
would  have  been  expressed.  A  constructive  repeal  is  always 
to  be  examined  with  some  distrust,  especially  when  it  goes  to 
abrogate  a  charter,  and  destroy  rights  that  were  vested  under 
a  legal  grant." 
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This  o-eneral  rule  of  construction  applies  to  municipal  cor- 
porations as  well  as  to  business  corporations,  where  the  legis- 
lature have  the  right  of  repeal.  It  should  appear  that  the 
later  statute  is  clearly  intended  by  the  legislature  to  prescribe 
the  only  rule  which  should  govern  the  case  provided  for, 
before  it  will  be  construed  as  repealing  the  original  act. 
Roche  v.  Jersey  City,  11  Vroom  257. 

The  provision  which  is  found  in  constitutions  and  in  nmni- 
cipal  charters,  for  the  organization  of  legislative  bodies,  that 
they  shall  judge  of  the  election  and  qualification  of  their 
members,  is  so  common,  fitting,  and  convenient  in  its  opera- 
tion, that  there  should  be  no  doubtful  expression  of  legisla- 
tive intention  to  take  this  power  out  of  the  charter  of  the 
city.  There  is  no  language  used,  or  purpose  shown,  in  the 
act  of  1876,  to  repeal  this  special  authority  given  to  the  com- 
mon council  of  Camden  to  judge  of  the  election  returns  and 
qualifications  of  its  own  members. 

How  far  such  a  provision  in  a  municipal  charter  will  inter- 
fere with  the  jurisdiction  of  courts,  in  their  supervisory  power 
over  inferior  tribunals,  by  the  common  law,  or  by  statute,  is 
outside  of  the  present  case.  It  is  enough  to  say  that,  under 
this  charter,  the  common  council  still  have  the  right,  in  effect- 
ing their  organization,  to  judge  of  the  election  of  their  mem- 
bers. If  they  have  such  right,  then  it  is  their  duty  to  exercise 
it ;  and  if  they  refuse,  a  mandamus  may  issue,  to  compel  thetn 
to  perform  that  duty.     State  v.  Railway,  4  Vroom  110. 

If  it  is  the  object  of  the  relator  to  test  the  power  of  this? 
court,  or  of  the  Circuit  Court,  under  the  special  provision  of 
this  charter,  to  try  the  legality  of  the  election  of  the  present 
incumbent,  and  to  unseat  him,  he  should  proceed  by  quo> 
warranto,  under  the  act  of  1876,  so  that  the  question  may  be 
raised  in  direct  proceedings. 

The  mandamiis  will  be  refused. 

Vol.  xm.  y 
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STATE,  EX    REL.  VEGHTE,  COLLECTOR,  v.   TOWNSHIP    OF 
BERNARDS. 

A  mandamus  will  be  allowed  to  compel  townships  to  pay  state  and  county 
taxes  out  of  the  first  tax  moneys  collected ;  and  if  the  moneys  col- 
lected for  such  taxes  are  squandered,  wasted,  or  misapplied,  by  lending 
to  others,  then  the  townsliip  sliall  be  liable  to  make  good  such  defi- 
ciency or  loss,  by  adding  the  same  to  the  quota  of  such  township,  in 
the  next  assessment. 


On  application  for  mandamus. 

Argued  at  February  Term,  1880,  before  Justices  Depue, 
ScUDDER  aud  Knapp. 

For  the  relator,  John  Schomp. 

For  the  respondents,  Theodore  Little. 

The  opinion  of  the  court  was  delivered  by 

ScuDDER,  J.  The  relator  claims  that  there  is  due  to  him, 
as  county  collector,  from  the  township  of  Bernards,  the  sum 
of  $1442.93,  for  the  year  1875,  and  $3477.60  for  the  year 
1876,  being  deficiencies  in  the  payments  of  taxes  by  the  col- 
lector of  taxes  for  the  township,  in  those  years.  These  bal- 
ances are  stated  to  be  due  to  the  county  of  Somerset  for 
county  taxes,  the  state  and  school  taxes  having  been  paid  in 
full.  The  affidavits  presented  show  that  the  reason  of  the 
deficiency  in  1875  was  because  the  township  collector  did  not 
collect  enough  to  pay  the  taxes,  by  about  $1500;  and  for  the 
year  1876,  the  charge  is  that  the  township  collector  loaned  the 
money  to  one  of  the  township  committee,  and  between  them, 
they  have  kept  it.  The  township  committee  do  not  appear  to 
have  taken  any  proceedings  to  enforce  the  collection  of  taxes 
unpaid  against  delinquent  tax-payers,  or  against  the  township 
collector.  The  question  raised  in  the  first  instance,  is  whether 
there  is  any  such  liability  of  the  inhabitants  of  the  township 
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to  tlie  county,  that  the  remedy  by  mandamus  will  be  allowed. 
The  iiisistment  is  that  the  statute  has  given  to  the  county  col- 
lector a  remedy  against  the  township  collectors  for  the  breach 
of  duty  of  which  complaint  is  here  made.  By  Section  25 
of  the  act  concerning  taxes,  [Rev.,  p.  1144,)  the  county  col- 
lector may  bring  suit  against  the  township  collector,  if  he 
does  not  pay  tiie  tax  money  by  him  collected  or  by  him 
received,  or  if  he  shall  pay  only  part  thereof,  at  the  time 
appointed  by  law.  But  this  is  not  the  only  remedy  given, 
for  another  is  found  m  Section  24  of  the  act  to  incorporate 
chosen  freeholders  in  the  respective  counties  of  the  state,  that 
if  the  collector  of  any  township  shall  squander,  waste,  em- 
bezzle, or  become  insolvent  and  unable  to  pay  any  tax  moneys, 
then  the  township  shall  be  liable  to  make  good  such  deficiency 
or  loss,  by  adding  the  same  to  the  quota  of  such  township,  in 
the  next  assessment. 

These  remedies  are  concurrent,  and  the  county  officers  may 
select  where  the  facts  will  warrant  such  course. 

The  facts  presented  in  the  affidavits  make  a  case  of  squan- 
dering and  wasting,  for  the  taxes  collected  in  1876  have  been 
loaned  by  the  township  collector,  without  any  legal  authority, 
to  a  member  of  the  township  committee,  and  he  has  been 
unable,  on  demand,  to  return  them.  It  is  time  that  a  rigid 
rule  shall  be  enforced  in  these  transactions,  and  that  they 
should  be  called  by  their  right  names. 

The  taxes  of  1875  have  not  been  collected  in  full,  and  the 
■county  has  been  compelled  to  wait  until  such  collection  is 
made,  while  the  law  says  {Rev.,  p.  1159,  §  83,)  that  it  shall 
be  the  duty  of  the  collectors  of  the  townships,  cities,  and 
wards  of  this  state,  out  of  the  first  moneys  which  shall  be 
collected  by  them,  to  pay  to  the  county  collector  of  the  county 
in  which  they  hold  their  offices,  the  state  and  county  taxes 
required  to  be  assessed  in  their  several  townships,  cities, 
and  wards,  at  the  time  required  by  law  to  pay  the  same. 
Emphasis  and  effect  have  been  given  to  this  law  in  State, 
Fierson,  pros.,  v.  Douglass,  4  Vroom  363,  and  in  Bayonne 
V.   State,   Kingsland,  pros.,  12    Vroom  368.     In    the    latter 
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case,  tlie  remedy  by  mandamus  was  enforced  against  the 
nmnicipality,  on  the  relation  of  the  county  collector,  for  the 
postponement  of  payment  of  state  and  county  taxes,  under  this 
section  of  the  statute.  The  amounts  to  be  raised  for  county  pur- 
poses are  determined  by  the  board  of  chosen  freeholders,  and, 
like  state  taxes,  are  entirely  independent  of  the  sums  that  are 
voted  to  be  raised  at  town  meetings.  The  township  officers 
who  are  employed  in  assessing  and  collecting  these  taxes,  act 
ministerially  for  the  county,  by  direction  of  the  statute,  but, 
as  they  are  appointed  by  the  townships,  and  give  bond  to 
them  for  the  faithful  performance  of  their  duties,  it  is  right 
that  the  townships  should  be  held  responsible  for  the  proper 
conduct  of  these  officers,  when  performing  their  duties,  under 
statutory  requirements,  for  the  state  and  the  county,  in  the 
collection  of  taxes.  If  the  moneys  collected  for  taxes  are 
squandered,  wasted,  or  misapplied,  the  townships  have  ample 
remedies,  both  upon  the  bonds  that  have  been  given  and  by 
adding  to  the  quota  of  the  next  assessment. 

In  Township  of  New  Providence  v.  McEaohron,  6  Vroom 
528,  a  township  collector  and  his  sureties  on  his  official  bond,, 
were  sued  for  moneys  collected  and  received,  which  had  not 
been  paid  over  to  the  county  collector,  and  the  right  of  action 
was  sustained,  though  the  moneys  had  been  lost  without 
neglect  on  the  part  of  the  collector.  There  is  no  question, 
therefore,  about  the  remedies  of  the  townships  against  their 
own  collectors,  for  moneys  belonging  to  the  townships  or 
counties ;  but  if  counties  should  be  left  to  the  direct  action 
alone,  against  the  township  collectors,  given  by  the  statute, 
without  any  bond  or  security,  or  power  to  re-assess,  great 
loss  and  misciiief  might  happen,  from  the  inability  to  collect 
from  the  property  of  defaulting  township  collectors.  In  im- 
posing this  liability  upon  townships,  the  law  has  provided  the- 
means  by  which  they  may  save  themselves  from  loss,  and 
made  them  and  their  officers  the  sole  agencies  by  which  state 
and  county  taxes  shall  be  collected. 

Upon  the  facts  presented,  there  is  no  doubt  of  the  power 
of  the  court  to  order  a  mandamus,  which  should  be  alterna- 
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tive,  in  the  first  instance,  that  a  return  and  other  facts  may- 
present  the  whole  case,  if  the  respondents  desire  to  be  further 
heard. 


STATE,  LEWIS  C.  WELLER  ET  AL.,  PEOSECUTORS,  v.  GEORGE 
F.  SNOVER. 

1.  The  state  has  the  right,  by  legislation,  to  protect  fish  in  rivers  and 
streams  not  navigable. 

2.  A  fish  warden  for  a  county,  appointed  by  the  governor,  under  the  act 
of  1871,  {Rev.,  p.  433,  §  3,)  has  the  right  to  enter  on  lands  and  destroy 
a  fish-basket,  constructed  in  violation  of  the  statute,  and  the  materials 
of  which  it  is  composed,  so  that  it  may  not  be  again  used ;  and  such 
materials  are  forfeited  to  the  state. 


On  ce)'tiorari  to  the  Court  of  Common  Pleas  of  Warren 
county. 

Argued  at  February  Term,  1880,  before  Justices  Depue 
and  ScuDDER. 

For  the  prosecutors,  Shipman  &  Son. 
For  the  defendant,  Henry  S.  Harris. 

The  opinion  of  the  court  was  delivered  by 

ScuDDER,  J.  The  prosecutors,  Lewis  C.  "Weller,  John 
Smith,  William  Wiley,  Peter  Brugler,  and  Hampton  P. 
Gardner,  were  sued  in  the  court  for  the  trial  of  small  causes, 
for  entering  on  the  lands  of  the  plaintiff,  George  F.  Snover, 
and  breaking  up  and  destroying  a  fish-basket,  erected  or 
placed  in  or  along  the  Paulius  Kill,  a  stream  tributary  to  the 
Delaware  river,  near  Columbia,  and  above  tide-water.  A 
<iam  was  erected  in  the  bed  of  the  main  stream,  or  kill, 
which  caused  it  to  overflow  its  bank  and  run,  for  a  short  dis- 
tance, through  the  land  of  the  plaintiff,  returning  into  the 
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main  stream.  On  this  diverted  stream,  the  fish-basket  m 
question  was  erected.  On  October  12th,  1875,  soon  after  its- 
erection,  the  defendant,  Lewis  C.  Weller,  fish  warden  for  the 
county  of  Warren,  entered  on  the  lands  of  the  plaintiff,  and^ 
by  his  direction,  the  other  defendants  tore  out,  broke,  and 
destroyed  the  basket,  cutting  Uj)  the  materials  of  which  it  was 
composed.  The  principal  defendant  justified  his  act  as  a 
public  officer  performing  his  duty,  under  the  act  to  regulate 
the  fisheries  in  the  river  Delaware,  and  for  other  purposes,, 
and  the  supplements  thereto.     Mev.,  p.  426. 

Tiie  supplement  of  March  15th,  1871,  {Eev.,  p.  433,  §  3,) 
provides  for  the  appointment,  by  the  governor  of  the  state,  of 
a  fish  warden  in  each  county  adjoining  the  river  Delaware, 
wiiose  duty  it  shall  be,  on  view  or  information,  to  enforce  the 
fishing  laws  witiiin  their  respective  counties.  They  are  author- 
ized to  visit  any  dam,  weir,  fish-basket,  brush-net,  or  other 
apparatus  for  taking  fish,  for  the  purpose  of  removing  tlie 
same,  as  therein  provided.  The  act  further  provides  (§  41), 
that  it  shall  be  the  duty  of  the  fish  warden  to  remove  from  the- 
river  Delaware,  wheresoever  the  same  may  be  found,  all  such 
weirs,  racks,  fish-baskets,  fishing  dams,  or  pounds,  or  any 
seine,  brush-dam,  or  other  device,  anchored,  staked,  or  fast- 
ened, for  the  purpose  of  taking  fish  in  the  said  river,  and  all 
boats,  lines,  implements,  and  materials  used  in  violation  of 
this  act,  shall  be  forfeited  to  the  state,  and  all  such  weirs, 
racks,  baskets,  dams,  or  pounds  may  be  destroyed,  and  ren- 
dered incapable  of  taking  fish. 

Section  2  of  the  act  of  February  28th,  1872,  among  other 
things,  provides  that  the  fish  wardens  shall  first  give  notice,, 
in  two  newspapers  of  their  respective  counties,  that  said  con- 
trivances are  known  to  exist,  and  are  declared  common  nui- 
sances, ordering  them  to  be  dismantled  by  their  owners  or 
managers,  so  as  to  render  them  no  longer  capable  of  taking 
or  injuring  the  fishes  of  the  streams,  of  whatever  kind ;  and 
if,  at  the  expiration  of  ten  days  from  the  date  of  said  notice, 
the  dismantling  shall  not  have  taken  place,  then  the  said  fisli 
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wardens,  or  others,  shall  proceed  to  remove,  or  destroy,  or 
dismantle  the  said  obstructions,  as  hereinbefore  directed. 

By  the  supplement  of  April  4tli,  1873,  (§  1),  the  original 
act  and  supplements  were  extended,  and  applied  to  the  Dela- 
ware river  and  bay,  and  their  tributaries  within  the  jurisdic- 
tion of  this  state. 

In  the  court  for  the  trial  of  small  causes,  a  judgment  was 
given  in  favor  of  the  plaintiff,  for  $35  damages,  and  costs. 
On  appeal  to  the  Court  of  Common  Pleas,  this  judgment 
was  reversed,  and  a  judgment  given  in  favor  of  the  plaintiifs 
and  against  the  defendants,  for  $10  damages,  "for  the  destruc- 
tion of  the  material  of  which  the  basket  was  composed^' 

The  defendants  do  not  justify  by  the  abatement  of  a  nui- 
sance at  common  law,  but  under  the  statute,  and  the  question 
presented,  on  the  facts  as  stated,  is  simply  one  of  statutory 
construction. 

By  the  concessions  and  agreements  of  the  proprietors,  free- 
holders, and  inhabitants  of  the  province  of  West  Jersey,  dated 
March  3d,  1676,  {Learning  &  Spicer  390,  ch.  VI.,)  all  the  inhab- 
itants of  \¥est  Jersey  were  granted  the  liberty  of  fishing  in 
Delaware  river.  Such  liberty  was  afterwards  restrained, 
when  the  abuses  whicii  it  occasioned  became  apparent.  Our 
first  statute  to  regulate  fisheries  in  the  river  Delaware,  passed 
November  26th,  1808,  has  been  followed  by  supplements 
down  to  tlie  present  time,  from  time  to  time,  as  the  need  for 
particular  provisions  was  manifested.  The  great  interest  of 
the  general  government,  and  of  the  government  of  our  statt^, 
in  protecting  fisheries,  in  stocking  them  with  fish,  in  guarding 
them  as  a  supply  of  food  for  our  people,  and  in  fostering  the 
raising  of  game  fish,  has  been  manifested  by  frequent  legisla- 
tion and  appropriations  for  these  purposes.  The  right  of  the 
state  thus  to  legislate  cannot  be  disputed.  It  was  passed  upon 
without  question,  in  Shoemaker  v.  State,  Spenc.  153,  and  in 
other  cases  in  our  courts. 

Chief  Justice  Parker,  in  Commonwealth  v.  Chapin,  5  Pick. 
199,  says :  "  The  common  law  right  of  several  fishery  in 
the  owners  of  lands  bordering  on  rivers  not  navigable,  is 
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subject  to  a  reasonable  qualification,  in  order  to  protect  the 
rights  of  others,  who,  in  virtue  of  owning  the  soil,  have  the 
same  right,  but  might  lose  all  advantage  from  it,  if  their 
neighbors  below  them,  on  a  stream  or  river,  might,  with  im- 
punity, wholly  impede  the  passage  of  fish  into  the  lakes,  or 
ponds  wiiere  they,  by  instinct,  prepare  for  the  multiplication 
of  the  species.  This  restriction  is  founded  upon  that  univer- 
sal principle  of  every  just  code  of  laws,  "Sic  utere  tuo,  ut 
allenum  non  Icedas." 

Chief  Justice  Shaw  says  :  "  It  seems  to  be  well  settled  that 
the  obstruction  of  the  jjassage  of  the  annual  migratory  fish 
through  the  waters  and  streams  of  the  commonwealth,  is  not 
an  indictable  ofience  at  common  law ;  but  the  right  to  have 
these  fish  pass  up  rivers  and  streams,  to  the  head  waters 
thereof,  is  a  public  right,  and  subject  to  regulation  by  the 
legislature."  Commonwealth  v.  Essex  Co.,  13  Gray  247 ; 
Holyoke  Co.  v.  Lyman,  15  Wall.  500. 

The  penalties  imposed  by  such  legislation  have  been  by 
indictment,  fines,  imprisonment,  and  the  forfeiture  and  destruc- 
tion of  articles  used  in  effecting  the  injury.  Our  statutes 
concerning  fisheries,  game,  clams,  and  oysters,  furnish  illus- 
trations of  the  kinds  of  preventive  punishments  which  have 
been  sanctioned  by  our  laws,  and  cases  of  their  imposition 
will  be  found  in  our  reports,  even  to  the  extent  of  the  seizure 
of  the  property  of  non-residents,  when  c&ught  Jlagi'ante  delicto. 
Haney  v.  Compton,  7  Vi-oom  507. 

The  question  whether  the  destruction  of  private  property 
for  public  purposes,  is  a  taking  for  public  use,  within  the 
meaning  of  the  constitutional  prohibition  of  such  taking  with- 
out compensation,  has  been  elaborately  discussed  in  American 
Print  Works  v.  Lawrence,  1  Zab.  248 ;  Hale  v.  Lawrence,  Id. 
714;  S.  C,  3  Zab.  590,  in  cases  where  buildings  were  destroyed 
by  public  officers,  to  prevent  the  spread  of  a  conflagration. 

In  Wynebruner  v.  People,  13  N.  Y.  378,  the  provisions  of 
the  act  to  prevent  intemperance,  or  the  proliibltoiy  liquor 
law,  authorizing  the  destruction  of  intoxicating  liquors  owned 
and  possessed  by  persons  within  the  state,  in  a  summary  way, 
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was  held  uncoustitutional  in  its  aj)plication  to  liquors  owned 
and  possessed  before  the  act  took  effect,  but  not  to  those 
acquired  afterwards.  This  distinction  was  stated  and  followed 
in  Phelps  v.  Racey,  60  N.  Y.  10,  in  the  enforcement  of  the 
statute  prohibiting  any  one  from  having  in  possession  game- 
birds,  of  the  kinds  specified,  after  a  certain  time,  where  the 
birds  were  acquired  subsequent  to  the  passage  of  the  act,  and 
with  the  presumed  knowledge  of  its  provisions  and  condi- 
tions. The  court  say  that,  in  like  circumstances,  the  legisla- 
ture may  pass  many  laws,  the  effect  of  whicii  may  be  to 
impair,  or  even  destroy  the  right  of  property.  As  a  deduc- 
tion from  the  references  already  made,  in  their  apjilication  to 
the  present  case,  it  may  be  said  that,  after  a  statute  has 
declared  an  invasion  of  a  public  right  to  be  a  nu'sance,  which 
may  be  abated  by  the  destruction  of  the  object  used  to  effect 
it,  the  person  who,  with  actual  or  constructive  notice  of  the 
law,  sets  up  such  nuisance,  cannot  sue  the  officer  whose  duty 
it  has  been  made,  by  statute,  to  execute  its  provisions. 

The  defendant,  Lewis  C.  Weller,  as  fish  warden,  destroyed 
the  fish-basket  of  the  plaintiff,  and  cut  up  the  material  used 
in  its  construction.  Was  he  authorized,  in  so  doing,  by  the 
statute? 

Section  4  of  the  act  of  March  15th,  1871,  says  he  may 
remove  the  basket ;  that  all  materials  used  in  violation  of  the 
act  shall  be  forfeited  to  the  state,  and  that  all  baskets  may  be 
<lestroyed  and  rendered  incapable  of  taking  fish.  It  is  said 
that  the  authority  to  i-emove  and  destroy  the  basket,  and  lo 
render  it  incapable  of  taking  fish,  does  not  warrant  the  cutting 
up  and  destruction  of  the  materials  of  which  it  is  composed. 
This  was  the  view  taken  in  the  court  below,  applying  the 
strictest  construction  to  this  police  regulation  and  power.  I 
think  the  destruction  of  the  fish-basket  does  not  call  for  any 
very  nice  care  in  preserving  the  materials  of  which  it  is  com- 
posed. In  the  case  of  the  American  Print  Works  v.  Lawrence, 
above  cited,  a  question  was  raised  whether  the  destruction  of 
the  building  to  prevent  the  spread  of  fire,  authorized  the 
blowing  up  of  the  goods  contained  within  it,  but  not  whether 
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they  were  authorized  to  blow  up  the  materials  of  which  the 
building  was  composed. 

But  if  it  be  conceded  that  to  destroy  the  fish-basket  will 
not  warrant  the  destruction  of  its  materials,  in  what  way  is 
the  plaintiff  entitled  to  the  remedy  he  seeks?  It  must  be 
admitted  that  his  fish-basket  was  in  the  stream,  in  clear  vio- 
lation of  the  law,  and  if  so,  by  Section  4  it  was  forfeited  to 
the  state.  If  forfeited,  it  was  lost  to  him  when  seized,  and 
he  cannot  be  injured  by  its  destruction.  If  the  officer  had 
no  right  to  break  it  up,  he  will  be  answerable  to  the  state, 
and  not  to  the  plaintiff. 

AVe  have  not  considered  the  sufficiency  of  the  notices  re- 
quired under  Section  2  of  the  act  of  February  28th,  1872, 
because  no  copies  of  the  notices  are  printed  with  the  state  of 
case  presented  to  the  court.  The  court  below  seemed  to  think 
they  were  too  general,  and  doubted  the  effect  of  the  act 
repealing  the  requirement  for  such  notice,  passed  March  27th, 
1874,  to  take  effect  when  concurred  in  by  the  legislature  of 
Pennsylvania,  but  did  not  put  its  judgment  on  these  grounds, 
but  for  the  destruction  of  the  material  of  which  the  basket 
was  composed.  Neither  have  we  attempted  to  construe  the 
act  of  April  13th,  1876,  [Rev.,  p.  456,)  entitled  "An  act  for 
the  preservation  of  fisli,"  because  it  was  passed  subsequent  to 
the  act  complained  of  in  this  suit. 

The  judgment  should  be  reversed,  with  costs. 


ELIZA  CADMUS  v.  ALFRED  BARNEY. 

Where  goods  distrained  for  rent  are  left  on  the  demised  premises,  in 
the  possession  of  the  tenant,  and  there  impounded,  in  an  action  for 
pound  breach  and  treble  damages,  [Rev.,  p.  310,  §  10,)  against  a  person 
claiming  to  be  the  owner,  it  is  necessary  to  prove  that  he  had  notice 
of  the  impounding. 
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On  certiorari  to  the  Court  of  Common  Pleas  of  Passaic 
county. 

Argued  at  February  Term,  1880,  before  Justices  Depue, 
ScxJDDER  and  Knapp. 

For  the  plaintiff,  H.  K.  Coddington. 

For  the  defendant,  T.  M.  Moore. 

The  opinion  of  the  court  was  delivered  by 

SCUDDER,  J.  The  plaintiff,  Eliza  Cadmus,  distrained  the 
goods  and  chattels  of  William  Hudson  and  others,  her  ten- 
ants, for  $250,  six  months'  rent  in  arrears,  July  3d,  1876. 

Among  the  articles  distrained  upon  was  a  cow,  which  had 
been  sold,  about  a  month  previous,  to  Hudson,  by  Alfred 
Barney,  the  defendant,  for  which  a  promissory  note  had  been 
given.  The  warrant  for  distress,  and  the  notice  to  Hudson 
and  others,  the  tenants,  were  in  usual  form.  The  goods  dis- 
trained were  left  on  the  demised  premises,  and  are  said  to 
have  been  there  impounded.  The  evidence  sent  up  on  the 
rule  to  certify  the  facts  proved,  is  quite  meagre,  and  does  not 
show  that  any  one  was  left  in  charge  of  the  goods  distrained^ 
but  it  may  be  inferred  that  the  tenants  were  entrusted  with 
the  care  of  these  goods,  for  the  landlord.  Such  act  may  con- 
stitute a  good  impounding,  under  our  statute  concerning  dis- 
tresses, [llev.,  p.  310,  §  9,)  by  which  a  distress  may  be  im- 
pounded in  such  place,  or  on  such  part  of  the  premises  as- 
shall  be  most  convenient  for  the  purpose.  This  act,  copied 
from  11  Geo.  11.,  c.  XIX.,  §  10,  has  been  construed  in  Thomas 
V.  Harries,  1  M.  &  G.  695,  and  such  impounding  held  to  be 
good  against  the  tenant,  who  had  notice. 

July  8th,  1879,  the  defendant,  Barney,  sent  a  person  to  the 
tenants,  Hudsons,  with  an  order  for  the  delivery  of  his  cow» 
He  says  he  did  so  because  Hudson  could  not  pay  for  her,  and 
further  says  :  "  I  did  not  know  she  had  been  distrained;  he^ 
Hudson,  said  Mrs.  Cadmus  had  seized  his  goods  for  rent,  and 
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I  had  better  take  my  cow  away.  Two  or  three  days  after,  I 
sent  an  order  for  the  cow,  and  got  her." 

John  Caldwell,  who  acted  as  bailiff  for  Mrs.  Cadmus,  in 
making  the  distress,  says  that  when  he  distrained  the  cow  for 
rent,  Hudsons,  the  tenants,  said  the  cow  was  Barney's ;  that 
he  had  bought  and  given  a  note  for  her,  and  that  after  the 
cow  had  been  taken  away,  he  left  a  demand  for  her,  with 
Barney's  wife,  and  she  offered  the  cow  back. 

On  these  facts,  the  phiintiff  brought  her  action  upon  the 
oase,  against  Barney,  for  a  pound  breach  and  treble  damages, 
under  Section  10  of  the  stafeute,  [Rev.,  p.  310,)  and  costs  of 
suit. 

By  Section  8  of  the  statute,  the  goods  and  chattels  of  any 
other  person  than  the  tenant,  cannot  be  taken  and  seized  as  a 
•distress,  for  arrears  of  rent;  but  if  the  goods  be  once  im- 
pounded, even  though  they  have  been  taken  without  cause, 
the  owner  may  not  break  the  pound  to  get  them  out,  for  they 
•are  in  the  custody  of  the  law.  Co.  Lit.  47 ;  Arch.  Land,  and 
Ten.  *138;  Taylor's  Land,  and  Ten.,  §  606. 

The  question  in  this  case,  therefore,  is  not  whether  the 
-defendant  had  the  right  to  breaK  the  pound  and  take  away 
his  cow,  because  he  was  the  rightful  owner,  and  the  landlord 
had  no  right  to  distrain  iier  for  rent  due  from  his  tenant,  but 
whether  the  plaintiff  has  shown  facts  which  entitle  her  to 
maintain  her  penal  action  for  treble  damages  and  costs,  for  a 
pound  breach,  under  the  statute.  The  proof  has  failed,  in  an 
■essential  point,  to  sustain  the  action,  for  it  does  not  show  that 
the  defendant,  Barney,  knew,  when  the  cow  was  taken,  that 
she  was  impounded.  The  tenant,  who  was  left  by  the  land- 
lord in  possession  of  the  goods,  after  distraint,  told  him  that 
his  goods  had  been  distrained,  but  not  that  Barney's  cow  had 
been  taken,  and  that  he  had  better  come  and  get  his  cow.  If 
the  cow  had  been  put  in  a  public,  or  common  pound,  there 
would  have  been  notice  on  that  fact,  of  the  impounding,  but 
■where  the  goods  taken  in  distress  are  left  on  the  premises,  and 
in  the  possession  of  tiie  tenant,  without  change,  there  should 
be  some  evidence  to  show  that  the  owner,  when  he  took  the 
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property  claimed  by  him,  knew  of  the  impounding.  This 
strictness  of  proof  is  required  because  the  action  is  penal  in 
its  character. 

The  hardness  of  this  action  is  shown  by  the  fact  that 
although,  after  the  alleged  breach,  the  defendant  offered  to 
give  up  the  cow  on  demand,  waiving  his  right,  to  avoid  liti- 
gation, yet  the  plaintiif  pi'oceeded  with  what  she  supposed  was 
her  technical  right  of  action  for  treble  damages. 

The  Court  of  Comuion  Pleas  directed,  under  these  facts, 
that  the  jury  should  render  their  verdict  for  the  defendant,  as 
we  understand  the  case,  because  of  the  failure  of  proof,  and 
were  right  in  so  doing. 

The  judgment  for  the  defendant  will  be  affirmed,  with 
costs. 


STATE,    GARRET    E.  WINANTS    ET    AL.,    PROSECUTORS,    v. 
JERSEY  CITY  AND  HENRY  A.  BOORAEM. 

1.  Lands  on  tide-waters  below  high-water  mark,  and  entirely  separate 
from  fast  land,  the  title  being  in  the  state,  cannot  be  assessed  for  taxes. 

2.  Where  a  writ  of  certiorari  is  allowed  to  review  the  proceedings  upon 
which  a  declaration  of  sale  for  taxes  is  founded,  on  objections  availa- 
ble in  ejectment,  delay  in  the  prosecution  is  not  a  good  cause  for  dis- 
missal at  the  hearing. 

On  eertiorari.     In  matter  of  taxation. 

Argued  at  February  Term,  1880,  before  Justices  Depub, 
ScUDDER  and  Knapp. 

For  the  prosecutors,  J.  IF.  Scudder. 

For  the  defendants,  G.  Collins. 

The  opinion  of  the  court  was  delivered  by 
Scudder,  J.    The  assessors  of  Jersey  City,  in  1856,  assessed 
for  general  taxes,  Block  53  on  A^an  Vorst  township  map,  to 
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Peter  Bentley  &  Co.  The  lots  in  coutroversy  belonged,  at 
that  time,  to  Garret  E.  Winants,  Andrew  Gierke,  Dudley  S. 
Gregory,  Henry  J.  SouLhraayd,  and  others,  and  have  since 
been  conveyed  to  the  prosecutors. 

These  lots  were  sold  for  the  taxes  of  1856,  and  a  declara- 
tion of  sale  made  to  Michael  Lienan,  the  purchaser,  who  after- 
wards conveyed  them  to  Henry  A.  Booraem. 

June  14th,  1864,  Garret  E.  Winants  presented  his  petition 
to  the  common  council  of  Jersey  City,  and  on  June  28th, 
1864,  by  resolution,  the  sale  for  taxes  of  1856  was  directed 
to  be  canceled  of  record,  on  payment  of  the  taxes  of  1856, 
with  interest  and  costs,  on  the  ground  that  the  lots  of  land  had 
never  belonged  to  Peter  Bentley  &  Co.,  to  whom  they  were 
assessed,  and  because  there  were  doubts  concerning  the  legal- 
ity of  the  assessment,  said  block  having  been  covered  by  water 
at  the  time  of  the  assessment,  and  having  been  assessed  inde- 
pendently of  any  adjacency  to  fast  land. 

All  the  deeds  between  the  parties  claiming  to  own  these 
lots  prior  to  the  assessment  of  1856,  described  them  as  land 
under  water,  flowed  by  the  tide-water  of  the  Hudson  river ; 
and  by  the  evidence  taken,  it  appears  that  they  were  then 
seven  hundred  feet  below  high-water  mark,  and  entirely  sepa- 
rated from  fast  land  above  high-water  mark. 

It  is  not  necessary  to  consider  the  formal  questions  raised, 
as  to  tiie  persons  to  whom  the  assessment  was  made,  and  the 
proceedings  in  making  sale,  for  the  fundamental  error  that 
these  lands  under  tide-water  ^vere  not  liable  to  assessment  for 
taxes,  invalidates  all  the  proceedings  taken  by  the  city  to 
make  sale  of  the  lots  of  land  in  controversy.  In  State, 
V.  Jersey  City,  1  Dutcher  525-528,  Justice  Elmer  said : 
"If  the  blocks  and  lots  covered  with  water  had  been, 
in  this  case,  valued  and  assessed  entirely  distinct  from  the 
upland,  I  should  have  felt  constrained  to  hold  that  the  assess- 
ment could  not  be  supported."  A  narrow  strip,  five  feet  in 
width,  above  the  ordinary  high-water  mark  of  the  Hudson 
river,  saved  the  assessment  in  that  case. 

State,  Bentley  et  ciL,  pros.,  v.  Jersey  City,  1  Dutcher  530, 
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affirmed  the  tax  on  water  lands  because  they  were  included 
within  the  boundaries  of  the  grant  from  the  state  to  Nathaniel 
Budd,  in  1838,  and  the  prosecutors  had  obtained  a  license  to 
wharf  out  within  certain  limits.  These  cases  were  decided 
in  June  Term,  1856,  the  year  in  which  this  assessment  was 
made,  and  have  been  since  approved  in  other  cases. 

The  former  case  is  cited  in  Stevens  v.  Paterson  and  Neivark 
R.  R.  Co.,  5  Vroom  532-546,  wliei  e  the  title  of  the  state  to  the 
lands  in  navigable  water,  within  its  territorial  limits,  lying 
below  high-water  line,  is  definitely  settled. 

The  prosecutors,  when  they  first  learned  that  the  lots  had 
been  sold,  presented  their  petition,  which  was  gran  led  by  the 
city;  they  have  paid  the  taxes,  interest,  and  costs  required 
of  them  ;  they  have  always  claimed  possession,  and  have  filled 
in  and  improved  the  land,  at  great  expense.  The  purchaser 
at  the  tax  sale,  Michael  Lienan,  refused  to  receive  from  the 
city  the  amount  paid  by  him  for  the  declaration  of  sale,  and 
his  grantee,  Henry  A.  Booraem,  has  been  brought  in  under 
this  writ  of  certiorari,  to  conclude  him  by  the  record. 

This  writ  having  been  allowed  to  review  the  proceedings 
upon  which  the  above-named  declaration  of  sale  is  founded, 
on  objections  available  in  ejectment,  delay  in  the  prosecution 
is  not  a  good  cause  for  dismissal  at  the  hearing.  Rev.,  p.  1045, 
§  15  ;  State,  Baxter,  j)^'os.,  v.  Jersey  City,  7  Vroom  188  ;  State, 
Evans,  pros.,  v.  Jersey  City,  6  Vroom  381 ;  State,  Graham, 
pros.,  V.  Paterson,  8  Vroom  380. 

The  assessment  is  set  aside,  and  all  proceedings  under  it 
declared  void. 


STATE,    EX    EEL.    THOMAS    ANDERSON,    v.   JOSEPH    HILL, 
COLLECTOR  OF  SUSSEX  COUNTY. 

1.  The  act  of  1873,  (Pamph.  L.,  p.  110,  §  1,)  giving  the  judges  of  the 
Court  of  Coaimon  Pleas  of  the  several  counties  a  per  diem  fee  of  $5, 
is  not  applicable  to  the  president  or  law  judge  of  Sussex  county,  who. 


352         NEW  JERSEY  SUPREME  COURT. 

Anderson  v.  Hill. 

by  statute  of  1871,  page  541,  receives  a  fixed  salary,  but  to  receive  no 
other  compensation  whatever. 
2.    Explicit  words  of  exclusion  from  other  benefit,  in  a  special  statute, 
should  be  changed  by  a  law  equally  explicit,  or  by  necessary  impli- 
cation. 


Application  for  mandamus  to  the  collector  of  the  county  of 

Sussex. 

Argued  at  February  Term,  1880,  before  Justices  Depue, 
ScuDDER  and  Knapp. 

For  the  relator,  Chas.  J.  Roe. 

The  opinion  of  the  court  was  delivered  by 

ScuDDER,  J.  The  relator,  law  judge  of  the  Court  of 
Common  Pleas  of  the  county  of  Sussex,  claims  a  per  diem 
allowance  of  $5  for  thirty-six  days  of  actual  attendance  in 
the  discharge  of  his  duties  at  the  stated  and  special  terms  of 
the  courts  of  said  county,  between  tiie  23d  day  of  September, 
1878,  and  the  8th  day  of  March,  1879.  The  collector  of  the 
county  has  refused  to  pay  on  the  certificate  of  the  clerk  and 
surrogate,  of  the  number  of  days'  attendance,  and  the  amount 
due  for  such  allowance ;  Irence  this  application  is  made. 

The  act  under  which  the  relator  was  appointed,  (Pamph.  L. 
1871,  p.  541,  §  3,)  enacts  that  the  president,  or  law  judge  of 
the  Court  of  Common  Pleas  of  Sussex  county,  shall  receive  a 
salary  of  $1000  per  annum,  to  be  paid  by  the  board  of  chosen 
freeholders  of  said  county,  in  quarterly  payments,  but  to  receive 
no  other  compensation  whatever. 

The  act  under  which  he  claims  additional  compensation, 
{Pamph.  L.  1873,  p.  110,  §  1,)  enacts  that  the  judges  of  the 
Inferior  Courts  of  Common  Pleas,  in  the  several  counties  of 
this  state,  shall  hereafter  each  receive  a  per  diem  allowance  of 
$5  for  every  day  they  shall  actually  attend  in  the  discharge 
of  their  duties,  &c. 

Does  this  latter  statute  take  away  the  express  prohibition 
of  the  former  law,  that  he  shall  receive  no  other  compensation 
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whatever?  There  is  a  general  repealing  section  (§  2)  that  all 
acts  and  parts  of  acts  inconsistent  therewith  are  thereby 
repealed,  but  no  express  repealer  of  the  act  of  1871.  This 
may  well  apply  to  the  act  of  March  18th,  1869,  (Pamph.  L., 
p.  511,)  which  gave  the  judges  of  the  Court  of  Common 
Pleas  a  per  diem  allowance  of  $3  for  every  day's  attendance 
at  court.  There  can  be  no  doubt  that,  under  the  law  of  1869, 
the  relator  could  not  receive  a  pei'  diem  fee  of  $3,  because 
the  later  law  of  1871,  under  which  he  was  appointed,  expressly 
forbade  it.  It  is  claimed  that  the  effect  of  tiie  law  of  1873 
not  only  changes  the  amount  of  the  pe?'  diem,  in  the  general 
law,  to  $5,  but  has  the  additional  effect  of  expunging  the 
words  that  he  shall  receive  no  other  compensation  whatever, 
out  of  the  special  law  which  relates  only  to  the  law  judge  of 
Sussex  county. 

It  is  said  that  this  is  the  necessar}'-  construction  of  the  act, 
because  the  law  of  1873,  in  terms,  includes  the  judges  of  the 
Court  of  Common  Pleas  in  the  several  counties  of  this  state, 
excepting  those  in  the  county  of  Camden,  (see  proviso,  §  1, 
for  this  exception,)  and  this  must  necessarily  mean  all,  except 
those  in  terms  excepted.  It  is  true  that  the  relator  may 
invoke  for  his  aid  the  maxim,  "  Exp?'essio  unius  est  exclusio 
aUerius"  but  we  are  told  that  great  caution  is  always  requisite 
in  its  application,  in  the  construction  of  deeds  between  parties, 
to  which  it  is  most  usually  applied  [Broom's  Maxims  *506), 
and  at  least  equal  care  should  be  observed  in  construing  stat- 
utes, which  are,  in  law,  usually  held  to  be  of  more  solemn 
obligation  than  the  private  contracts  of  individuals.  lo 
looking  for  the  legislative  intention,  it  is  pertinent  to  inquire 
whether  there  is  any  reason  for  excluding  Camden  county 
judges,  which  applies  to  the  relator. 

By  the  act  of  1872,  (p.  587,  §  3,)  the  lay  judges,  as  well 
as  the  law  judges  of  Camden  county,  receive  a  salary,  in  lieu 
of  all  compensation  and  fees  that  said  judges  are  entitled  to 
by  law. 

It  would  seem,  therefore,  to  have  been  the  legislative  intent 
to  exclude,  rather  than  include,  judges  with  salaries  from 
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partaking  of  the  per  diem  allowance.  It  was  certainly  their 
purpose  to  cut  off  cumulative  pay  to  both  law  and  lay  judges 
with  salaries,  in  the  county  of  Camden ;  whether  they  thereby 
intended  to  give  the  per 'diem  to  other  judges  with  salaries,  is 
at  least  a  matter  of  doubtful  construction. 

In  the  case  of  Strong  v.  Collector y  12  Vroom  232,  it  was 
decided  by  the  court  that  the  prosecutor,  who  was  a  law 
.  judge  of  that  county,  was  entitled  to  the  pa'  diem  fees 
given  by  this  law,  under  the  phraseology  of  the  special  act, 
that  besides  the  salary,  he  should  receive  "  no  other  share 
of  the  fees  or  compensation  divisible  among  the  judges  of 
said  courts." 

These  woi-ds  were  said  not  to  include  per  diem  allowances, 
which  are  not  fees  or  compensation  divisible  among  the  judges. 
This  expression  is  used  in  many  other  acts,  appointing  law 
judges  in  the  counties,  but  in  the  county  of  Sussex,  the  restric- 
tion is  more  comprehensive,  and  cuts  off  all  other  compensation 
than  the  salary. 

When  a  special  act  is  so  distinctive  and  clear  in  its  enun- 
ciations, the  general  law  which  repeals  it  should  be  equally 
clear  and  unmistakable  in  its  purpose.  From  Dr.  Foster^s 
case,  11  Rej),  56,  to  the  present  time,  courts  have  held  that 
repeals  by  implication  are  not  to  be  favored.  Where,  as  in 
this  case,  the  legislature  have  said  that  no  other  compensation 
shall  be  received,  it  is  not  sufficient,  by  a  general  law,  to 
make  a  different  provision  for  a  class  in  which  the  relator 
may  be  included,  and  without  special  reference  to  and  repeal 
of  his  disability,  give  him  the  benefit  of  such  provision.  Such 
explicit  words  of  exclusion  should  be  changed  by  a  law 
equally  explicit,  or  by  necessary  implication.  I  do  not  find 
such  words  in  this  act  of  1873.  This  court  intimated  the 
opinion  in  Strong's  case,  that  if,  by  terms  or  necessary  impli- 
cation, the  per  diem  allowance,  as  well  as  the  fees  given  to 
the  other  judges,  had  been  excluded,  that  the  special  act 
would  not  have  been  repealed  by  the  general  expressions  used 
in  the  act  of  1873.  That,  in  my  judgment,  was  correct,  and 
should  be  followed  in  this  case,  which  goes  to  that  extent. 
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The  subsequent  act  of  March  14th,  1879,  which  enacts 
that  a  judge  of  a  Court  of  Common  Pleas  receiving  a  salary, 
shall  not  receive  a  per  diem  allowance,  nor  any  fees,  is  a  legis- 
lative determination  of  this  question,  which  has  been  hereto- 
fore held  in  some  uncertainty,  but  affords  us  no  aid  in  con- 
struing the  statute  under  consideration. 

The  mandamus  is  refused. 


STATE,  JEKSEY  CITY  LAND  AND  BASIN  COMPANY,  PROSE- 
CUTORS, V.  JAMES  H.  LOVE  ET  AL. 

;STATE,  BENJAMIN   EDGE,  PROSECUTOR,  v.  JOHN  E.  SCOTT, 
CITY  CLERK,  ET  AL. 

Where  writs  of  certiorari  are  prosecuted  merely  to  set  aside  assessments  of 
taxes  on  land,  and  not  to  review  proceedings  in  aid  of  the  prosecu- 
tor's title,  they  must  be  applied  for  promptly,  before  the  public  have 
been  subjected  to  the  delay,  expense  and  loss  incident  to  the  legal 
methods  of  collection  and  sale. 


On  certiorari.     In  matter  of  taxation. 

Argued  at  February  Term,  1880,  before  Justices  Depue, 
"ScuDDER  and  Knapp. 

For  the  prosecutors,  A.  T.  McGill,  Jr.,  and  William  C.  Fisk. 

For  the  defendants,  Leon  Ahhett. 

The  opinion  of  the  court  was  delivered  by 

ScUDDER,  J,  These  writs  bring  up  the  assessments  for 
city  general  taxes  for  the  years  1872,  1873,  and  1874,  in  one 
case,  and  in  the  other,  for  the  years  1869,  1870,  1871,  1872, 
1873,  and  1874.  They  were  also  issued  to  bring  up  certain 
alleged  proceedings  for  the  sale  of  the  lands  assessed  for  taxes, 
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but  no  return  of  such  proceedings  has  been  made  in  either 
case,  because,  as  appears  in  the  state  of  the  case,  the  defend- 
ants have  consented  to  the  setting  aside  of  the  tax  sales. 

These  writs  are  therefore  prosecuted,  not  to  review  pro- 
ceedings upon  which  deeds,  declarations  of  sale,  and  convey- 
ances are  founded,  under  the  act  of  1869,  {Rev.,  p.  1046,  §  15,)> 
and  in  aid  of  the  prosecutors'  title,  but  merely  to  set  aside  the 
assessments  of  taxes  on  their  lands. 

The  single  legal  objection  to  these  assessments  is  that  the 
lands  were,  at  the  time,  below  high-water  mark.  Admitting 
this  to  be  so,  no  reason  is  given  for  the  delay  of  the  prose- 
cutors in  seeking  their  remedy. 

The  wise  rule  stated  in  State  v.  Hudson  City,  5  Dutcher  115, 
State,  Weart,  pros.,  v.  Jersey  City,  12  Vroom  510,  and  in  other 
cases,  should  be  enforced.  Such  delay  manifests  laches,  for 
which  the  writs  should  be  dismissed,  without  considering  the 
alleged  grievances  over  which  the  prosecutors  have  slept  so  long.. 
In  cases  of  assessments  for  general  taxes,  applications  for  review 
must  be  made  promptly,  before  the  public  have  been  subjected 
to  the  expense  and  loss  incident  to  the  methods  of  collection. 
The  tax-payer  who  takes  all  the  time  that  collectors  will  give 
him,  and  until  they  are  obliged  to  make  sale  of  the  assessed 
lands  for  taxes,  is  entitled  to  little  favor,  when  seeking  to  set 
aside  the  assessment. 

In  these  cases,  the  prosecutors  have  never  disclaimed  the 
ownership  of  this  land,  but,  on  the  contrary,  they,  and  those 
under  whom  they  claim  title,  have  always  asserted  their  right 
to  it,  and  have  mapped  and  sold  the  property,  from  time 
to  time,  as  their  own,  prior  to  the  grant  from  the  state,  in 
November,  1874,  and  since. 

Having  now  learned  that  it  has  been  decided  that  lands  on 
tide-waters,  below  high-water  mark,  belong  to  the  state,  they 
seek  to  avoid  the  taxes  assessed  upon  these  lands  prior  to  the 
state  grant  in  1874,  which  have  been  so  long  delayed  in  pay- 
ment. If  the  court  should  relax  the  rule  holding  tax-payers 
to  promptness  in  the  review  of  such  assessments,  many  others 
might  now  ask  similar  relief,  and  the  city  would  be  seriously 
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embarrassed  and  hindered  in  the  collection  of  taxes.  This 
will  only  be  done  where  the  court  is  constrained  to  do  so 
under  the  provisions  of  the  act  of  1869,  allowing  time  for 
such  review  in  aid  of  title. 

In  State,  Winants,  pros.,  v.  Jersey  City,  at  the  present  term, 
the  writs  were  issued  in  aid  of  title,  where  the  lands  had  been 
sold  for  taxes,  and  for  this  reason  the  court  held  the  writs, 
and  adjudged  the  assessments  void. 

In  these  cases,  as  the  purpose  is  to  set  aside  the  assessments 
only,  we  think  tiie  prosecutors  are  precluded,  by  the  lapse  of 
time,  from  questioning  the  assessments. 

The  sales  to  the  city  will  be  set  aside,  and  the  writ  of  cer- 
tiorari dismissed,  without  costs. 


STATE,  TEENTON  IRON  COMPANY,  PEOSECUTOR,  v.  CHARLES 
B.  YARD,  RECEIVER  OF  TAXES  OF  TRENTON. 

1.  The  supplement  of  March  7th,  1878,  to  the  act  concerning  corpora- 
tions, wliicli  provides  "  that  all  tlie  real  and  personal  estate  of  every 
corporation  incorporated  by  any  act  of  the  legislature,  or  by  the  filing 
of  a  certificate,  or  otherwise,  under  any  general  law  of  the  state,  shall 
be  taxed  the  same  as  the  real  and  personal  estate  of  an  individual, 
provided  that  the  section  shall  not  apply  to  railway,  turnpike,  insur- 
ance canal,  or  banking  corporations,  or  to  savings  banks,"  is  a  general 
law  within  the  meaning  of  1[  12,  §  7,  Art.  IV.,  of  the  amended  con- 
stitution. 

:2.   Corporations  embraced  within  its  provisions  are  taxable  as  therein 

provided. 

On  cei'tiorari.     In  matter  of  taxation. 

The  prosecutor  is  a  corporation  chartered  by  special  act  of 
the  legislature  of  this  state.  It  was  assessed  in  the  city  of 
Trenton  for  general  taxes,  for  the  year  1879,  upon  all  its  real 
-estate  in  said  city,  which  was  valued  at  the  total  sum  of 
.$139,783,  and  also  upon  personal  property  valued  at  $47,200. 
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The  capital  stock  of  the  company  was  $47,200.  Besides  its- 
real  estate,  it  had  assets  in  the  form  of  tools,  machinery,  mate- 
rial for  manufacture,  and  accounts  receivable,  of  the  value  of 
$468,987.31.  It  has  debts  and  liabilities  to  the  amount. 
of  $518,746.85,  nearly  all  of  which  is  due  to  creditors  resid- 
ing out  of  this  state.  The  prosecutor  paid  the  tax  on  the  real 
estate,  and  claimed  to  have  the  value  of  such  real  estate 
deducted  from  the  capital  stock  and  accumulated  surplus  of 
the  company.  Such  deduction  would  leave  the  prosecutor 
without  personal  property  liable  to  taxation. 

Argued  at  February  Term,  1880,  before  Justices  Depue, 
ScuDDER  and  Knapp. 

For  the  prosecutor,  E.  T.  Green. 

For  the  defendant,  Wm.  L.  Dayton. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The  prosecutor,  a  private  corporation  located 
in  the  city  of  Trenton,  was  assessed  for  taxes  in  1879,  on  its 
real  estate,  at  a  valuation  of  $139,734,  and  on  personal  estate 
valued  at  $47,200.  No  objection  was  made  to  the  tax  on 
the  real  estate ;  that  upon  the  personal  property  is  in  contro- 
versy. 

Upon  the  facts  admitted  and  proved  in  the  case,  the  assess- 
ment is  not  sustainable,  if  the  contention  of  the  prosecutor 
be  correct,  that  the  act  of  1876  is  alone  applicable  in  the  taxa- 
tion of  this  company,  The  defendant  insists  that  the  supple- 
ment to  the  act  concerning  corporations,  passed  March  7th,^ 
1878,  {Pamph.  L.,  p.  61,)  governs  in  and  makes  valid  the 
assessment. 

The  fifteenth  section  of  the  tax  act  of  1866,  {Rev.,  p.  1156,, 
pi.  74,)  provides  "  that  all  private  corporations  in  this  state, 
except"  banking  institutions  and  some  others,  in  which  the 
prosecutor  is  not  embraced,  "  shall  be  assessed  and  taxed  at 
the  full  amount  of  their  capital  stock  paid  in  and  accumulated 
surplus."    The  twenty-tiiird  section  of  the  act,  [Rev.,  p.  1159,, 
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pi.  81,)  requires  the  real  estate  of  private  corporations  to  be 
assessed  in  the  township  or  ward  in  which  said  real  estate  is 
located,  in  the  same  manner  as  the  real  estate  of  individuals, 
and  provides  that  the  amount  of  said  assessment — which  I, 
imderstand  to  mean  the  valuation  of  said  real  estate — shall 
be  deducted  from  the  amount  of  the  capital  stock  and  sur- 
plus and  valuable  assets  of  tlie  corporation. 

Under  tiiese  provisions,  the  prosecutor  asks  exemption  from 
the  personal  tax,  because  the  value  oi  the  real  estate  taxed 
exceeds  the  amount  of  the  capital  stock  and  nccumulated 
surplus  of  the  company,  as  the  words  "  accumulated  surplus," 
as  used  in  the  fifteenth  section,  have  been  interpreted  in  our 
courts — that  is,  the  property  or  fund  which  tiie  corporation 
has  in  excess  of  its  capital  stock,  and  above  all  its  debts  and 
liabilities.  8tate,  Mat.  Ben.  Life  Ins.  Co.,  pros.,  v.  Utter,  5 
Vi'oom  489 ;  State,  People's  Ins.  Co.,  pros.,  v.  Parker,  Id.  479  ; 
S.  C.  on  error,  6  Vroom  575. 

The  fact  appears  that  the  i)rosecutors,  at  the  time  the  tax 
was  levied,  owed  debts  to  creditors  out  of  the  state,  exceeding 
in  amount  the  capital  stock  and  value  of  other  property  of 
the  company,  reduced  by  the  assessed  value  of  the  lands. 
So,  under  those  sections,  there  remained  neither  capital  nor 
surplus  to  be  taxed. 

But,  in  support  of  the  tax,  the  city  claims  it  to  be  valid 
under  the  provisions  of  the  one  hundred  and  fifth  section  of  the 
act  concerning  corporations,  {Rev.,  p.  96,)  as  amended  by  the 
act  of  March  7th,  1878,  [Parnph.  L.,  p.  61,)  entitled  "A  sup- 
plement to  the  act  entitled  '  An  act  concerning  corporations.' " 

The  one  hundred  and  fifth  section,  which  first  appears  iu 
the  Revision,  enacts  "  that  all  the  real  and  personal  estate  of 
any  corporation  hereafter  incorporated  by  any  act  of  the  legis- 
lature, or  by  filing  a  certificate,  or  otherwise,  under  any  gen- 
eral law  of  this  state,  shall  be  taxed  the  same  as  the  real  and 
personal  estate  of  an  individual."  This  act  could  not  have 
applied  to  the  prosecutor,  as  its  incorporation  antedates  the 
enactment.  , 

By  the  supplement  of  1878,  it  was  enacted  that  the  one 
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hundred  and  fifth  section  be  amended  to  read  as  follows : 
"  That  all  the  real  and  personal  estate  of  every  corporation 
incorporated  by  any  act  of  tlie  legislature,  or  by  the  filing  of 
a  certificate,  or  otherwise,  under  any  general  law  of  this  state, 
shall  be  taxed  the  same  as  the  real  and  personal  estate  of  an 
individual ;  provided,  however,  that  the  provisions  of  this 
section  shall  not  apply  to  railway,  turnpike,  insurance,  canal, 
or  banking  corporations,  or  to  savings  banks,  cemeteries, 
church  property,  or  to  purely  charitable  or  educational  asso- 
ciations." 

The  second  section  repealed  all  inconsistent  legislation. 

The  supplement  left  out  the  word  "  hereafter,"  and  thus 
made  its  application  general,  extending  to  all  corporations  not 
expressly  excepted  from  its  operation. 

This  law,  if  valid,  modified,  in  an  essential  degree,  the 
fifteenth  section  of  the  act  of  1866.  Under  the  construction 
put  upon  the  words  "accumulated  surplus,"  which  limited 
their  meaning  to  their  appropriate  sense,  as  a  commercial 
phrase,  inequalities  in  the  taxable  valuation  of  property 
between  individuals,  corporations  having  a  capital  stock  and 
such  as  had  none,  was  found  to  result,  and  such  as  seemed 
inimical  to  the  general  design  of  the  tax  act  of  1866,  which 
was  to  secure  equality  in  taxation. 

Individuals  were  taxable  for  all  their  real  and  personal 
property  in  the  state,  at  its  full  value,  reduced  only  by  such 
debts  as  they,  under  oath,  showed  to  be  justly  due  and  owing 
to  creditors  residing  within  the  state. 

Stock  corporations  having  property  largely  in  excess  of 
their  capital  stock,  were  taxable  on  it  at  a  valuation  reduced 
by  all  their  debts,  wheresoever  owing,  while  corporations 
having  no  capital  stock  were  taxable  upon  all  their  property, 
without  any  deduction  for  debts  or  liabilities. 

This  case  would  present  no  inapt  illustration  of  the  prac- 
tical inequality  introduced  by  this  section  of  the  tax  act. 

The  prosecutor  has  in  this  state,  under  the  protection  of  its 
laws,  property  to  the  admitted  value  of  $608,000.  Under  the 
operation  of  the  sections  referred  to  in  the  act  of  1866,  it 
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would  be  taxable  on  about  §140,000.  If  but  $90,000  had 
been  re[)resented  by  lands,  that  would  have  been  the  entire 
amount  of  its  taxable  property.  The  same  property  held  by 
an  individual  or  private  asisociation  would,  after  deducting 
debts  due  to  creditors  in  the  state,  be  taxable  at  $590,000. 
Owned  by  a  corporation  having  no  cajjital  stock,  tlie  tax 
would  have  been  levied  upon  the  whole  sum  of  $608,000. 

Against  this  manifest  want  of  uniformity,  it  was  the  pur- 
pose of  the  legislature,  by  tlie  act  of  1878,  to  provide.  By 
virtue  of  its  provisions,  corporations  brought  within  its  terms 
stand  with  natural  persons,  in  respect  to  their  taxable  jirop- 
erty,  on  an  even  plane. 

The  act  is  in  accord  with  the  spirit  and  purpose  of  tlie 
general  tax  law,  and  falls  into  harmony  with  all  its  principal 
provisions,  save  those  of  the  fifteenth  and  twenty-third  sec- 
tions. With  parts  of  these,  it  is  in  conflict,  and  they  must,  to 
the  extent  of  the  inconsistency,  yield  to  the  later  expression 
of  the  legislative  will,  if  the  act  has  the  force  of  law. 

The  prosecutor  questions  the  validity  of  the  act  of  1878, 
on  two  grounds.  The  first  is  rested  upon  the  following 
theory:  that  the  one  hundred  and  fifth  section  of  the  act  of 
1875,  limiting  its  application  to  corporations  created  after  its 
passage,  was  a  special  act,  embracing  only  a  portion  of  a  class 
of  subjects,  to  the  exclusion  of  others,  po.ssessed  of  like  qualities 
and  attributes;  and  the  amendment  to  the  constitution  ordain- 
ing that  property  be  assessed  for  taxes  under  general  laws  and 
by  uniform  rules,  being  self-executing,  was  fatal  to,  and 
annulled  this  section;  and  it  having  thus  fallen,  by  force  of 
the  constitutional  conflict,  it  could  not,  as  a  dead  law,  be  the 
subject  of,  or  support  an  amendment. 

Let  it  be  granted  that  a  classification  founded  upon  the 
time  of  the  creation  of  corporations,  would,  in  an  act  for  their 
taxation,  be  subject  to  tlie  criticism  made  by  the  learned  coun- 
sel upon  this  section,  and  that  the  adoption  of  the  constitu- 
tional amendment  referred  to,  rendered  inoperative  the  i)rovi- 
sions  of  the  section;  yet,  yielding  this,  I  am  unable  to  follow 
the  counsel  to  the  result  reached  by  him,  that  such  a  law 
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cannot  be  cured  of  its  defect  by  legislation  in  the  form  of  a 
supplement  or  amendment.  I  can  see  in  the  circumstances  no 
obstacle  in  the  way  of  the  legislature  enacting  a  law  free  from 
the  objectionable  feature,  and  calling  it  a  supplement  or  amend- 
ment to  the  old  law.  On  the  adoption  of  the  constitutional 
amendment,  this  portion  of  the  act  relating  to  corporations 
was  found  to  be  too  limited  in  its  application  to  stand  as  a 
general  law.  The  legislature  desired  to  retain  its  taxing  fea- 
ture, and  to  extend  its  provisions  so  as  to  embrace  corpora- 
tions, irrespective  of  the  time  of  their  creation.  It  was 
convenient  to  substitute  the  new  section  for  the  old. 

It  clearly  was  not  necessary,  in  accomplishing  this  result^ 
to  repeal  the  whole  corporation  act,  and  re-enact  it  with  the 
changed  provisions.  The  method  adopted  was  the  usual,  and, 
as  I  think,  the  proper  one.  There  is  no  constitutional  inter- 
dict upon  such  mode  of  legislation.  I  know  of  no  rule  of 
public  policy  that  it  violates,  and  our  attention  is  not  called 
to  any  case  where  a  court,  on  such  ground,  has  ever  declared 
such  legislation  invalid.  If  the  legislature  had  enacted  the 
law  without  referring  to  the  old  section,  it  would  not  have 
been  subject  to  the  suspicion  of  irregularity,  and  I  am  unable 
to  perceive  how  a  reference  to  the  old  section  can  be  detri- 
mental to  it  as  an  act  of  legislation.  It  does  not  render  the 
expression  of  the  legislative  will  any  the  less  clear  and  cer- 
tain. If  the  objection  here  urged  had  force,  it  would  dis- 
turb a  large  body  of  laws  in  the  state,  amendatory  of  provi- 
sions in  municipal  charters,  which  had  been  held  by  the  courts 
to  be  unconstitutional. 

The  second  objection  urged  against  the  supplement  of  1878 
is  that  it  is  not  a  general  law  within  the  meaning  of  the  con- 
stitutional provision  above  referred  to.  This  objection  is 
rested  upon  the  terms  of  the  proviso,  which  excepts  from  the 
operation  of  the  act,  railroads,  turn[)ikes,  &c. 

The  law  is  general  in  form,  and  the  only  question  raised 
by  this  objection  is  whether  those  corporations  which  are  sub- 
jected to  its  provisions  constitute  such  a  reasonable  classifica- 
tion of  objects  as  entitle  it  to  be  regarded  as  a  general  law,  or 
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whether  to  so  constitute  it,  there  must  have  been  included 
within  the  operations  of  its  provisions  any  or  all  of  the 
excepted  corporations  or  objects. 

It  was  said  in  Van  Riper  v.  Parsons,  11  Vroom  1,  9,  that 
"  interdicted  local  and  special  laws  are  all  those  that  rest  on  a 
false  or  deficient  classification :  their  vice  is  that  they  do  not 
embrace  all  the  class  to  which  they  are  naturally  related  ;  they 
create  preferences  and  establish  inequalities ;  they  apply  to 
persons,  things,  or  places  possessed  of  certain  qualities  or 
situations,  and  exclude  from  their  effect  other  persons,  things,. 
or  places  which  are  not  dissimilar  in  these  respects." 

We  may  refer  to  the  sauie  case,  subsequently  before  this 
court,  for  a  definition  of  what  constitutes  a  general  law, 
(11  Vroom  123) :  ''  A  law  framed  in  general  terms,  restricted 
to  no  locality,  and  operating  equally  upon  all  of  a  group  of 
objects,  which,  having  regard  to  tlie  purposes  of  the  legisla- 
tion, are  distinguished  by  characteristics  sufficiently  marked 
and  important  to  make  them  a  class  by  themselves,  is  not  a 
special  or  local  law,  but  a  general  law."  To  the  purview  or 
enacting  clause  of  the  act,  there  can  be  no  possible  ground  of 
objection.  The  only  question  is  whether  the  particular  objects 
withdrawn  from  its  operation,  naturally  or  reasonably  belong 
to  what  remains  subject  to  its  provisions,  as  proper  members 
of  the  same  class,  for  purposes  of  taxation. 

"All  legislation  is  based,  of  necessity,  on  a  classification  of 
its  subjects,  and  when  such  classification  is  fairly  made,  and 
the  legislation  founded  upon  it  is  appropriate  to  such  classifi- 
cation, such  legislation  is  as  legitimate  now  as  it  woukl  have 
been  prior  to  the  recent  amendments  to  the  constitution."  Van 
Riper  v.  Parsons,  supr^a.  What  subjects  shall  be  grouped 
together  in  a  class  must  be  left,  in  a  large  measure,  to  the  dis- 
cretion of  the  legislature,  in  view  of  the  various  conditions 
and  requirements  of  each,  and  so  long  as  they  are  not  decep- 
tive, or  contrived  with  a  view  to  escape  constitutional  restric- 
tions, they  are  within  legislative,  not  judicial,  control. 

No  one  can  doubt  the  impracticability  of  applying  to  the 
various  sorts  of  corporations,  controlling,  as  they  do,  property 


564  NEW  JERSEY  SUPREME  COURT. 

Miihlenbrinck  v.  Commissioners. 

■widely  different  in  character,  a  method  of  taxation  alike  in  all 
its  details.  To  attain  to  equal  and  uniform  results,  means 
must  be  adopted  suited  to  their  varying  conditions.  It  is  in 
recognition  of  this  necessity  that  we  have  special  methods  of 
assessing  upon  railroad,  bank,  and  each  of  the  other  corpora- 
tions mentioned  in  the  proviso,  their  due  proportion  of  the 
public  tax  levies.  These  particular  modes  of  levying  taxes 
are  being  constantly  enforced  and  approved.  Stcde,  North 
Ward  Nat.  Bank,  pros.,  v.  Newark,  10  Vroom  380 ;  S.  C.  on 
^rror,  11  Vroom  558.  If  they  are  not  objectionable,  a  law 
which  groups  in  one  class  all  other  corporations,  certainly 
cannot  be  called  a  special  law.  In  the  case  of  State,  W.  B.  & 
L.  Ass'n,  pros.,  v.  Hornhaker,  12  Vroom  519,  a  tax  upon  a 
building  and  loan  association,  assessed  under  the  act  of  1878, 
was  sustained. 

But  it  is  said  that  the  act  of  1878  was  repealed  by  a  fur- 
ther supplement  to  the  corporation  act,  passed  March  14th, 
1879.  It  does  not  repeal  the  act  of  1878,  and  its  provisions 
in  no  way  apply  to  the  prosecutor. 

The  act  of  1878  is  valid,  and  was  in  force  at  the  time 
this  tax  was  assesseil.  It  repealed  so  much  of  the  act  of  1866 
as  was  inconsistent  with  its  provisions.  Under  it,  the  prose- 
cutor was  rightly  assessed  upon  its  personal  property,  the  truL' 
assessable  value  of  which  was,  above  its  debts  due  to  creditors 
in  the  state,  in  excess  of  the  amount  for  which  it  was  taxed. 
The  tax,  therefore,  should  be  affirmed. 


STATE,   HENRY    MUHLENBRINCK,    PROSECUTOR,    v.    LONG 
BRANCH  COMMISSIONERS  AND  AUGUSTUS  G.  LANE. 

1.  Power  in  a  municipal  corporation  to  regulate  and  license  a  business 
or  trade,  confers  no  power  to  impose  a  tax  upon  such  business  or 
trade. 

2.  The  rules  and  regulations  which  a  corporation  may  make  in  respect 
to  business  or  trade,  under  its  police  power,  are  such  only  as  have 
relation  to  the  public  health,  morals,  and  order  of  the  community. 
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On  c&^tiorari. 

Argued  at  February  Term,  1880,  before  Justices  Depue^ 
ScuDDER  and  Knapp. 

For  the  prosecutor,  Henry  G.  Clayton. 

For  the  defendant,  F.  K.  Porter. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The  writ  in  this  case  brings  up  for  review  the 
conviction  of  the  prosecutor,  upon  a  complaint  made  by 
Augustus  C.  Viger,  before  Augustus  G.  Lane,  a  police  justice. 
The  offence  charged  against  him  was  a  violation  of  the  twelfth 
section  of  a  certain  ordinance  of  the  Long  Branch  commission- 
ers, entitled  "An  ordinance  concerning  licenses."  The  section 
provides  that  "  no  person  shall  hawk  or  peddle  any  merchan- 
dise, fish,  fruit,  or  provisions  of  any  description,  in  the  limits 
of  the  jurisdiction  of  this  commission,  or  shall  drive  any 
peddler's  wagon,  cart,  or  any  vehicle  used  in  delivering  goods, 
wares,  or  merchandise  therein,  without  being  licensed  by  the 
chairman  of  this  board,  as  hereinbefore  provided,  under  a 
penalty  of  ten  dollars  for  each  and  every  offence." 

The  first  section  authorizes  the  chairman  of  the  commission 
to  "  grant,  under  his  hand  and  seal,  to  so  many  and  such  per- 
sons as  he  shall  think  proper,  licenses  to  carry  on  trade  or 
business,  or  to  drive,  in  the  capacity  of  hucksters,  hawkers, 
and  peddlers,  within  said  limits."  The  fifth  section  provides 
that  "  there  shall  be  charged  to  each  and  every  person  who 
shall  have  been  a  resident  within  the  limits  of  the  jurisdic- 
tion of  the  commission  for  six  months  prior  to  making  appli- 
cation for  such  license,  and  paid  to  the  city  clerk  issuing  the 
same,  the  following  sums,  to  wit :  for  each  and  every  hawker 
and  peddler,  with  the  privilege  of  using  one  peddler's  wagon, 
the  sum  of  three  dollars,  and  for  each  additional  wagon,  the 
sum. of  three  dollars;  for  each  and  every  wagon  or  other 
vehicle  employed   or  used   by  dealers   or  merchants,  in   the 
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delivery  of  goods,  wares,  and  merchandise,  the  sum  of  two 
dollars;  and  that  there  shall  be  cliarged  to  each  and  every 
person  who  shall  not  have  been  a  resident  within  the  limits 
aforesaid,  for  six  months  prior  to  making  such  application, 
the  following  sums :  for  each  and  every  hawker,  huckster, 
and  peddler  using  one  peddler  wagon,  the  sum  of  ten  dollars, 
and  for  each  additional  wagon,  the  sum  of  ten  dollars;  for 
each  and  every  wagon  or  other  vehicle  employed  by  dealers 
or  merchants,  in  the  delivery  of  goods,  wares,  or  merchan- 
dise, the  sum  of  ten  dollars."  The  remaining  portions  of 
the  ordinance  are  devoted  to  regulating  the  prices  to  be  charged 
for  hacks  and  otlier  vehicles,  and  the  conduct  and  deportment 
of  the  drivers.  The  reasons  assigned  for  reversing  the  judg- 
ment of  conviction  are  not  based  upon  any  alleged  irregulari- 
ties in  procedure,  but  are  directed  against  the  validity  of  the 
ordinance  under  which  the  prosecution  was  had.  They  are, 
first,  that  it  is  not  an  ordinance  for  the  regulation  of  the  sub- 
jects of  which  it  treats,  but  one  for  their  taxation  when  no 
power  is  conferred  upon  the  corporation  to  impose  such  tax ; 
second,  that,  regarded  as  a  police  regulation,  it  is  unequal  and 
unjust,  in  that  it  makes  unwarranted  discriminations  between 
citizens  possessed  of  equal  rights  in  the  pursuit  of  the  same 
legitimate  business.  The  prosecutor  was  not  a  resident  within 
the  territorial  jurisdiction  of  the  Long  Branch  commissioners, 
and  had  refused  to  pay  a  license,  as  required  by  the  said  ordi- 
nance, and  the  conviction,  in  his  case,  was  a  proper  one,  if  the 
ordinance  is  valid. 

"The  Long  Branch  Commissioners"  was  created  a  corpora- 
tion, by  act  of  the  legislature,  in  1867,  and  took  certain  spe- 
cial powers  of  control  over  this  summer  resort.  Since  then, 
its  powers  have  been  enlarged  by  various  supplements,  some 
ten  or  more  in  number.  The  latest  supplement  was  passed  in 
1875.  The  power  is  claimed  under  it  to  establish  the  ordi- 
nance in  question.  The  thirty-third  and  thirty-fourth  sections 
of  the  last-mentioned  act  give  power  of  regulation  and  con- 
trol over  a  large  number  of  specially-named  subjects^  and 
authorize  provision  by  ordinance,  by-laws,  &c.,  for  the  general 
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welfare  of  the  town.  No  express  warrant  is  given  by  the 
charter  to  require  a  license  to  be  taken  out  by  persons  pursu- 
ing the  business  of  the  prosecutor. 

Conceding,  as  both  sides  in  this  case  seem  to  do,  that  either 
under  these  acts  or  in  virtue  of  the  ordinary  powers  of  local 
government  belonging  to  such  corporations,  tiirough  which  it 
may  adopt  rules  and  regulations  proper  for  the  good  govern- 
ment of  the  municipality,  the  business  of  such  persons  may 
be  regulated  and  controlled  without  express  authority  so  to 
do,  and  conceding  that  requiring  a  license,  as  a  condition  to 
the  pursuit  of  the  business,  is  an  appropriate  method  of  regu- 
lating its  prosecution,  it  is  a  right  of  regulation  merely 
belonging  to  that  branch  of  municipal  government  known  as 
its  police  power.  Authority  under  a  charter,  to  pass  by-laws 
and  ordinances  to  license,  control,  regulate,  or  prohibit  a  busi- 
ness or  traffic,  within  a  municipality,  gives  no  power  to  impose 
a  tax  for  revenue  purposes.  The  powers  are  essentially  differ- 
ent and  distinct.  They  may  be  unitedly  exercised,  if  such 
appears  to  be  the  legislative  will,  but  between  them  there  is 
no  necessary  or  legal  connection.  Freeholders  of  Essex  v. 
Barbel',  2  Halst.  64.  In  the  recent  case  of  No7'th  Hudson  Co. 
Railway  v.  Hohoken,  12  Vroom  71,  where  this  question  received 
full  consideration,  and  many  authorities  are  collected,  Mr. 
Justice  Depue  remarks  upon  the  almost  entire  unanimity  of 
the  courts,  in  denial  of  the  ability  of  municipal  governments 
to  use  the  power  of  licensing  as  a  revenue  measure,  unless  a 
legislative  intent  is  manifested  that  such  power  may  be  used 
for  that  purpose. 

Is,  then,  the  ordinance  in  question,  so  far  as  it  relates  to  the 
prosecutor  and  those  persons  of  like  employment,  a  matter  of 
local  police,  or  is  it  an  exercise  of  the  power  of  taxation  for 
revenue?  If  the  latter,  it  is  void  and  inefficacious  to  main- 
tain this  conviction.  That  there  is  no  legislative  authority 
given  to  the  corporation  to  impose  a  tax  upon  this  or  any  other 
sort  of  trade,  is  clearly  discoverable,  upon  an  examination  of 
its  charter  provisions ;  they  contain  no  such  grant  of  power. 
When  the  grant  is  not  made  for  revenue,  but  for  regulation 
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merely,  a  fee  for  license  may  be  exacted,  but  it  should  not 
exceed  the  necessary  or  proper  expense  of  issuing  the  license. 
The  fee  must  necessarily  be  prescribed  in  advance,  and  must 
therefore  be  based  upon  estimation.  The  fact  that  the  license 
fee  is  payable  into  the  treasury  of  the  municipality,  provided 
the  fee  be  a  reasonable  one,  does  not  impress  it  with  the  char- 
acter of  a  tax.    Johnson  v.  Philadelphia,  6  Penna.  St.  445. 

It  may  not  be  easy,  in  every  case,  to  determine  with  preci- 
sion, from  the  amount  of  the  fee  charged,  whether  it  is  intended 
as  a  regulation  or  a  tax,  and  all  reasonable  intendment  should 
be  in  favor  of  its  fairness  and  justness  as  a  fee.  A  license  fee 
of  $3  for  hucksters,  hawkers,  and  peddlers,  under  the  ordi- 
nance, is  demanded  of  persons  who  have  resided  for  six  months 
within  the  municipality.  Assuming  this  to  be  a  reasonable 
fee  for  one  so  residing  in  the  town,  upon  what  principle  can  a 
charge  of  $10  against  one  who  has  not  resided  there  for  six 
months,  or  who  resides  outside  of  its  limits,  be  demanded  as 
a  license  fee?  What  circumstances  incident  to  the  one  can 
subject  ihe  public  officers  to  greater  burden  or  trouble  in  con- 
sidering and  granting  license,  than  those  belonging  to  the 
other?  Again,  it  may  be  asked  why  should  the  use  of  each 
additional  wagon  by  him  so  licensed,  call  for  an  additional 
license  fee  ?  It  could  not  be  charged  for  the  use  of  the  public 
streets ;  that  would  be  a  road  tax,  imposed  not  in  a  manner 
authorized  by  law.  If  a  license  fee  of  $3  is  adequate  indem- 
nity to  the  town  for  the  costs  of  issuing  the  license,  in  the  case 
of  the  six  months'  resident,  I  can  conceive  of  no  circumstance 
that  makes  it  inadequate  indemnity  in  the  other  case.  In  K'vpp 
V.  City  of  Paterson,  2  Butcher  298,  under  authority  in  the  char- 
ter of  the  city,  to  pass  ordinances  regulating  its  general  police, 
an  ordinance  passed  exacting  a  fee  of  five  cents  for  each  use  of 
the  public  streets  of  Paterson,  to  sell  hay,  wood,  or  country 
produce,  or  other  articles  usually  sold  in  open  market,  was 
held  to  be  unreasonable  as  a  regulation,  and  illegal,  because  it 
was  a  tax.  In  State  v.  City  of  Hohoken,  4  Vromn  280,  it  was 
held  that,  under  a  charter  giving  authority  to  the  common 
council  to  regulate  the  building  of  vaults,  an  ordinance  re- 
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quiring  owners  of  lands  to  obtain  permits  for  the  erection  of 
vaults  in  front  of  their  premises,  in  the  streets,  and  requiring 
payments  therefor,  graduated  by  the  area  of  the  vaults,  was 
not  a  police  regulation,  but  a  tax  upon  the  owners  of  the 
lands. 

It  is  difficult  to  escape  the  conclusion,  I  think,  drawn  from 
the  whole  tenor  of  this  part  of  the  ordinance,  that  its  purpose 
is  to  tax  these  occupations  for  the  benefit  of  the  treasury.  It 
is  irreconcilable  with  any  other  theory.  By-laws  or  rules 
directing  the  manner  of  using  the  public  streets  by  such  per- 
sons, prohibiting  the  use  of  horns  or  bells  in  the  public  streets, 
or  the  public  outcry  of  vendors,  and  restrictions  of  like  char- 
acter, are  properly  regulations.  And  when  authority  is  given 
to  require  the  possession  of  a  license,  as  a  condition  for  selling, 
a  reasonable  fee,  to  cover  probable  expenses,  can  be  demanded. 
But  the  exaction  of  sums  in  excess  of  such  expenses,  anil 
graduated  by  the  amount  of  business  done,  can  be  nothing- 
else  than  a  tax  upon  such  business.  I  think  this  ordinance, 
so  far  as  it  affects  the  prosecutor  and  those  of  his  class,  is  void, 
as  one  having  for  its  leading  purpose  taxation  for  revenue. 

This  conclusion  leaves  the  prosecution  and  conviction 
against  the  defendant  without  foundation  to  stand  upon.  I 
am  of  opinion  that  the  other  objection  is  equally  fatal  to  it, 
viz.,  "that  it  is  unreasonable  as  a  regulation,  in  its  discrimi- 
nations between  citizens  residing  in,  and  those  outside  the 
limits  of  the  corporation."  Its  direct  tendency  is  to  create 
monopoly. 

The  corporation  is  not  endowed  with  power  to  pass  ordi- 
nances in  restraint  of  trade.  Kipp  v.  Paterson,  supra  ;  Dun- 
ham V.  Rochester,  5  Cow.  462. 

The  control  it  may  exercise  over  business  and  trade,  is  such 
only  as  belongs  to  the  necessities  and  demands  of  local  gov- 
ernment, such  as  have  relation  to  the  general  prosperity  of 
the  citizen,  the  public  health,  order,  and  morals  of  the  com- 
munity. It  cannot,  outside  of  these  considerations,  enter  into 
the  arena  of  business  competition,  to  advance  a  favored  class 
and   retard    others.     All    citizens   in    pursuit   of    legitimate, 
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honest  occupations,  stand  equal  before  the  law,  and  a  police 
power  entrusted  to  a  corporation  is  unreasonably  exercised  in 
making  invidious  distinctions  between  citizens  endowed  with 
equal  rights.  It  is  incompetent  for  this  board  of  commis- 
sioners, entrusted,  as  it  is,  with  tlie  rule  in  local  municipal 
affairs,  to  erect  walls  of  exclusion  against  citizens  without  its 
limits,  or  obstruct  free  commerce  and  trade  between  them  and 
its  own  inhabitants.  No  consideration  has  been  given  to  the 
question  whether,  under  the  powers  granted  to  this  munici- 
pality, it  derives  any  authority  to  require  or  grant  licenses,  in 
this  business,  or  exact  license  fees.  The  question  has  not  been 
discussed  in  the  brief  of  counsel  or  embraced  in  the  reasons 
filed,  but  it  may  be  remarked  that  all  its  authority  in  this  regard 
must  rest  in  warrant  from  the  state.  I  think  the  tenor  of  the 
cases  is  to  the  effect  that  power  to  license  must  come  by  direct 

, ,  grant,  and  cannot  be  taken   by  implication.      C'ooley  on  Tax. 

n  408.     So  much  of  the  ordinance  as  applies  to  the  prosecutor 

)|    is  illegal  and  void,  and  the  judgment  against  him  must  be 

'      reversed. 


HERWICK  C.  DODGE  v.  CLARENCE  W.  BUTLER. 

1.  The  return  of  a  constable  to  an  attachment  that,  on  a  day  named,  he 
attached  the  goods  and  chattels  mentioned  in  an  inventory  and 
appraisement  annexed,  he  returning  with  the  writ  an  inventory  and 
appraisement  properly  signed,  is  sufficient,  in  the  absence  of  proof 
showing  the  omission  of  any  essential  statutory  requirement  in  ils 
execution. 

2.  The  justice  cannot,  in  defendant's  absence,  try  the  cause,  unless  first 
satisfied,  by  due  proof,  that  advertisements  have  been  set  up,  as 
required  by  the  statute. 

3.  But,  from  his  entry  in  the  docket  that  such  advertisements  were,  in 
fact,  put  up,  it  will  be  presumed  that  the  certificate  was  made  upon 
proper  proof. 

On  certiorari  to  review  proceedings  in  attachment  in  a  court 
for  the  trial  of  small  causes,  before  Nehemiah  O.  Pillsbury, 
Esq.,  a  justice  of  the  peace  of  Essex  county. 
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Argued  at  February  Term,  1880,  before  Justices  Depue, 
^CUDDER  and  Knapp. 

For  the  plaintiff,  S.  C.  3£ount 

For  the  defendant,  /.  W.  Taylor. 

The  opinion  of  the  court  was  delivered  by 
Knapp,  J.  Judgment  was  rendered  against  the  plaintiff 
in  a  court  for  the  trial  of  small  causes,  in  a  suit  begun  by 
attachment  against  him  as  an  absconding  debtor.  Two  prin- 
cipal reasons  are  urged  as  ground  for  setting  aside  the  judg- 
ment. The  first  is  that  the  writ  of  attachment  was  not  exe- 
cuted and  returned,  as  the  statute  requires ;  the  second,  that 
the  certificate  of  the  justice  fails  to  show  that  proof  of  adver- 
tisement of  issuing  the  writ  was  made  before  him. 

The  return  made  to  the  writ  by  the  constable  to  whom  it 
was  delivered  for  service,  shows  a  substantial  execution  of  it. 
It  does  not  therein  affirmatively  appear  that,  in  its  execution, 
-all  the  requirements  of  the  statute  were  observed  by  him,  but 
this  will,  upon  the  return  made  to  this  writ,  in  the  absence  of 
other  proof,  be  presumed,  in  virtue  of  the  common  legal 
intendment  in  favor  of  the  due  execution  of  process.  Thomp- 
son V.  Eastburn,  1  Harr.  100 ;  Boyd  v.  King,  7  Vroom  134. 

What  does  appear  by  the  return  is  that  the  constable,  on  a 
day  named  therein,  attached  the  goods  and  chattels  appearing 
in  a  true  inventory  thereof,  annexed  to  the  writ,  and  that  the 
said  goods  and  chattels  were  appraised  by  himself  and  H.  G., 
a  discreet  and  impartial  freeholder.  To  the  writ  was  annexed 
an  inventory  of  the  goods  and  chattels,  and  an  ai)praisement 
thereof,  signed  by  the  constable  and  appraiser.  The  statute 
is  silent  as  to  the  return  to  be  made  to  the  writ  by  the  officer 
executing  it,  but,  in  the  language  of  the  court  in  the  case  last 
cited,  "  it  has  been  repeatedly  held,  in  this  court,  that  the 
sheriff's  certificate  couched,  in  general  terms,  that  he  has  duly 
served  the  writ,  accompanied  by  an  inventory  and  appraise- 
ment, is,  standing  alone  and  uncontradicted,  a  valid  service." 
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It  is  not  shown  that  any  essential  act  was  omitted  by  the- 
oflBcer,  and,  presumptively,  there  was  none;  therefore,  the 
first  reason  for  reversal  is  without  foundation  to  support  it. 

The  second  ground  for  reversal  is  that  the  justice  does  not 
certify  that  the  fact  of  advertisements  being  put  up  by  tlie 
plaintiff  was  determined  by  him  upon  due  proof  thereof. 

In  Lentz  v.  Callln,  2  Dutcher  218,  an  attachment  proceeding 
had  in  a  court  for  the  trial  of  small  causes,  was  set  aside  fm' 
the  reason,  among  others,  that  it  did  not  appear,  by  the  tran- 
script of  the  justice's  docket,  that  there  was  any  proof  of  the 
advertisement  of  the  attachment.  So,  in  the  case  of  Conover 
V.  Conover,  2  Hair.  187,  a  like  proceeding  was  reversed,  one 
of  the  grounds  of  reversal  being  that  the  justice  merely  cer- 
tified that  "  he  was  satisfied  with  the  putting  up  of  the  adver- 
tisements," and  proceeded  thereon  to  give  judgment.  The 
court  held  that  it  should  further  appear  that  he  reached  that 
belief  upon  proof.  It  might  have  been,  for  aught  that 
appeared,  upon  mere  hearsay  or  conjecture,  that  he  became  so 
satisfied.  It  is  essential  that  advertisement  shall  be  made  as 
required  by  the  statute,  to  entitle  the  justice  to  try  the  cause 
in  the  absence  of  the  defendant,  and  the  docket  should  show 
an  adjudication  by  him  upon  the  fact  of  giving  notice  by  the 
plaintiff.  Doubtless,  the  better  form  of  entry  to  be  observed 
by  the  justice,  and  the  one  usually  chosen,  is  that  following 
the  words  of  the  statute ;  but  I  should  be  very  reluctant  to 
set  aside  these  proceedings  for  what  seems  to  me  to  be  nothing 
more  than  a  mere  departure  from  accustomed  form.  The 
transcript  in  this  case  shows  that  the  justice  considered  and 
adjudicated  upon  the  essential  fact  of  advertisement;  the 
entry  has  in  it  nothing  of  the  objectionable  uncertainty  that 
was  found  by  the  court  in  Conover  v.  Conover,  above  referred 
to.  The  transcript  states  that,  "  immediately  after  the  attach- 
ment in  the  above  case,  advertisements,  signed  by  Clarence 
W.  Butler,  the  plaintiff,  were  put  up  by  John  C.  Doremus, 
Jr.,  constable,  in  three  of  the  most  public  places  in  said  town- 
ship." The  certificate  here  made  is  that  they  were,  in  fact, 
put  up,  and  it  could  only  have  been  made  upon  clear  proof 
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-of  it.     It  must,  I  think,  be  inferred  that  he  had  such  proof 
t)efore  him. 

In  my  opinion,  for  anything  in  the  reasons  to  the  contrary, 
the  judgment  should  be  affirmed. 


•OVERSEER  OF  THE  POOR  OF  THE  TOWNSHIP  OF  SHREWS- 
BURY V.  OVERSEER  OF  THE  POOR  OF  THE  TOWNSHIP 
OF  HOLMDEL. 

1.  The  place  of  birth  is,  prima  facie,  the  place  of  one's  settlement,  but 
this  may  be  overcome  by  showing  a  different  derivative  settlement 
from  the  father,  either  communicated  at  birth  or  acquired  while  the 
child  is  unemancipated. 

1.  The  birthplace  of  the  father  will  be  taken  as  his  settlement,  in  the 
absence  of  proof  of  one  derived  from  his  parents  or  subsequently 
acquired. 

On  certiorari.     In  matter  of  removal  of  a  pauper. 

Argued  at  February  Term,  1880,  before  Justices  Depue, 
ScUDDER  and  Knapp. 

For  the  prosecutor,  J.  S.  Ai^plegate. 

For  the  defendant,  G.  C.  Beekman. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  Thomas  Bennett  was,  by  the  order  of  two 
justices  of  the  peace  of  the  county  of  Monmouth,  removed, 
as  a  pauper,  from  the  township  of  Shrewsbury  to  the  town- 
ship of  Holradel,  in  said  county.  On  appeal  to  the  Court  of 
■Quarter  Sessions,  this  judgment  and  order  was  reversed,  and 
it  is  to  review  the  determination  of  the  Quarter  Sessions  that 
this  writ  of  certiorari  was  sued  out.  The  facts  are  within  a 
very  narrow  compass.  The  birthplace  of  Thomas  Bennett, 
tthe  pauper,  was  in  the  township  of  Shrewsbury ;  his  father, 
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Garret  Bennett,  was  born  in  Holmdel  township.  Neither 
ever  acquired  any  other  settlement  by  services  under  inden- 
ture, by  the  ownership  of  real  estate,  or  by  notice.  The  ques- 
tion is,  where,  under  this  state  of  things,  is  the  legal  settlement 
of  Thomas  Bennett.  The  two  justices  determined  it  to  be  in 
the  township  of  Holmdel,  the  birthplace  of  the  father ;  the 
Quarter  Sessions  decided  it  to  be  in  the  township  of  Shrews- 
bury, where  the  pauper  was  born,  thus  reversing  the  justices* 
order. 

It  is  a  perfectly  well-settled  rule,  in  this  branch  of  the  law, 
that  the  legal  settlement  of  the  father  at  the  time  of  the  birth 
of  a  legitimate  child,  is  communicated  to  the  child,  and 
remains  as  its  settlement  until  it  acquires  another,  either  by 
its  own  act  or  by  the  act  of  the  father,  gaining  a  new  settle- 
ment while  such  child  remains  with  iiim  and  unemancipated. 
3  Burn's  Just.  28;  Denton  v.  Stoke  Lane,  1  Sess.  Cas.  18; 
2  -Sess.  Cas.  112;  St.  Giles  v.  Eversley,  Sir.  580;  3  Salt  250; 
Overseers  of  Vernon  v.  Overseers  of  Smithville,  17  Johns.  89  ; 
Townsend  v.  Billerica,  10  3Iass.  411  ;  Readington  v.  Tewks- 
hury,  1  Penn.  289 ;  Niskayuna  v.  Albany,  2  Cow.  537. 

It  is  equally  well  settled  that  the  place  of  one's  birth  is,. 
prima  facie,  the  place  of  his  settlement.  This  is,  in  part,  a. 
rule  of  evidence,  but  it  is  plenary  proof,  unless  its  effect  be 
overcome  by  evidence  of  another  settlement,  actual  or  deriva- 
tive. 3  Burn's  Just.  26;  Alexandria  v.  Kingwood,  3  Halst. 
370 ;  Paterson  v.  Byram,  3  Zab.  394. 

Such  prima  facie  proof  is  overcome  by  showing  that  the 
settlement  of  the  father  was  in  a  different  place  at  the  time 
of  the  birth,  for  such  settlement  of  the  father  instantly  com- 
municated itself  to  the  child,  and  became  its  settlement.  The 
proof  of  the  father's  settlement,  which  will  overcome  the 
prima  facie  proof  of  the  settlement  of  the  child,  springing 
from  the  fact  of  birth,  may  be  made  through  proof  of  appren- 
ticeship served,  the  ownership  of  real  estate,  immigration, 
service  under  indenture,  settlement  derived  from  parents,  or 
by  proof  of  his  place  of  birth,  which  latter,  if  not  overcome- 
by  other  proof,  will  as  effectually  establish   the  fact  as  proof 
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of  either  of  the  other  modes  of  acquiring  a  settlement.  But 
the  respondent  insists  that,  as  against  'prima  facie  proof, 
afforded  by  the  birth  of  the  son,  nothing  less  than  a  settle- 
ment actually  acquired  by  the  father,  can  prevail.  However 
ingenious  the  argument  based  upon  this  position  may  be,  I 
know  of  no  such  qualification  of  the  general  rule  above  stated. 
It  is  a  question  merely  whether  the  father  had  a  settlement 
which  attached  to  the  son,  without  regard  to  how  such  settle- 
ment originated,  or  to  the  manner  of  its  proof,  provided  it  be 
established  by  competent  evidence.  If  the  father  were  the 
pauper  in  this  case,  upon  the  proof  adduced,  there  can  be  no 
doubt  that  he  would  be  declared  settled  where  he  was  born, 
upon  the  mere  proof  of  such  birth;  that  proof  being  in  the 
case,  established  the  question  as  to  him,  and  that  being  settled, 
it  becomes  of  no  consequence  where  the  son  was  born.  It  is 
only  when  the  settlement  of  the  father  or  mother  cannot  be 
ascertained,  that  the  place  of  birth  of  the  child  becomes  an 
important  inquiry. 

That  further  search  might  have  been  made  than  was  made, 
in  this  case,  as  to  the  settlement  of  the  father,  may  be  con- 
ceded, and  doubtless  a  different  derivative  settlement  obtained 
by  him,  might  have  shown  the  pauper  chargeable  other  than 
the  court  has  found.  But  the  case  must  be  decided  on  the 
proofs  produced,  and,  assuming  the  facts  shown  to  be  true, 
tliere  is  enough  in  the  case  to  leave  its  decision  in  no  uncer- 
tainty. I  think  the  order  of  the  justices  was  right,  and  the 
adjudication  of  the  Quarter  Sessions  was  erroneous,  and  should 
be  reversed. 


STATE,   WAREEN    LELAND,   JR.,   ET  AL.,   PROSECUTORS,   v. 
LONG  BRANCH  COMMISSIONERS. 

An  ordinance  passed  by  a  municipal  corporation,  which  imposes  a  greater 
penalty  for  its  violation  than  is  authorized  by  the  charier,  is  void. 


On  certiorari  to  remove  ordinances. 
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Argued  at  February  Term,  1880,  before  Justices  Depue, 
ScuDDER  and  Knapp. 

For  the  prosecutors,  R.  Allen,  Jr. 
For  the  defendants,  F.  K.  Porter. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  Two  ordinances  passed  by  the  Long  Branch 
commissioners,  for  the  regulation  and  licensing  of  beer  saloons, 
are  brought  under  consideration  by  this  writ  of  certiorari. 
Suits  were  instituted  against  the  prosecutors,  under  them,  for 
their  violation.  Those  proceedings  were  pending  and  unde- 
termined when  the  writ  was  issued  which  removed  the  prose- 
cutions and  ordinances  into  this  court. 

A  large  number  of  reasons  are  assigned  for  setting  aside  these 
ordinances,  and  under  them  the  briefs  of  counsel  take  a  wide 
range  of  discussion,  througii  which  I  deem  it  unnecessary  to 
follow,  because,  on  the  face  of  both  ordinances,  there  appears 
clear  ground  for  holding  them  invalid. 

Conceding  to  the  corporation  power  to  license  and  regulate 
the  sale  of  malt  liquors  by  ordinance,  to  the  full  extent  claimed 
by  it,  the  i)enalty  prescribed  in  each  of  the  ordinances  for  a 
violation,  is  in  excess  of  that  permitted  to  be  imposed  by  the 
charter. 

Under  the  act  of  April  8th,  1875,  entitled  "A  further  sup- 
plement to  the  act  entitled  '  An  act  to  establish  the  Long  Brancli 
police,  sanitary  and  improvement  commission,'"  which  con- 
tains the  only  provision  now  in  force  regulating  the  i)uuish- 
ment  which  may  be  inflicted  for  a  breach  of  ordinances,  such 
punishment  is,  by  express  terms,  limited  to  a  penalty  not 
exceeding  $100,  or  imprisonment  in  the  district  or  county  jail 
not  exceeding  ten  days.  In  the  ordinance  passed  July  12th, 
1877,  the  prescribed  punishment  is  imprisonment  in  the  dis- 
trict or  county  jail  not  exceeding  twenty  days,  or  a  fine  not 
exceeding  $50,  or  both,  in  the  discretion  of  the  police  justict 
hearing  the  complaint.     In  the  ordinance  adopted  July  20th, 
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1878,  a  fine  not  exceeding  $50,  or  imprisonment  not  exceeding 
ten  days,  or  both,  at  the  discretion  of  the  justice,  is  the  mea- 
sure of  punishment.  The  charter  authorizes  either  a  fine  or 
imprisonment,  within  the  prescribed  limits,  but  it  does  not 
authorize  the  infliction  of  both,  and  the  limit  of  either  cannot 
be  exceeded.  Tlie  corporation  had  no  power,  by  statute,  to 
enact  the  degree  of  punishment  declared  in  either  of  these 
ordinances.  When  a  charter  j^rescribes  the  manner  in  which 
by-laws  or  ordinances  are  to  be  enforced,  or  the  punishment 
to  be  annexed  to  their  violation,  this  constructively  operates 
to  negative  the  right  of  the  corporation  to  proceed  in  any 
other  manner,  or  to  inflict  any  other  punishment.  Dill,  on 
Mun.  Corp.,  §  2.73. 

In  the  charter  of  the  Long  Branch  commissioners,  the 
restriction  on  the  punitive  power  of  the  corporation  is  laid  in 
express  terms.     Sup.  1875,  §  35. 

Without  a  penalty  for  the  enforcement  of  an  ordinance,  it 
is  nugatory.  Town  of  Petersburg  v.  Iletzker,  21  III.  205;  Dill, 
on  Mun.  Corp.,  §  272.  For  this  reason,  both  ordinances 
should  be  set  aside. 

The  objection  that  tlie  ordinances  do  not  fix  the  precise 
penalty  in  each  case,  but  leave  that,  within  })rescribed  limits, 
to  the  discretion  of  the  magistrate,  is  not  well  founded.  The 
point  was  expressly  ruled  in  McConvUle  v.  Jersey  City,  10 
Vroom  38. 


STATE,  JOHN  LEWIS,  PKOSECUTOR,  v.  MAYOR  AND  COMMON 
COUNCIL  OF  THE  CITY  OF  HOBOKEN. 

Under  the  District  Court  act,  the  judge  is  authorized  to  designate  a  con- 
stable to  attend  the  sittings  of  the  court,  to  preserve  order  therein,  but 
such  constable  is  entitled  only  to  receive  the  compensation  fixed  by 
the  act  for  attendance  upon  the  court  when  sitting  for  the  performance 
of  its  judicial  functions. 


On  rule  to  show  cause  for  mandamus. 
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Argued  at  February  Term,  1880,  before  Justices  Depue, 
SCUDDER  and  Knapp. 

For  the  relator,  W.  T.  Hoffman  and  E.  T.  Paxion. 
For  the  respondents,  H.  Gaede  and  J.  C.  Besson. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  Mandamus  is  asked  for  to  compel  the  mayor 
of  the  city  of  Hoboken  to  sign  a  warrant  to  pay  the  relator  a 
bill  for  services  in  attending,  as  a  constable,  upon  the  District 
Court  of  the  city  of  Hoboken.  The  relator  charged  for 
attendance  on  the  sittings  of  the  court  every  day,  except  Sun- 
days, during  the  month  of  November,  1879. 

The  common  council  approved  the  bill,  and,  by  resolution, 
ordered  its  payment.  The  mayor  returned  the  resolution  to 
the  council,  with  his  objections,  and,  on  a  further  considera- 
tion, it  was  passed  by  the  council  over  the  mayor's  veto.  He 
refuses  to  sign  a  warrant  for  payment,  on  tlie  ground  that  the 
money  so  voted  to  the  relator  was  not,  in  his  judgment,  justly 
and  lawfully  due  and  owing  to  iiim  from  the  city.  The  rate 
of  compensation  was  not  disputed,  but  it  was  denied  that  so 
much  service  had  or  could  have  been  rendered,  for  the  reason 
that  the  court  was  not  sitting  so  many  days  during  that 
month. 

The  question  raised  is,  for  what  services  rendere.l  by  the 
constable  in  the  court,  is  he  entitled  to  the  per  diem  compen- 
sation ? 

The  one  hundred  and  eighty-first  section  of  the  District 
Court  act  {Rev.,  p.  1332,)  furnishes  the  sole  guide  for  its 
determination. 

The  language  of  the  relative  portion  of  the  section  is  that, 
"  In  addition  to  the  fees  allowed  by  this  act,  the  following 
shall  be  allowed :  *  *  to  the  constable  for  each  day's  actual 
attendance  on  the  sittings  of  said  court,  when  such  attendance 
shall  be  required  by  the  judge,  the  sum  of  one  dollar,  to  be 
paid  by  the  mayor  and  common  council  of  the  city  where 
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said  court  may  be  established."  It  is  admitted  that  the  con- 
stable attended  on  each  day  charged  for,  at  the  court-room,, 
and  that  his  presence  there  was  upon  the  general  request  of 
the  District  Court  judge.  But  it  further  appears  in  the  case 
that  the  rules  adopted  by  the  court  provide  for  its  sittings  for 
the  trial  of  causes  on  Tuesdays  and  Fridays  of  each  week 
only,  and  that,  in  fact,  those  were  the  only  days  devoted  to  the 
trial  of  causes  or  the  performance  of  other  judicial  duties. 
On  other  days,  the  judge  is  usually  absent  from  the  court- 
room. 

The  relator's  theory  is  that  the  court  is  always  open,  and 
that  there  is  each  day  a  constructive  sitting  of  the  court,  at  its- 
usual  meeting  place,  where  he  may  attend,  and  for  each  day 
of  such  attendance,  claim  pay. 

The  defendant  thought  that  he  should  be  paid  only  whe» 
he  was  serving  the  court  at  an  actual  session. 

This  latter  view  seems  to  me  to  be  the  correct  one,  and  to 
be  rested  upon  the  only  interpretation  which  the  words  used 
in  the  act  will  admit  of.  "  Attendance  upon  the  sittings  of  the 
court"  is  the  condition  of  payment. 

A  court  is  defined  by  Bacon  [Bac.  Ahr.,  tit.  "  Court"  A,)  ta 
be  "an  incorporeal  political  being,  which  requires  for  its  exist- 
ence the  presence  of  its  judges,  or  a  competent  number  of 
them,  and  a  clerk  or  prothonotary,  at  or  during  which,  and  at 
a  place  where  it  is,  by  law,  authorized  to  be  held,  and  the  per- 
formance of  some  public  act  indicative  of  the  design  to  perform 
the  functions  of  a  court." 

According  to  the  definition  of  Lord  Coke,  it  is  "  a  place 
where  justice  is  judicially  administered." 

The  relator  seems  to  have  accepted  this  latter  definition^ 
but  with  altogether  too  much  emphasis  upon  "  the  place 
where." 

He  regards  the  judicial  presence  as  not  indispensable  to  its 
constitution,  so  long  as  there  be  a  constable  there.  This,^ 
probably,  was  not  Lord  Coke's  meaning.  The  one  hundred 
and  eighty-fourth  section  of  the  act  authorizes  tlie  judge  to- 
designate  a  constable  to  attend  the  sittings  of  the  court,  to 
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preserve  order  (herein.  Such  appointment  is  autliority  to  the 
officer  to  attend  the  judge  at  the  place  where  his  court  is  held, 
at  such  tin)es  as  the  judge  shall,  by  general  rule  or  by  special 
order,  appoint  for  a  session  of  the  court.  For  such  attend- 
ance, the  legislature  intended  that  he  should  receive  the  pre- 
scribed compensation.  But  it  must  be  attendance  upon  the 
■court  when  sitting  for  the  performance  of  its  judicial  func- 
tions. The  casual  presence  of  the  judge  at  the  court-room, 
to  direct  or  overlook  his  clerk,  is  not  such  sitting  as  the  stat- 
ute contemplates.  It  refers  to  open  public  sessions  for  the 
transaction  of  business,  in  which  an  exercise  of  the  consta- 
ble's duty  of  "preserving  order"  may  possibly  be  requisite,  in 
aid  of  the  court.  The  relator's  notions  of  what  constitutes 
the  court,  for  the  purposes  of  his  claim,  are  much  aside  from 
the  definitions  above  given  of  such  a  body,  and  are  erroneous. 
It  was  never  intended  that  he  should  be  employed  at  the 
public  expense,  in  waiting  at  the  court-room  on  days  when 
no  court  was  being  or  intended  to  be  held.  Had  the  purpose 
been  to  allow  him  a  per  diem  compensation  for  each  day  in 
the  year  except  Sundays  or  legal  holidays,  the  act  would  have 
been  couched  in  very  different  language  from  that  used  in  it; 
for  it  Avould  be  difficult  to  find  words  more  apt  to  restrict 
his  services  to  actual  court  days,  or  days  on  which  the  judge 
is  engaged,  in  some  way,  in  the  actual  conduct  of  judicial  pro- 
ceedings, than  those  found  in  the  section  in  question.  There 
is  nothing  to  be  found  in  the  terms  of  this  law  to  warrant 
the  supposition  that  the  legislature  intended  to  burden  the  city 
with  the  payment  of  a  year's  compensation  for  twenty-four 
<lays'  actual  service  in  the  court. 

This  bill,  to  the  extent  that  it  was  covered  by  the  objection 
of  the  mayor,  is  illegal.  In  refusing  to  pay  it,  the  mayor 
acted  rightly,  and  with  wise  caution,  in  view  of  the  provisions 
of  the  one  hundred  and  fiftieth  section  of  the  crimes  act. 

The  mandamus  is  refused,  with  costs. 
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JOSIAH  COLE  V.  JOHN  LUNGER. 

L  The  only  remedy  for  the  costs  on  a  claim  of  property,  is  by  action  of 
debt,  in  case  they  are  not  voluntarily  paid  by  the  party  made  liable. 

2.  It  is  not  requisite  that  a  copy  of  the  taxed  costs  should  be  served  on, 
the  party  made  liable  for  them,  before  suit  brought ;  the  twelfth  sec- 
tion of  the  practice  act  has  no  application  to  such  a  case. 


On  cei^tiarari  to  Common  Pleas  of  Hunterdon  county. 

Argued  at  February  Term,  1880,  before  Justices  Depue, 
SCUDDER,  and  Knapp. 

For  the  plaintiff  in  certiorari,  R.  S.  Kuhl. 

The  opinion  of  the  court  wa.s  delivered  by 

Knapp,  J.  This  suit  was  originally  brought  by  the  plain- 
tiff in  caiiorari  against  the  defendant,  before  a  court  for  the 
trial  of  small  causes,  to  recover  the  amount  of  a  bill  of  costs^ 
which  had  been  adjudged  to  the  plaintiff  against  the  defend- 
ant, in  certain  proceedings  between  the  parties,  to  try  the  right 
to  personal  property,  which  the  defendant  had  caused  to  be 
levied  upon  as  the  property  of  a  third  party,  and  which  the 
plaintiff  claimed  to  be  his.  The  plaintiff  had  judgment  in 
the  suit,  in  the  small  cause  court.  The  defendant  appealed, 
and,  on  the  trial  of  the  appeal,  the  Court  of  Common  Pleas 
non-suited  the  plaintiff,  on  the  ground  that  no  copy  of  the 
taxed  costs  for  which  suit  was  brought,  had  been  served  on 
the  defendant  before  the  commencement  of  the  suit.  The 
certiorari  in  this  case  brings  up  the  proceedings  and  judgment 
of  the  Common  Pleas.  Proceedings  on  the  claim  of  property 
were  had  under  the  fifty-ninth  and  sixtieth  sections  of  the  act 
constituting  courts  for  the  trial  of  small  causes.  Rev.,  p.  550. 
The  sixtieth  section  of  the  act  directs  that  the  costs  attending 
such  trial  shall  be  taxed  by  the  justice,  as  in  other  causes, 
and  shall  be  paid  by  the  plaintiff  at  whose  suit  the  said  prop- 
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erty  was  taken  and  seized,  if  the  said  claimant  obtain  a  ver- 
dict in  his  favor,  and  by  such  claimant,  if  the  verdict  is  found 
against  him.  The  statute  gives  the  justice  in  these  proceed- 
ings no  power  to  render  a  judgment  for  the  costs,  or  to  award 
execution  for  their  payment.  Upon  the  finding  of  the  jury, 
the  justice  should  tax  the  costs,  and  award  them  to  be  paid  to 
the  successful  by  the  losing  party.  This  ends  his  jurisdic- 
tion ;  and  if  the  costs  so  awarded  be  not  voluntarily  paid  by 
the  party  so  made  liable,  the  only  remedy  for  their  recovery 
is  by  an  action  of  debt  on  the  order  to  pay,  and  such  order 
furnishes  conclusive  evidence  of  liability  and  right  of  recov- 
ery. Baird  v.  Johnson,  2  Green  120.  There  is  nothing  in 
the  act,  nor  is  there  any  general  rule  of  law  that  requires  a 
copy  of  the  taxed  costs  to  be  served  upon  the  party  made 
liable  for  them,  before  suit  brought.  The  Court  of  Common 
Pleas  were  in  error,  therefore,  in  non-suiting  the  plaintiff  for 
the  reason  assigned.  This  error  arose  in  supposing  that  the 
provisions  of  the  twelfth  section  of  the  practice  act,  which 
provides  that  no  solicitor  or  attorney  shall  commence  or  main- 
tain any  suit  for  the  recovery  of  fees,  &c.,  against  his  client, 
before  service  of  a  copy  of  the  taxed  bill  of  such  fees  or  costs, 
extended  to  the  bill  of  costs  sued  for.  This  statute  has  no 
application  to  such  a  case. 

The  judgment  of  the  Court  of  Common  Pleas  should  be 
reversed,  and  the  record  remitted  to  that  court,  with  directions 
to  proceed  in  the  cause  according  to  law. 


WILLIAM  V.  CONOVEE   ET  AL.  v.  INHABITANTS  OF  THE 
TOWNSHIP  OF  MIDDLETOWN. 

1.  A  judgment  will  not  be  reversed  for  an  alleged  error,  referring  to  the 
conduct  of  the  trial,  not  founded  upon  the  precise  exceptioti  shown  by 
the  bill. 

2.  Unless  it  appears  by  a  bill  of  exceptions  that  the  judge  has  refused 
to  instruct  the  jury  at  all,  upon  the  question  raised,  the  bill  should 
disclose  what  the  charge  was,  not  merely  what  it  was  not. 
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The  sureties  of  a  townsliip  collector  are  responsible  for  the  moneys 
which  are  in  his  official  possession  or  control  at  the  time  of  the  execu- 
tion of  their  bond,  or  afterwards,  during  the  current  term,  although 
collected  before  that  date. 

Inferences  of  fact  from  transactions  of  ambiguous  character,  must  be 
drawn  by  the  jury,  not  by  the  court. 


In  error  to  Monmouth  Circuit. 

Argued  at  February  Term,  1880,  before  Beasley,  Chief 
Justice,  and  Justices  Van  Syckel  and  Dixon. 

For  the  plaintiffs  in  error,  R.  Allen,  Jr. 
For  the  defendants  in  error,  J.  S.  Applegate. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  This  was  an  action  against  the  collector  of  the 
township  of  Middletown,  in  the  county  of  Monmouth,  and  his 
sureties,  on  their  bond,  given  October  5th,  1874,  for  the  faith- 
ful performance,  by  the  collector,  of  the  duties  enjoined  on 
him  as  such  officer.  It  comes  before  this  court  by  writ  of 
error  to  the  Monmouth  Circuit.  Tiie  only  matters,  therefore, 
which  can  be  considered  here,  are  such  questions  of  law  as 
the  assignments  of  error  point  to  upon  the  face  of  the  record. 

The  first  assignment  is  for  insufficiency  of  the  declaration, 
and  the  fifth  is  the  general  assignment.  Neither  of  these  is 
adverted  to  in  the  brief  of  plaintiffs'  counsel,  and  they  have 
nothing  to  warrant  them.  They  need  not  be  further  men- 
tioned. 

The  other  assignments  of  error  relate  to  the  evidence  and 
charge  of  the  court  at  the  trial  in  the  Circuit. 

The  evidence  and  charge  at  the  trial  constitute  no  part  of 
the  record,  save  as  they  are  necessary  to  present  the  questions 
of  law  raised  upon  sealed  bills  of  exceptions,  and  are,  for  that 
purpose,  made  part  of  the  record  by  means  of  such  bills. 
And  it  is  well  settled  that  no  notice  will  be  taken  of  any 
alleged  error  not  founded  on  the  precise  exception  shown  by 
the  bill.    Perth  Amboy  Mfg.  Co.  v.  Gondii  et  al,  1  Zub.  659. 
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It  is  therefore  necessary  to  refer  to  the  bill  of  exceptions  for 
the  support  of  these  assignments  of  error. 

There  is  but  one  such  exception,  and  that  relates  wholly  to 
the  conduct  of  the  judge. 

The  first  ground  of  its  complaint  is  that  the  judge  "did 
not  instruct  the  jury  that  the  sureties  or  bondsmen  of  the  bond 
of  the  year  1874  were  not,  in  law,  liable  or  chargeable  for 
any  of  the  moneys  represented  by  the  duplicate  of  the  year 
1873,  or  for  moneys  collected  by  A.  B,  Hallenbake,  township 
collector,  from  the  duplicate  of  the  year  1873,  or  for  any 
moneys  that  were  received  or  collected  prior  to  the  date  of 
said  bond  for  the  year  1874,  and  the  plaintiffs  should  have 
proven,  clearly  and  distinctly,  what  moneys  were  collected  by 
him,  and  when,  at  what  dates  prior  to  the  date  of  said  bond 
of  the  year  1874." 

To  so  much  of  this  exception,  it  is  objected  by  counsel  for 
defendants  in  error,  that  it  presents  no  question  upon  which 
this  court  can  reverse  the  judgment,  because  it  does  not 
appear  that  the  judge  was  requested  to  charge  any  of  these 
propositions.  This  objection  is  sufficient.  A  bill  of  excep- 
tions must  show  that  the  precise  point  of  which  a  review  is 
souglit,  was  made  by  the  counsel  and  presented  to  the  mind 
of  the  court  below.  Associates  of  Jersey  Co.  v.  Davison,  5 
Butcher  415. 

And  unless  it  appears  that  the  judge  has  refused  to  instruct 
the  jury  at  all,  upon  the  question,  the  bill  should  disclose 
what  the  charge  was,  not  merely  what  it  was  not,  f(jr  it  is  mis- 
direction, not  non-direction,  that  is  the  proper  subject  of  a  bill 
of  exceptions.  M' Alpine  v.  Mangnall,  3  M.,  G.  &  S.  496 ; 
Pdre  et  at.  v.  State,  6  Vroom  64. 

But  instructions,  for  the  want  of  which  plaintiffs  in  error 
complain,  would  not  have  been  justified.  The  sureties  of  the 
collector,  on  this  bond  of  October  5th,  1874,  were  responsible 
for  all  the  moneys  mentioned  in  the  bill  of  exceptions,  so  far 
as,  at  the  time  of  the  execution  of  the  bond,  or  afterwards, 
during  the  current  term,  they  were  in  the  possession  or 
control  of  that  officer.     To  what  sums  this  legal   liability 
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extended,  was  a  question  of  fact  upon  the  proofs.  Whether 
they  were  received  before  or  after  the  giving  of  the  bond,  or 
how  clear  was  the  proof  concerning  them,  was  not  legally 
important,  if  a  preponderance  of  evidence  showed  that  they 
were  within  the  officer's  custody,  during  the  period  covered 
by  the  obligation.  These  absolute  instructions  were  therefore 
properly  not  given. 

The  rest  of  the  bill  complains  that  the  court  submitted  the 
"  liability  of  the  defendants  below  as  a  question  of  fact  to  be 
determined  by  the  jury,  instead  of  declaring  the  same  to 
be  a  conclusion  of  law." 

In  this,  also,  the  court  did  right.  The  liability  of  the 
defendants  depended  upon  the  state  of  official  funds  in  the 
possession  or  control  of  the  collector  at  or  after  the  execution 
of  the  bond.  This,  the  judge,  in  his  charge,  sufficiently  indi- 
cated, by  saying  that  "the  sureties  for  a  defaulting  person  are 
not  liable  beyond  the  time  for  which  they  were  bound,  and 
are  not  liable  for  any  delinquencies  which  occurred  before 
their  time,  but  they  are  chargeable  for  all  losses  occurring 
within  the  time  for  which  they  are  bound  by  their  obli- 
gation." What  the  delinquencies  ciiargeable  to  these  bonds- 
men were,  was  a  matter  mainly  of  inference  from  transac- 
tions of  ambiguous  character,  and  it  clearly  belonged  to  the 
province  of  the  jury  to  determine  the  real  nature  of  these 
transactions,  and  the  conclusion  to  which  they  should  lead." 
Patterson  ads.  Inhabitants,  &g.,  9  Vroom  255. 

Upon  the  soundness  of  the  decision  of  the  jury,  we  are  not 
at  liberty  to  pass. 

There  is  no  error  of  law,  and  the  judgment  should  be 
affirmed,  with  costs. 

Vol.  xin.  2  b 
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STATE,  EX  EEL.  GEOKGE  WILLIAMSON,  v.  JUDGES  OF  THE 
COURT  OF  COMMON  PLEAS  OF  THE  COUNTY  OF  MID- 
DLESEX. 

1.  An  appeal  will  lie  to  the  Court  of  Common  Pleas  from  a  judgment 
rendered  in  a  court  for  the  trial  of  small  causes,  in  an  action  of  debt 
qui  tarn,  to  recover  a  penalty  under  the  game  act,  although  the  justice's 
court  has  not  jurisdiction  over  these  actions. 

2.  Where  what  is,  in  form  and  color,  a  judgment  is  entered  in  a  justice's 
court,  in  an  action  where  the  justice  has  not  jurisdiction,  the  judg- 
ment is  reviewable  either  by  an  appeal  to  the  Court  of  Common  Pleas 
or  by  a  writ  of  certiorari. 

This  is  upon  a  rule  to  show  cause  why  a  writ  of  mandamus 
should  not  be  allowed  to  be  directed  to  the  respondents, 
requiring  thera  to  reinstate  an  appeal  in  their  court.  The 
rule  is  argued  here  upon  a  state  of  the  case,  of  which  the  fol- 
lowing are  the  material  parts  : 

On  November  22d,  1878,  Charles  L.  Stout,  a  justice  of 
the  peace  of  Middlesex  county,  issued  the  following  writ: 

State  of  New  Jersey,  Middlesex  county,  ss. — The  State  of 
New  Jersey  to  any  constable  of  said  county,  greeting:  Take 
the  body  of  George  Williamson,  so  that  you  may  have  him, 
forthwith,  before  the  subscriber,  one  of  the  justices  of  the 
peace  of  the  county  of  Middlesex,  at  my  office,  in  the  town- 
ship of  South  Brunswick,  in  the  county  aforesaid,  to  answer 
unto  Richard  M.  Johnson,  in  a  plea  of  debt;  demand,  one 
hundred  dollars. 

Given  under  my  hand  and  seal,  this  twenty- second  day  of 

November,  A.  d.  1878. 

Charles  L.  Stout, 

Justice  of  the  Peace. 

Upon  this  writ  was  the  following  endorsement : 

Richard  M.  Johnson,  qui  tarn,  plaintiff,  v.  George  Williamson. 
In  debt.     Demand,  $100. 
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For  penalty  under  the  sixth  section  of  an  act  entitled  "  An 
act  to  amend  and  consolidate  the  several  acts  relative  to  game 
and  game  fish,"  approved  March  27th,  1874,  and  supplements 
thereto. 

The  following  is  a  transcript  of  the  justice : 

Hichard  M.  Johnson,  qui  tarn,  plaintiff,  v.  George  Williamson, 
defendant.     In  debt.     Demand,  $100. 

1878.  November  22d.  For  a  penalty  under  the  sixth 
section  of  an  act  entitled  "  An  act  to  amend  and  consolidate 
the  several  acts  relative  to  game  and  game  fish,"  approved 
March  27th,  1874,  and  supplements  thereto. 

This  action  commenced  November  22d,  1878.  On  that 
day  I  issued  a  warrant  directed  to  any  constable  of  the  county 
of  Middlesex,  and  gave  the  same  to  Edward  L.  Harris. 

December  3d.    The  constable  returned  the  warrant  thus : 

I  return  the  within  warrant  with   the  defendant  in  cus- 
tody. E.  L,  Harris, 
December  3d,  1878.  Constable. 

The  defendant,  with  William  B.  Williamson,  entered  into 
recognizance  to  appear  on  Saturday,  December  14th,  1878,  at 
two  o'clock  in  the  afternoon. 

December  14th.  The  parties  appeared  for  trial ;  the  plain- 
tiff represented  by  John  F.  Hageman,  Esq.  On  the  part  of 
the  plaintiff,  Richard  M.  Johnson,  William  Cullom,  and  Jane 
Cullom,  were  sworn,  and  gave  evidence.  The  defendant 
offered  no  evidence.  After  hearing  the  evidence  and  allega- 
tions of  the  parties,  I  reserved  my  decision  until  Saturday, 
December  21st,  1878,  at  two  o'clock  in  the  afternoon.  The 
defendant,  with  Theodore  Titus,  entered  into  recognizance  for 
his  appearance. 

December  21st.  The  parties  appeared,  and  I  gave  judg- 
ment that  the  defendant  has  forfeited  the  penalty  demanded, 
and  that  the  said  plaintiff  recover  of  the  defendant  the  sum 
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of  $80  debt,  one-half  thereof  for  the  benefit  of  the  plaintiif, 
and  the  remainder  to  be  paid  to  the  collector  of  the  county 
of  Middlesex,  where  the  oifence  was  committed,  for  the  use 
of  said  couuty,  with  $3.48  costs,  thus : 

The  relator  thereupon  paid  to  said  justice  all  the  necessary 
costs  incurred,  and  filed  his  appeal  bond,  as  in  an  action  of 
debt.  It  was  approved  by  the  justice,  and  an  appeal  was 
granted  by  him. 

On  January  26th,  1880,  the  matter  came  on  to  be  heard 
before  the  Court  of  Common  Pleas.  A  motion  was  made  to 
dismiss,  and  the  court  dismissed  the  appeal  for  lack  of  juris- 
diction, on  the  ground  that  it  was  not  the  court  to  which  the 
appeal  should  be  taken. 

Argued  at  February  Term,  1880,  before  Justices  Wood- 
hull  and  Reed. 

For  the  relators,  W.  Strong. 

For  the  respondents,  E.  T.  Green. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  sixth  section  of  the  act  mentioned  in  the 
endorsement  upon  the  warrant  in  this  case,  provides  that  no 
person  shall  kill  or  have  in  possession  any  woodcock  betwee*i 
certain  dates,  under  a  penalty  of  $50  for  each  bird. 

The  method  which,  in  the  game  act,  was  originally  provided 
for  the  enforcement  of  this  and  the  other  sections  of  that  act, 
was  so  vague  and  uncertain  that  it  was  impossible  to  put  the 
law  in  operation  against  violators  of  that  statute.  To  remedy 
this,  an  act  was  passed  in  1877,  {Rev.^  p.  1340,)  in  which  a 
method  of  procedure  was  provided  which  should  apply  to 
each  section  of  the  act. 

It  enacts  that  a  justice  of  the  peace  may  try  and  punish  all 
persons  for  violating  the  provisions  of  the  act.  It  provides  that 
any  party  to  a  proceeding  under  this  act  may  have  his  appeal. 
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within  twenty  days  after  trial,  to  the  Court  of  Quarter  Ses- 
sions of  the  county.  ^        ^  ,  , .  x-     .1 

Nowhere  is  there  a  provision  for  an  action  of  debt  tor  the 
penalty,  and  the  explicit  direction  as  to  the  method  in  which 
the  act  shall  be  enforced,  excludes  the  use  of  such  action.  It 
is  clear  that  an  action  for  the  recovery  of  a  penalty  provided 
for  by  this  statute,  can  never  be  successfully  prosecuted  in  the 
court  for  the  trial  of  small  causes,  or  any  other  court. 

The  proceeding  under  the  act  is  analogous  to  that  under 
the  English  game  acts,  of  which  the  justice  takes  cognizance 
by  virtue  of  his  position  as  a  magistrate.  Paley  on  Convic- 
tions 12,  13. 

If  the  proceeding  before  the  justice,  in  this  case,  was  by 
.color  of  the  act  of  1877,  it,  although  it  might  be  defective, 
would  be  appealable  only  to  the  Quarter  Sessions  of  Middle- 
sex county,  and  the  Court  of  Common  Pleas  were  right  in 
dismissing  the  appeal. 

If,  however,  the  proceeding  was  clearly  not  under  that  act, 
but  was  intended  as  an  action  in  the  court  for  the  trial  of 
small  causes,  it,  although  defective,  would  be  appealable  to 
the  Common  Pleas.  I  think  it  is  obvious,  from  a  glance  at 
the  papers,  that  the  justice  of  the  peace  had  no  knowledge  of 
the  proceeding  under  the  act  of  1877. 

I  think  it  is  equally  apparent  that  he  supposed  the  correct 
proceeding  to  be  an  acticm  qui  tarn  in  debt,  for  a  penalty.  Tlie 
writ  he  issued  is  a  copy  in  form  of  the  warrant  in  Nixon\ 
Forms  (3d  ed.)  222.  It  is  the  original  process  in  an  action  in 
the  court  for  the  trial  of  small  causes. 

The  justice  endorsed  upon  the  writ  the  title  of  the  act  under 
which  the  penalty  was  sued.  Such  endorsement  is  essential 
only  in  actions  at  law.     Rev.,  p.  888,  §  254. 

It  is  unnecessary  in  a  proceeding  by  information,  as  pro- 
vided by  the  act  of  1877.     Johnson  v.  Barclay,  1  Harr.  1. 

Judgment  was  entered  as  found  in  Nixon's  Forms  270.  It 
was  a  regular  judgment  in  an  action  qui  tarn.  There  is  no 
question  as  to  the  appealable  character  of  this  class  of  actions. 
There  can  therefore  be  no  doubt  as  to  the  intended  character 
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of  this  proceeding.  It  was  obviously  defective,  but  it  was  aiv 
action  brought  in  a  justice's  court,  and  was  not  an  informa- 
tion under  the  act  of  1877. 

But  it  is  said  that  if  this  be  admitted,  yet  the  action  was 
one  not  within  the  jurisdiction  of  the  court  for  the  trial  of 
small  causes.  It  is  said  that  the  purpose  of  the  endorsement 
was  to  apprise  the  defendant  of  the  ground  upon  which  the 
action  was  brought;  that  it  disclosed  to  the  defendant  and 
to  the  court  that  the  ground  was  the  recovery  of  a  penalty  for 
the  violation  of  a  statute,  and  that  the  justice's  court  was 
excluded  from  entertaining  actions  for  that  class  of  penalties. 
From  this,  it  is  argued  that  the  Court  of  Common  Pleas 
had  no  jurisdiction  to  try  the  cause  de  novo,  and  their  act  of 
dismissing  the  appeal  was  correct. 

This  view  is  founded  upon  the  assumption  that  the  juris- 
diction of  the  appellate  tribunal  is  dependent,  in  all  respects, 
upon  the  fact  of  the  jurisdiction  of  the  court  below.  This 
theory,  upon  first  impression,  has  an  appearance  of  soundness, 
and  finds  countenance  in  the  action  of  the  courts  in  the  follow- 
ing cases:  Mayor,  &c.,  v.  Porte);  18  3Id.  284;  Osgood  v. 
Thurston,  23  Pick.  110;  Burbage  v.  Squires,  3  3Ietc.  [Ky.)' 
77 ;  Ashuelot  Bank  v,  Pearson,  14  Gray  521. 

In  none  of  these  cases  is  the  question  now  mooted  the  sub- 
ject of  discussion,  but  the  courts  simply  dismissed  the  appeal 
upon  the  ground  that  if  the  court  below  had  no  jurisdiction, 
the  court  above  could  have  none. 

I  think  it  is  obvious,  however,  that  if  this  doctrine,  as 
applied  in  these  cases,  is  correct,  it  strips  the  Court  of  Common 
Pleas  of  much  of  its  usefulness  as  an  appellate  court. 

The  action  of  the  court,  in  the  present  case,  left  the  judg- 
ment below  standing  unreversed,  and  compelled  the  appellant 
to  pay  the  costs  of  taking  an  appeal  from  a  judgment  which 
the  court  below  admittedly  had  no  right  to  enter.  Strader  v. 
Board  of  Chosen  Freeholders,  3  Green  433.  Nor,  as  I  shall 
directly  attempt  to  show,  is  the  writ  of  certiorari  an  efficient 
substitute  for  the  remedy  by  appeal. 
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But  I  am  convinced  that  the  ground  upon  which  such  dis- 
missals were  put,  will  not  support  the  action  of  the  court. 

I  think  the  practice  had  its  origin  in  the  double  significa- 
tion of  the  term  "  appeal."  The  word  is  used  to  designate 
the  act  of  lodging  the  action  in  the  appellate  court.  It  is 
also  used  to  designate  the  action  itself,  when  in  the  appellate 

court. 

A  dismissal  of  the  appeal  may  mean  the  dismissal  of  the 
case  made  by  the  plaintiff  upon  the  new  trial,  or  it  may  mean 
a  transmission  of  tiie  record  back  to  the  lower  court. 

Inasmuch  as  the  jurisdiction  of  the  Court  of  Common  Pleas 
is  co-extensive  with  that  of  the  justice's  court,  whenever  a 
matter  is  not  within  the  cognizance  of  the  latter  court,  it  cannot 
receive  the  consideration  of  the  former.  Tlie  course  is  to  dis- 
miss the  appeal,  i.  e.,  the  action  being  heard  upon  appeal.  But 
this  does  not  involve  the  right  to  bring  the  cause  into  the 
appellate  court.  The  want  of  power  in  the  appellate  court  to 
render  a  judgment  upon  the  merits,  does  not  defeat  the  right 
to  adjudge  as  to  any  question  arising  upon  an  objection 
urged  in  abatement  of  the  action  or  to  the  jurisdiction  of  the 

court. 

Every  court  is  called  upon  to  determine  the  scope  of  its  own 
jurisdiction.  When  such  jurisdiction  is  questioned  in  the  course 
of  a  legal  proceeding,  its  determination  is  a  question  of  law 
involved  in  the  judgment.  It,  like  every  other  question  of 
law  or  fact,  is  the  subject  of  review.  The  right  to  review 
this  question  alone,  gives  the  right  of  appeal. 

The  appellate  court  must  act  upon  it  and  decide  it,  and  its 
decision  should  be  entered  of  record  in  that  court. 

If  the  decision  is  against  the  jurisdiction  of  the  courts— 
and  if  of  one,  of  course  of  both  courts— the  action  must  be 
dismissed  by  force  of  that  judgment,  but  the  judgment  should 
be  entered,  and  the  record  retained  in  the  appellate  court. 

This  view  of  the  right  to  take  and  retain  the  cause,  although 
the  judgment  below  was  rendered  in  a  proceeding  without  the 
jurisdiction  of  the  lower  court,  is  fortified  by  an  appeal  to  the 
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section  of  the  statute  by  which  the  right  to  an  appeal  is 
granted. 

The  privilege  is  conferred  by  Section  137  of  the  justices' 
court  act,  (Rev.  p.  564,)  in  these  words:  "From  any  judg- 
ment which  may  be  obtained  before  any  justice  of  the  peace, 
except  such  as  shall  be  given  by  confession,  either  party  may 
appeal  to  the  Court  of  Common  Pleas."  The  right  of  a[)peal, 
so  far  as  it  is  limited  by  this  section,  is  dependent  upon  the 
existence  of  a  judgment  below. 

Nor  need  this  judgment  be  correct  in  form.  As  Chief 
Justice  Ewing  remarked,  in  Martin  v.  Thompson,  5  Hoist. 
142:  "The  act  of  the  legislature,  the  only  support  of  the 
appeal,  gives  it  when  a  judgment  has  been  obtained  ;  I  do 
not  mean  a  formal,  regular,  valid  judgment.  Nevertheless, 
there  must  be  something  in  the  nature  of  a  judgment." 

Now,  it  appears  that  the  judgment  from  which  the  appeal 
iu  this  case  was  taken,  was,  in  form  and  color,  entirely  regu- 
lar. By  the  terms  of  the  preceding  section,  an  appeal  lies 
from  it. 

The  only  plausible  ground  for  denial  that  an  appeal  lies 
from  it  is  that,  for  the  want  of  jurisdiction  in  the  court  which 
rendered  it,  it  is  no  judgment.  It  is  of  course  true  that,  for 
many  purposes,  it  is  a  nullity. 

While  it  yet  stands  unreversed,  it  is  a  bndum  fulmen,  which 
neither  binds  nor  bars  any  one.  Whether  it  is  reviewable, 
brings  us  back  to  the  question  whether  want  of  jurisdiction 
in  the  court  is  a  matter  which  the  appellate  court  can  con- 
sider. That  such  a  judgment  is  reviewable,  is,  I  think,  the 
overwhelming  sentiment  of  the  courts. 

The  review  of  jurisdictional  questions  and  the  reversal  of 
decrees  of  the  Court  of  Chancery  for  want  of  jurisdiction,  is 
a  not  infrequent  exercise  of  power  by  the  court  of  last  resort 
in  this  state.  Polys  v.  Jewett,  5  Stew.  302.  Yet  it  could 
be  said  that  the  order  or  decree  by  which  the  appellant  is 
aggrieved,  and  the  existence  of  which  constitutes  the  ground 
of  appeal,  is  no  order  or  decree  because  void  for  want  of 
jurisdiction  in  the  court  which  makes  it. 
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By  the  federal  judiciary  act,  appeals  are  given  from  the 
Circuit  and  District  Courts  in  case  of  final  decrees.  §§  692, 
693,  695,  696. 

In  the  case  of  United  States  v.  Nourse,  6  Pet.  470,  495,  the 
United  States  Supreme  Court  said :  "  If  it  clearly  appear 
that  the  Circuit  Court  had  no  jurisdiction  in  this  case,  still  this 
court  may  take  jurisdiction,  so  far  as  it  regards  the  proceedings 
had  before  the  Circuit  Court;  but  these  proceedings,  being 
wholly  Unauthorized,  must  be  annulled  or  reversed.  This 
court,  however,  in  such  a  case,  can  take  no  further  jurisdic- 
tion of  the  cause." 

In  Nelson  v.  Leland,  22  How.  48,  the  counsel  of  the  appellee 
moved  to  dismiss  the  appeal,  upon  ground  of  want  of  juris- 
diction in  the  District  Court.  Upon  this  motion.  Chief  Justice 
Taney  delivered  the  opinion  of  the  court,  as  reported  in  the 
following  words:  "That  the  question  of  the  jurisdiction  in 
the  lower  court  is  a  proper  one  for  appeal  to  this  court  and 
for  argument,  when  the  case  is  regularly  reached,  and  that 
this  court  has  jurisdiction  on  such  appeal,"  The  motion 
was  overruled. 

By  the  New  York  statute,  an  appeal  to  the  Court  of 
Appeals  is  given  from  certain  courts,  in  a  judgment  in  an 
action  commenced  therein,  or  brought  there  from  another 
court.     Pamph.  L.  1849,  p.  616. 

In  Kundolf  V.  Thalheimer,  12  N.  Y.  593,  the  Court  of 
Errors  reversed  a  judgment  of  a  county  court,  rendered  in  an 
action  for  assault  and  battery,  because  the  lower  court  had  no 
jurisdiction  in  that  class  of  actions. 

In  McMahon  v.  Rauhr,  47  iV;  Y.  67,  a  judgment  of  the 
general  term  of  the  Supreme  Court  was  reversed,  upon  the 
ground  that  the  general  term  acted  without  jurisdiction.  The 
doctrine  announced  was,  that  where  an  inferior  court  has 
acted  without  jurisdiction,  and  has  rendered  judgment,  the 
court  with  power  to  review  its  decisions  may  so  far  act  upon 
the  judgment  as  to  reverse  it,  for  that  want  of  jurisdiction. 

In  Commonwealth  v.  O'Neil,  6  Gray  343,  tiiis  rule  was 
applied  to  the  review  of  the  sentence  of  a  justice  of  the  peace. 
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The  Revised  Statutes  gave  an  appeal  to  the  Court  of  Common 
Pleas.  Says  Metcalf,  J. :  "  If  the  sentence  be  void,  the 
defendant  may  undoubtedly  omit  to  claim  an  appeal,  and  if 
committed  to  prison,  be  discliarged  on  a  writ  of  habeas  corpxis, 
or  may  successfully  defend  against  a  suit  on  his  recogni- 
zance, if  he  has  entered  into  one,  for  not  abiding  by  ti:e  sen- 
tence. Still,  he  may  appeal  to  the  Court  of  Common  Pleas, 
where  he  will  be  released  or  a  legal  sentence  imposed,  and  is 
not  obliged  to  incur  the  risk  of  acting  on  a  mistaken  opinion 
as  to  the  nullity  of  his  sentence.  An  appeal  opens  to  him 
the  whole  case  as  to  the  law,  the  facts,  and  the  judgment." 

So,  in  McKitrick  v.  Peter,  5  Dana  586,  the  rule  which  I 
think  is  in  accord  with  the  considered  cases,  and  with  correct 
practice,  was  announced.  It  was  an  appeal  from  the  judg- 
ment of  a  justice,  and  the  appeal  was  dismissed  because  the 
court  had  no  jurisdiction  of  the  case.  This  determination 
was  brought  into  the  Court  of  Errors,  which  reversed  it.  The 
court  said  :  ''  It  seems  to  us,  that  instead  of  dismissing  the 
appeal  at  the  cost  of  the  appellant,  whereby  the  parties  were 
remitted  to  the  condition  in  which  they  were  before  the  appeal 
was  taken,  the  court  should  have  dismissed  or  abated  the  suit, 
at  the  cost  of  the  plaintiff,  for  want  of  jurisdiction  to  try  it 
in  that  form.  As  the  judgment  of  the  justice  was  for  such 
an  amount  as  authorized  the  appeal  to  the  Circuit  Court,  the 
parties  stood  in  the  same  attitude  before  that  court  as  they 
occupied  before  the  justice.  And,  although  the  appeal  was 
taken  by  the  defendant,  the  plaintiff  was  actor,  and  had  a 
right,  and  was  bound  to  make  out  a  case  witiiin  the  jurisdic- 
tion of  the  justice  and  of  the  Circuit  Court,  and  conformable 
to  the  nature  of  the  warrant." 

The  following  are  additional  cases  in  support  of  the  same 
rule:  Moore  v.  Wait,  1  Binn.  219;  Petty  v.  Durall,  4  Greene 
(Iowa)  120;  Thomas  v.  Winters,  4  Black/.  [Ind.)  161; 
Hearn  v.   Cutberth,  10  Texas  216. 

I  conclude  that  this  judgment  was  the  subject  of  review  by 
virtue  of  the  one  hundred  and  thirty-seventh  section  of  the 
justices'  act. 
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Nor  have  I  overlooked  the  provisions  contained  in  Section 
95  of  that  act,  which  proscribes  the  use  of  the  writ  of  certioran,. 
in  all  cases  where  the  justice  has  jurisdiction,  to  remove  any 
judgment  from  which  an  appeal  lies. 

This  impliedly  leaves  the  use  of  the  writ  in  all  cases  where 
the  justice  has  not  jurisdiction.  This  section  contains  a  legis- 
lative sanction  of  the  view  that  an  appeal  could  be  taken 
from  an  extra-jurisdictional  judgment,  for  if  it  were  other- 
wise, then  the  words  "that  no  judgment  from  which  an  appeal 
was  given  should  be  removed  by  certiorari"  would,  by  their 
own  force,  leave  such  extra-jurisdictional  judgments  remova- 
ble by  that  writ.  The  use  of  the  words,  "  in  all  cases  where 
the  justice  has  jurisdiction,"  would  have  been  superfluous. 

The  use  of  these  words  was  intended  to  preserve  the  writ  as 
a  concurrent  remedy  with  the  right  of  appeal  to  review  these 
judgments.  Their  use  as  concurrent  remedies  is  no  novelty 
in  our  practice.  Martin  v.  Tfwmpson,  5  Halst.  142;  cases 
cited  in  State,  ex  rel.  Taylor,  v.  Cassedy,  9  Vi-oom  437. 

Previous  to  1820,  appeals  were  given  from  all  judgments 
except  such  as  were  given  upon  verdict  or  the  report  of 
referees,  or  in  the  absence  of,  or  by  the  confession  of  the 
defendant,  or  on  a  matter  in  dispute  not  exceeding  $3.  Elm^ 
Dig.  283. 

This  right  of  appeal  did  not  abrogate,  by  implication,  the 
use  of  the  writ  of  certiorari  as  a  concurrent  method  of  review- 
ing the  same  judgment. 

By  the  act  of  1820,  the  right  of  appeal  was  extended  to 
judgments  obtained  upon  a  verdict  of  a  jury  or  upon  the 
report  of  referees,  and  by  the  sapie  act,  the  use  of  the  writ  of 
certiorari  was  prohibited  by  express  words,  in  all  instances 
where  an  appeal  was  given.     Elm.  Dig. 

By  the  act  of  1833,  the  right  of  appeal  was  given  where 
the  trial  took  place  in  the  presence  of  parties,  although  the 
judgment  may  have  been  rendered  in  their  absence.  Elm^ 
Dig.  291. 

In  the  revision  of  1846,  the  exceptions  are  judgments  by 
default,  confession,  or  in  the  absence  of  the  defendant,  where 
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the  trial  did  not  take  place  in   his  presence,  or   where  the 
matters  in  dispute  shall  not  exceed  $3.     Nix.  Dig.  466. 

It  is  perceived  that,  in  all  cases,  no  appeal  was  given  from 
a  judgment  where  the  defendant  was  not  present  at  the  trial, 
so  that,  in  those  cases,  a  certiorari  could  be  prosecuted.  Any 
jurisdictional  defects  resulting  from  failure  to  bring  the 
defendant  into  court,  could  be  remedied  by  certiorari. 

By  the  revision  of  1874,  the  right  to  take  appeals  was 
extended  so  as  to  include  all  judgments  except  those  upon 
confession.     Rev.,  p.  564. 

By  force  of  the  provision  proscribing  the  use  of  certiorari 
whenever  an  appeal  was  given,  this  extension  of  the  right  of 
appeal  cut  off  the  use  of  the  writ  of  certiorari  even  when  the 
trial  occurred  while  the  defendant  was  absent,  and  such 
absence  resulted  from  a  failure  to  bring  him  into  court  by  any 
■citation.  To  prevent  this  result,  the  clause  in  the  Revision 
prohibiting  the  use  of  the  writ  to  review  all  judgments  where 
ran  appeal  lies,  was  preceded  by  the  words,  "where  the  justice 
has  jurisdiction." 

Judgments,  therefore,  rendered  without  jurisdiction,  are 
left  unaffected  by  the  prohibitory  words  of  the  statute.  They 
tire  in  the  same  posture  as  judgments  appealable  previous  to 
the  act  of  1820,  and  are  therefore  reviewable  either  by  cer-- 
iiorari  or  upon  appeal,  or  both. 

The  wisdom  of  this  rule,  as  applied  to  judgments  where 
jurisdiction  over  the  person  is  absent,  is  obvious.  The  statu- 
tory provisions  regulating  appeals  require  prompt  action,  or  the 
right  is  lost.  Where  the  absence  of  jurisdiction  is  the  result 
■of  a  failure  to  warn  the  defendant,  his  ignorance  of  the  exist- 
■ence  of  the  judgment  might  prevent  his  taking  his  appeal 
within  the  statutory  time.     He  still  has  his  writ. 

In  cases  where  jurisdiction  over  the  subject  matter  is  want- 
ing, it  is  equally  important  that  the  right  of  appeal  should 
■exist.  The  question  whether  jurisdiction  does  or  does  not 
«xist,  is  often  one  of  great  nicety.  If  certiorari  should  be 
the  only  remedy  where  jurisdiction  is  absent,  and  appeal  the 
only  remedy  where  jurisdiction  is  present,  the  determination 
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of  the  party  in  adopting  the  appropriate  method  of  revieNV, 
would  be  attended  with  great  perplexity.  If  he  took  hi^ 
writ,  and  it  appeared  that  jurisdiction  was  present,  his  writ 
would  be  dismissed,  witli  costs. 

If  he  took  his  appeal,  and  it  appeared  that  jurisdiction  wa^ 
absent,  he  would  then  be  defeated. 

Again,  the  question  of  jurisdiction  may  be  one  of  several 
legaf  questions  involved  in  the  cause.  Vpon  certiorari,  the 
only  question  reviewable  is  that  of  jurisdiction.  Upon  appeal, 
if  allowed,  all  questions  can  be  reviewed,  both  of  law  and  of 

fact. 

My  conclusion  is,  that  the  appeal  in  the  present  case  was- 
properly  taken— that  if  the  Court  of  Common  Pleas  found 
that  there  was  not  jurisdiction  in  the  justice's  court  to- 
render  the  judgment,  it  should  have  dismissed  the  action  and 
entered  a  judgment  of  dismissal  in  the  records  of  the  appel- 
late court.  The  dismissal  of  the  appeal  was  illegal,  and  a. 
writ  of  mandamus  is  allowed,  directing  the  Court  of  Common. 

Pleas  to  reinstate  the  appeal. 

The  relator  should  have  his  costs. 


ALEXANDEE  B.  BUTTS  v.  JOHN  H.  FRENCH. 

A  filed  a  state  of  demand  against  B,  in  which  he  declared  upon  a 
guaranty  of  B,  to  pay  the  amount  of  A's  sale  to  C.  On  the  trial 
before  the  justice,  he  proved  a  sale  directly  to  B.  B  moved  for  a  non- 
suit, which  was  refused,  and  no  amendment  of  state  of  demand  was 
made. 

From  this  judgment,  B  appealed.  Upon  the  trial  of  the  appeal,  the 
same  variance  appeared  between  the  pleading  and  the  evidence,  but 
B  raised  no  objection  upon  that  ground.  iTeW— That  by  his  silence 
below,  he  waived  his  right  in  the  hearing  of  the  cause  here  upon 
eertiorari,  to  insist  upon  the  variance  as  error. 


On  certiorari. 

This  writ  brings  up  the  record  of  a  cause  commenced  before 
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a  justice  of  the  peace,  and,  upon  appeal,  tried  before  the 
Court  of  Common  Pleas  of  Union  county. 

The  present  inquiry  touches  the  validity  of  the  judgment 
rendered  in  the  Court  of  Common  Pleas. 

Argued  at  February  Term,  1880,  before  Justices  WooD- 
HULX.  and  Reed. 

For  the  prosecutor,  A.  B.  Butts,  in  pro.  pers. 

The  opinion  of  the  court  was  delivered  by 
Reed,  J.     The  state  of  demand  was  based  upon  a  guar- 
anty made  by  the  prosecutor  in  the  following  words : 

Jesse  Thorn  informs  me  that  he  has  selected  some  clothing 
in  your  store,  amounting,  in  all,  to  $16.00.  He  wants  a  little 
time  to  pay  for  them.  If  you  will  give  him  one  month,  I 
will  guarantee  the  collection  of  the  account,  as  I  have  some 
matters  of  his  in  charge,  which  will  enable  me  to  do  so. 

Alexander  B.  Butts. 

Upon  the  trial  before  the  justice,  it  appeared  in  evidence  that 
Thorn  had  presented  this  paper  to  French,  the  plaintiff  below, 
and  that  he,  French,  then  said  to  Thorn :  "  I  will  sell  these 
goods  to  Mr.  Butts.  I  will  charge  them  directly  to  Mr. 
Butts,  upon  my  books  of  account.  You  go  to  Mr.  Butts  and 
tell  him  so,  and  if  he  says  it  is  all  right,  I  will  let  you  have 
the  goods."  It  appeared  that  this  was  communicated  by 
Thorn  to  the  prosecutor,  and  that  he  assented  to  the  pro])osi- 
tion.  It  appeared  that  his  assent  was,  by  Thorn,  communi- 
cated to  Mr.  French,  who  let  Thorn  have  the  goods,  charging 
them  upon  his  books  to  Mr.  Butts. 

The  defendant  moved  for  a  non-suit,  upon  the  close  of  the 
plaintiff's  case.  This  was  refused.  No  amendment  was 
asked  for  or  granted.  Judgment  was  entered  in  favor  of  the 
plaintiff. 

An  appeal  was  taken  to  the  Common  Pleas.     Upon  the 
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trial  there,  the  same  evidence  was  offered,  and  the  case  there 
made  by  the  plaintiff  was  uncontradicted.  In  this  last  trial, 
it  does  not  appear,  from  the  record,  that  any  motion  to  non- 
suit was  made. 

It  is  obvious  that,  at  the  trial  before  the  justice,  there 
appeared  a  variance  between  the  pleading  and  the  proof,  on 
the  part  of  the  plaintiff.  By  his  state  of  demand,  the  plain- 
tiff grounded  his  right  of  action  upon  a  collateral  agreement. 
At  the  trial,  he  proved  that  the  offered  guaranty  was  not 
accepted,  and  he  disclosed  a  sale  made  to  the  defendant 
directly,  thereby  fixing  upon  him  a  primary  instead  of  a  col- 
lateral liability. 

Upon  the  motion  then  made  by  the  counsel  for  the  defend- 
ant to  non-suit  the  plaintiff,  there  was  one  of  two  courses  for 
the  justice  to  pursue — either  to  allow  an  amendment  of  the 
state  of  demand,  or  to  direct  a  non-suit.  He  did  neither,  but 
rendered  judgment  for  the  plaintiff. 

The  cause  was  then  appealed,  and  came  on  for  trial  before 
the  Common  Pleas.  By  the  evidence,  the  plaintiff  made  the 
same  case  there  as  below,  and  the  same  variance  there  appeared 
as  before  the  justice.  Inasmuch  as  no  amendment  had  been 
made  below,  when  the  objection  was  taken  to  the  variance  by 
the  motion  to  non-suit,  it  followed  that  no  amendment  could 
have  been  made  in  the  Court  of  Common  Pleas.  Rev.,  p.  559, 
§  112. 

Had  the  defendant  renewed  upon  the  last  trial,  the  motion 
made  below,  it  would  have  been  fatal  to  the  case  of  the  plain- 
tiff. But,  so  far  as  appears  by  the  record  and  state  of  the 
case  sent  up,  no  such  motion  was  then  made.  The  defendant 
therefore  occupies  the  position  of  one  who  was  present  at  the 
trial  and  saw  a  case,  in  itself  complete  in  its  legality,  proven 
against  him,  but  defective  only  upon  the  ground  that  it  was 
not  the  case  set  out  in  the  state  of  demand,  and  who  yet  raised 
no  objection  to  the  case  proven,  upon  the  ground  that  it  differed 
from  the  case  pleaded. 

I  think  that  this  discloses  a  state  of  facts  which  places  the 
defendant  in  the  posture  of  having  waived  this  objection,  and 
precludes  him  from  raising  it  here. 
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In  the  case  of  Stroud  v.  Shimer,  3  Halst.  134,  this  court 
reversed  a  judgment  rendered  by  a  justice,  upon  the  ground 
that  the  case  shown  by  the  plaintiff",  on  the  trial,  was  variant 
from  that  set  forth  in  the  state  of  demand.  But  the  defend- 
ant was  not  present  at  the  trial,  and  judgment  was  rendered 
in  his  absence.  Tins  case  was  probably  correctly  decided, 
inasmuch  as,  at  the  time  of  its  decision,  no  power  existed  in  a 
justice's  court  to  amend,  in  the  event  of  a  variance.  This 
power  was  conferred  by  the  act  of  1855.  Nix.  Dig,,  pp.  739, 
746,  §§  43,  44,  45,  91.  The  defendant  in  a  cause  could  not 
then,  with  justice,  have  been  held,  in  case  of  his  absence  at 
the  trial,  to  have  assented  to  the  proving  of  a  case  differing 
from  that  pleaded. 

Knowing  that  no  such  case  could  be  proven,  and  that  no 
change  in  the  plaintiff''s  state  of  demand  could  be  made^  he 
could  absent  himself,  with  confidence  that  there  would  be  an 
entire  failure  of  proof. 

But  when  the  defendant  stands  by  at  the  trial,  and  a  legal 
case  is  proven  against  him,  differing,  however,  from  the  one 
pleaded,  and  he  raises  no  objection,  based  upon  such  variance, 
I  do  not  think  he  is  in  a  position  to  afterwards  complain  of 
this  error. 

Consensus  tolUt  errorem  is  the  maxim  by  force  of  which 
all  irregularities  except  those  which  are  jurisdictional  and 
fundamental,  are  waived  by  acquiescence.  Broom^s  Maxims 
*100.  And  this  rule  is  not  limited  to  those  irregularities 
which,  if  the  objection  to  them  had  been  taken,  the  court 
could  then  have  caused  the  defect  to  be  cured. 

If  this  objection  had  been  taken  below,  it  could  not  there 
have  been  cured,  but  the  plaintiff"  would  have  been  non-suited, 
or  could  have  consented  to  such  a  judgment,  and  so  avoided 
the  additional  cost  of  time  and  money  involved  in  the  defence 
of  this  writ. 

The  party  is  bound  to  make  his  objection,  so  that,  if  it  is 
fatal  to  the  case  of  his  opponent,  there  may  not  be  the  accu- 
mulated costs  and  vexation  of  another  step  in  the  litigation. 

In  Gould  V.  Brown,  4  Halst.  165,  it  was  alleged  that  the 
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justice  had  refused  an  adjournment  to  which  the  plaintiff  was 
not  entitled.  At  the  trial  before  the  Common  Pleas,  the 
plaintiff  failed  to  interpose  this  objection,  and,  upon  ceiiiorari 
to  this  court,  it  was  held  that  he  having,  upon  the  trial  of 
the  case  upon  appeal,  neglected  to  obtain  his  relief  for  this 
irregularity,  could  not  raise  the  objection  here. 

Additional  cases  in  which  this  rule  has  been  applied  in  the 
courts  of  this  state,  are  collected  in  the  opinion  iu  the  case  of 
Steward  v.  Sears,  7  Vroom  173.  See  also  Graham  &  Water- 
man on  New  Trials,  vol  IL,  p.  149,  note ;  Powell  on  App. 
Proceedings,  §  117. 

I  think  there  is  no  ground  for  reversal  upon  this  point, 
upon  which  the  prosecutor  can  here  insist. 

As  to  the  objection  that  the  justice  of  the  peace  made  an 
illegal  adjournment,  I  do  not  think  he  exceeded  the  proper 
exercise  of  his  discretion. 

Judgment  should  be  affirmed,  with  costs. 


STATE,  JOSEPH  E.  ALLEN,  PKOSECUTOR,  v.  INHABITANTS 
OF  THE  TOWNSHIP  OF  WOODBRIDGE,  IN  THE  COUNTY 
OF  MIDDLESEX,  AND  BENJAMIN  M.  CLARK. 

1.  An  assessment  made  as  follows :  "  R.  E.  N.  Land,  fifty  acres,  iu  road 
district  No.  21,  in  the  township  of  Woodbridge,"  taken  in  connection 
■with  the  proof  that  R.  E.  N.  owns  no  other  land  in  said  road  district^ 
is  a  sufficient  description  to  subject  the  said  land  to  a  sale  for  the  tax 
assessed  upon  it. 

2.  Construction  of  the  special  act  for  the  township  of  Woodbridge,  rela- 
tive to  the  collection  of  taxes.     Pamph.  L.  1873,  p.  758. 


These  are  four  writs  of  certiorari,  all  sued  out  by  the  same 
prosecutor,  bringing  up  the  assessment  upon  a  tract  of  land 
in  said  township  of  Woodbridge,  a  certificate  of  sale  and 
a  lease  made  to  the  said  township  for  a  thousand  years. 
The  lease  was  assigned  to  Clark,  who  is  therefor  made  a 
defendant. 

Vol.  XIII.  2  c 
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The  property,  at  the  time  of  the  assessment,  was  owned  by 
Rufus  N.  Edgar.  The  prosecutor  now  iiolds  his  title.  There 
is  a  special  act  relative  to  the  collection  of  taxes  in  the  town- 
ship of  Woodbridge.     Pamph.  L.  1873,  p.  758. 

The  writs  are  prosecuted  in  aid  of  an  action  of  ejectment 
now  pending. 

Argued  at  February  Term,  1880,  before  Justices  Wood- 
hull  and  Reed. 

For  the  prosecutors,  B.  A.  Vail. 

For  the  defendants,  L.  Lupton. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  reasons  are  nearly  identical  in  all  of  the 
four  cases.  The  first  reason  assigned  for  the  vacation  of  the 
proceedings,  is  because  the  description  of  the  property  in  the 
assessor's  duplicate  is  insufficient. 

The  description  in  the  assessor's  duplicate  for  the  year 
1874,  is  this :  "  Rufus  N.  Edgar.  Land,  fifty.  Road  dis- 
trict No.  21."  By  the  case  agreed  upon,  it  is  admitted  that 
Edgar  owned  no  other  tract  of  land  in  this  road  district. 

So  far  as  this  question  affects  the  assessment  itself,  the  stat- 
ute is  inapplicable,  and  the  assessment  will  stand,  even  if  the 
description  is  too  indefinite  to  make  it  the  foundation  of  a  tax 
title.  State,  Rutherford  Park  Association,  pros.,  v.  Township 
of  Union,  7  Vroom  309. 

But  I  am  of  the  opinion  that  this  description  is  sufficient 
to  establish  a  lien  upon  the  land  upon- which  the  assessment  is 
made,  and  so  impose  upon  it  a  liability  to  be  sold. 

The  legislative  intent  was  to  have  a  general  description. 
All  that  the  statute  requires  is  a  description  that  will  identify 
the  tract.     State,  Alden,  pros.,  v.  Newark,  7  Vroom  288. 

The  description  should  be  such  as  to  warn  the  owner  of 
what  property  he  is  assessed,  and  such  as  to  secure  a  fair  sale, 
by  showing  to  purchasers  what  property  is  for  sale. 
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Now,  the  degree  of  definiteness  requisite  to  accomplish  these 
purposes  depends  upon  the  surroundings  of  the  subject  matter 
described. 

In  the  country,  where  land  is  held  in  large  tracts,  a  certain 
description  would  identify  any  one  tract,  while  in  a  city  or 
town,  a  similar  description  would  be  insufficient  to  locate  a 
lot  with  sufficient  definiteness.  In  this  case,  it  appears  that 
the  person  assessed  owns  one,  and  only  one,  tract  of  land  of 
fifty  acres,  in  one  of  (he  road  districts  of  the  township  of 
Woodbridge.  A  proj)Osition  that  a  notice  that  Edgar's  tract 
of  fifty  acres,  in  the  said  road  district,  in  the  said  township, 
was  assessed,  and  was  to  be  sold  for  taxes,  would  fail  to  warn 
Edgar  what  tract  was  assessed,  or  notify  an  intended  buyer 
what  property  was  to  be  sold,  can  receive  no  support  from  a 
practical  view  of  the  question. 

No  tax-payer  could  be  misled  into  a  false  security  by  such 
a  notice,  and  no  person  desiring  to  purchase  would  have  any 
difficulty  in  fixing  upon  the  property  to  be  sold,  or  in  procur- 
ing a  title  to  the  property  by  this  description. 

I  think,  therefore,  that  the  assessments  of  1874,  1875,  and 
1876  are  liens  upon  this  tract  of  land. 

So  far  as  the  assessment  of  1877  is  involved,  the  descrip- 
tion did  not  mention  any  road  district,  nor  the  agreement  that 
there  was  no  other  or  similar  property  of  Edgar's  in  the 
township. 

I  incline  to  the  opinion  that,  under  the  case  of  StaiCj  Ruth- 
erford Park  Association,  pros.,  v.  Township  of  Union,  supra, 
this  description  would  be  insufficient  to  fix  upon  this  land  a 
liability  for  the  taxes  of  1877. 

The  third  reason  urged  against  the  validity  of  the  certificate 
and  lease  is,  that  the  description  of  the  property,  in  the  cer- 
tificate of  sale,  does  not  correspond  with  the  description  in 
the  assessor's  duplicate. 

The  act  of  1873  does  not  limit  the  particularity  of  descrip- 
tion in  the  certificate  to  that  of  the  duplicate. 

If  it  describes  the  same  property,  it  is  sufficient.     It  is 
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admitted,  in  the  state  of  the  case,  that  the  descriptions  are  of 
the  same  property. 

The  fourth  reason  is  that  there  is  no  legality  in  the  act  of 
making  a  lease  from  the  inhabitants  of  the  township  of  Wood- 
bridge  to  the  inhabitants  of  the  township  of  Woodbridge. 

But  the  act  of  1873  confers  upon  the  township  committee 
the  authority  to  purchase  the  land  in  the  name  of  the  town- 
ship. And  it  further  provides  that,  at  the  end  of  two  years, 
if  the  property  is  not  redeemed,  the  said  township  committee 
shall  execute  to  the  holder  of  the  certificate  a  lease  in  the  cor- 
porate name  of  said  township. 

The  legislature  had  the  power  to  so  enact,  and  the  legisla- 
tion covers  the  act  of  the  committee  in  making  the  lease. 

There  are  two  reasons,  however,  which,  I  think,  contain 
within  their  fair  interpretation,  objections  which  are  fatal  to 
these  sales.  First,  because  it  does  not  appear  that  the  town- 
ship committee  ordered  the  sale.  Second,  it  does  not  appear 
that  there  was  a  sale.  The  proof  as  to  the  successive  steps  in 
the  proceedings,  seems  to  be  limited  to  such  entries  as  the 
clerk  made  of  the  meetings  of  the  township  committee.  It 
need  not  be  so  limited,  as  proof  of  all  these  matters,  by  parol, 
was  competent.  State  v.  Van  Winkle,  1  Duieher  73 ;  State  v. 
Bmtley,  3  Zab.  532. 

There  is  no  proof  in  the  case  of  the  posting  of  the  notices 
mentioned  in  Section  3  of  the  act  of  1873,  nor  of  the  publi- 
cation of  the  return  of  delinquents  and  affidavit  mentioned 
in  Section  4  of  the  act. 

This  was  absolutely  essential  to  the  validity  of  the  sales. 
State,  Alden,  pros.,  v.  Newarh,  supra. 

No  reason  is  specially  aimed  at  this  defect,  and  therefore  it 
may  be  that  the  case  fails  to  show  the  notices,  because,  in  the 
light  of  the  reasons  upon  which  the  objections  would  be  based, 
il  was  not  deemed  necessary.  But  I  think  it  does  not  cor- 
rectly and  clearly  appear  that  the  chairman  of  the  committee 
did  proceed  to  sell  the  several  tracts  and  parcels  of  land 
returned,  at  the  hour  named  in  the  notice.     §  5. 

This  objection  is  clearly  taken  in  the  reasons.     The  certifi- 
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'cate  of  sale  itself  is  not  proof  of  it.  It  appears,  inferentially, 
that  they  were  sold,  but  the  proof  should  be  clear  and  dis- 
tinct. I  think  that,  upon  this  ground,  the  certificates  and 
leases  should  be  vacated.  The  tax  will  stand  as  a  lien  upon 
the  property  for  the  first  three  years,  at  least.  The  assess- 
ments will  stand,  and  if  not  paid,  the  lien  can  be  enforced  by 
another  sale. 

Let  the  assessments  be  affirmed  in  all  the  cases,  and  the 
certificates  and  leases  be  vacated,  with  costs  for  the  prosecutor, 
as  upon  one  writ. 


STATE,  CHARLES  RIDGEWAY  ET  AL.,  PROSECUTORS,  v. 
FRANK  J.  MICHELLON,  CLERK  OF  THE  COMMON  COUN- 
CIL OF  THE  CITY  OF  CAMDEN. 

Under  the  charter  of  the  city  of  Camden,  an  accountant  of  the  finance 
committee  cannot  be  appointed  otherwise  than  by  an  ordinance  of  the 
common  council. 


This  writ  brings  up  the  appointment  of  Samuel  Hufty  as 
accountant  of  the  finance  committee  of  the  common  council 
of  the  city  of  Camden,  and  the  ordinance  under  which  the 
finance  committee  made  the  appointment. 

Argued  at  February  Term,  1880,  before  Justices  Heed 
and  Magie. 

For  the  prosecutors,  A.  Hugg. 
For  the  defendants,  /.  E.  Hays. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  question  involved  in  the  present  cause  is 
whether  the  common  council  of  Camden  had  the  power  to 
jpass    an    ordinance   providing   for    the   appointment    of    an 
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accountant  by  the  finance  committee.  The  ordinance  was^ 
passed  on  April  25th,  1878,  and  provides  that  the  finance- 
committee  of  city  council  is  empowered  to  employ  an  account- 
ant, whose  term  shall  commence  on  the  passage  of  the  ordi- 
nance, and  continue  from  year  to  year  for  the  term  of  one 
year,  &c.  He  shall  receive  as  compensation,  the  sum  of  $100 
monthly. 

The  question  mooted  at  the  argument  was  whether  this 
appointee  was  an  officer,  the  contention  being  that  if  an  officer, 
the  office  was  one  not  recognized  by  the  charter,  and  so  'was 
beyond  the  power  of  the  common  council  to  fill.  This  ques- 
tion, however,  is  not  one  that  calls  for  decision,  for  if  we- 
assume  the  existence  of  such  a  power  in  the  common  council, 
yet  it  is  clear  that  the  method  pursued  in  making  the  appoint- 
ment is  without  authority. 

A  supplement  to  the  charter  of  the  city  of  Camden  was 
passed  in  1874,  the  fourth  section  of  which  provides  "  that 
all  appointments  to  office  in  the  various  departments  of  said 
city — except  mechanics  working  at  their  regular  trade,  and 
ordinary  day  laborers,  and  the  chief  of  police,  ])olice  officers 
and  night  watchmen,  and  persons  employed  in  the  public 
schools — shall  be  by  ordinance  passed  by  a  majority  of  the 
members  of  the  city  council ;  and  it  shall  not  be  lawful  for 
the  city  treasurer  to  pay  any  salary  to  any  person  otherwise 
appointed."  The  class  of  employes  mentioned  in  the  excep- 
tion clearly  fails  to  include  this  accountant. 

If  it  shall  be  held  that  he  is  included  in  the  class  of  ser- 
vants which  the  common  council  would  have  the  power  to 
appoint,  it  is  equally  clear  that,  by  force  of  the  above  section, 
he  could  not  be  appointed  otherwise  than  by  an  ordinance 
designed  to  accomplish  that  object  directly. 

The  present  ordinance,  providing  for  an  appointment  by 
the  committee,  is  unsupported  by  any  authority  in  the  common 
council  to  pass  it,  and  the  appointment  made  under  it  should 
be  vacated,  with  costs. 
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STATE,  EX  EEL.  WILLIAM  E.  SKINNEK,  v.  JOHN  W.  BOGERT, 
COLLECTOR  OF  BERGEN  COUNTY. 

The  act  of  March  14th,  1879,  {Pamph.  L.,  •p.  349,)  was  within  the  power 
of  the  legislature  to  pass,  and  the  law  judges  desci-ibed  therein  are 
not  entitled  to  any  per  diem  compensation  since  its  passage. 


On  rule  to  show  cause  why  mandamus  should  not  issue, 
requiring  the  collector  of  Bergen  county  to  pay  to  the  relator 
$230,  for  the  jyer  diem  allowance  for  his  services  in  the  courts 
of  that  county,  from  April  1st,  1879,  up  to  and  including 
September  1st,  1879. 

Argued  at  February  Term,  1880,  before  Justices  Reed 
and  Magie. 

For  the  relator,  W.  E.  Skinner,  in  pro.  pers. 

For  the  defendant,  A.  D.  Campbell. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  The  relator  was  commissioned  as  the  presiding 
judge  of  the  Court  of  Common  Pleas  for  Bergen  county, 
April  1st,  1878,  and  his  term  of  office,  by  the  constitution,  is 
fixed  at  five  years.  By  the  act  prescribing  such  an  appoint- 
ment, the  presiding  judge  of  that  court  was  entitled  to  receive 
an  annual  salary  of  $1500.  Pamph.  L.  1868,  p.  295.  By 
a  subsequent  act,  all  judges  of  the  Inferior  Court  of  Common 
Pleas  were  entitled  to  receive  a  per  diem  allowance  of  $5  for 
each  day  actually  occupied  in  the  discharge  of  their  duties. 
Pamph.  L.  1873,  p.  110.  Under  these  acts,  the  relator  seems 
to  have  claimed  and  received  the  annual  salary  prescribed  by 
the  act  of  1868,  and  in  addition  thereto,  the  per  diem  allow- 
ance prescribed  by  the  act  of  1873.  Since  April  1st,  1879, 
the  ccjllector  has  declined  to  pay  the  relator  the  per  diem 
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allowance,  alleging  that,  by  virtue  of  the  provisions  of  the 
act  of  March  14th,  1879,  [Pamph.  L.,  p.  349,)  the  relator  is 
not  entitled  thereto.  The  applicability  and  validity  of  the 
last-mentioned  act,  is  the  sole  question  presented  in  this 
case. 

It  is  first  contended  that  the  act  must  be  construed  to  affect 
only  judges  hereafter  to  be  appointed.  It  is  undoubtedly 
true  that  statutes  are  to  be  construed  only  as  prospective  in 
their  effect,  unless  a  retrospective  intention  clearly  appears. 
But  this  rule  is  quite  inapplicable  to  this  statute,  which  is 
manifestly  intended  to  affect  not  the  judges,  but  the  receipt 
of  certain  allowances  by  the  judges.  It  is  wholly  prospective 
in  forbidding  the  future  receipt  of  such  allowances. 

It  is  next  insisted  that  the  act  is  unconstitutional,  as  abro- 
gating or  interfering  with  a  terra  of  office  fixed  by  the  con- 
stitution. This  contention  is  plainly  inadmissible,  because 
the  act  in  no  way  attempts  to  limit  or  shorten  the  term  relator 
has  to  serve,  or  to  restrict  the  performance  of  his  duties.  If 
it  be  true  that  a  total  deprivation  of  his  compensation  should 
be  considered  as  a  practical  abrogation  of  the  official  term, 
this  act  preserves  the  salary  of  the  officer,  which  was  thought 
sufficient  compensation  at  the  time  the  office  was  provided  for. 

The  other  objections  do  not  seem  to  require  any  special 
notice,  except  that  which  I  now  consider.  The  claim  made  is 
that  the  act  is  unconstitutional;  first,  because  it  is  in  conflict 
with  the  clause  in  Art.  IV.,  §  7,  ^  4,  of  the  constitution,  which 
provides  that  "no  general  law  shall  embrace  any  provision 
of  a  private,  special,  or  local  character ;"  and,  second,  because 
it  is  in  conflict  with  Paragraph  1 1  of  the  same  section,  which 
provides  that  "  the  legislature  shall  not  pass  private,  local,  or 
special  laws,  *  *  *  creating,  increasing,  or  decreasing  the 
percentage  or  allowance  of  public  officers,  during  the  term  for 
which  said  officers  were  elected  or  appointed." 

The  question,  then,  is  whether  the  act  in  question  is  a  pri- 
vate, local,  or  special  law,  or  contains  a  provision  of  that 
character.  It  is  clear  that  it  decreases  the  allowance  of  public 
(»fficers  during  the  term  of  their  office,  and  that,  under  the 
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general  title,  "An  act  in  relation  to  the  compensation  of  presi- 
dent judges  of  tlie  Courts  of  Common  Pleas,"  its  enactments 
are  effective  only  in  respect  to  certain  president  judges,  and 
do  not  include  or  affect  otiiers.  If,  therefore,  this  act  is  a 
*'  private,  local,  or  special  law,  or  the  peculiar  provisions 
above  referred  to  are  of  a  ''  private,  local,  or  special  char- 
acter," then  the  relator's  contention  woidd  seem  to  be  correct. 

The  constitutional  provisions  in  question  are  part  of  the 
amendments  adopted  in  1874.  The  identical  question  here 
presented  has  never  been  previously  discussed,  but  some  ques- 
tions of  construction  have  been  settled,  which  will  aid  this 
inquiry.  Thus,  in  Van  Riper  v.  Parsons,  11  Vroom  1,  this 
court  settled  that  a  law,  fairly  classif||^ing  certain  objects  of 
legislation,  by  a  classification  which  includes  all  of  such 
objects  naturally  related  to  each  other,  and  legislating  alike 
in  respect  to  a  class  or  classes  thus  formed,  would  not  be 
objectionable  under  the  constitutional  clauses  in  question. 
And  the  Court  of  Errors,  in  the  same  case,  (11  Vroom  123,) 
declares  that  a  law,  in  terms  general,  operating  on  an  object 
or  class  of  objects,  possessed  of  characteristics  sufficiently 
marked  and  important  to  make  them  clearly  a  class  by  them- 
selves, and  operating  equally  on  all  the  class,  is  not  a  private, 
local,  or  special  law,  although  it  may,  in  fact,  affect  but  a 
small  number  of  objects,  or  even  a  single  object.  And  in 
Rutgers  v.  New  Brunswick,  ante  p.  51,  this  court  declares 
that  a  correct  classification  is  one  that  is  founded  on  such 
qualities  as  make  the  objects  to  which  the  legislation  applies,  a 
class  by  itself. 

The  principles  thus  settled  are  not  questioned  in  this  case, 
but  it  is  contended  that  the  act  in  question  violates  them.  It 
is  insisted  that  the  act  is  objectionable  because,  first,  it  legis- 
lates as  to  some,  and  not  all  of  the  judges  of  the  Inferior 
Courts  of  Common  Pleas  in  the  state;  second,  as  to  some  and 
not  all  of  the  president  or  law  judges  of  those  courts;  third, 
because,  in  classifying  the  objects  of  its  enactment,  it  does 
not  include  all  those  naturally  included  in  the  class,  being 
restricted  to  such  judges  as  are  serving  in   counties  of  less 
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than  one  hundred  thousand  inhabitants,  and  only  to  such  of 
them  as  "now"  receiv^e  an  ffnnual  salary;  and  fourth,  because^ 
by  these  peculiar  provisions,  the  law  is,  in  fact,  operative  in 
only  a  few  counties,  and  so  is  local. 

The  transition  from  the  unrestrained  liberty  of  local  and 
special  legislation,  which  had  been  permitted  in  this  state 
from  its  earliest  history,  to  the  limitations  and  restrictions 
imposed  by  tiie  amended  constitution,  may  be  expected  to 
produce  many  laws  which  are  passed  from  supposed  necessity^ 
and  pending  the  maturing  of  general  legislation,  and  which 
approach  closely  or  go  beyond  the  boundary  fixed  by  the 
amendments  in  question.  Each  of  such  laws,  when  brought 
to  the  attention  of  the  oourts,  must  be  considered  with  refer- 
ence to  all  the  circumstances  involved,  and  which  were  in  the 
mind  of  the  law-maker.>  and  tiie  evident  intention  of  the  law. 
And  in  deciding  the  delicate  questions  thus  arising,  the  oppo- 
sition between  the  constitution  and  the  law  must  be  such  as 
to  produce  in  the  mind  of  the  court  a  clear  and  strong  con- 
viction of  their  incompatibility  with  each  other,  before  it  will 
interfere  with  the  law-making  power.  Fletcher  v.  Peck,  & 
Oranch  128. 

In  this  case,  it  will  be  necessary  to  examine  the  official 
position  held  by  the  officers,  in  respect  to  whom  the  legisla- 
tion that  is  challenged,  was  enacted,  in  order  to  ascertain  the 
circumstances  and  object  of  the  legislation  and  the  intention 
of  the  act. 

By  a  series  of  enactments,  of  which  this  court  must  take 
judicial  notice,  the  legislature,  within  the  last  twenty  years^ 
has  provided  for  the  appointment  of  one  judge  of  the  Courts 
of  Common  Pleas,  in  twelve  of  the  counties  of  this  state^ 
who  is  required  to  be  of  the  legal  profession,  and  who  is 
called  by  the  various  acts,  law,  presiding,  or  president  judge. 
The  acts,  though  specially  passed  for  each  county,  are  sub- 
stantially alike,  and  for  the  counties  thus  favored,  provide  a 
system  of  appointment  to  a  responsible  judicial  office,  which 
is  designed  to  secure  some  legal  knowledge  and  experience  in 
the  officer.     This  system,  and  the  judges  appointed  under  it, 
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extended  over  by  far  the  larger  part  of  the  state.  It  would 
seem  incontestable  that  "law  or  president  judges  of  the  Courts 
of  Common  Pleas"  have  thus  been  constituted  a  class  so 
marked  and  important,  and  so  differing  from  other  judges,  as 
to  constitute,  within  the  principles  of  the  Van  Riper  case,  a 
class  by  itself,  and  a  fit  object  of  legislation  by  general  law. 
Legislation,  therefore,  respecting  such  law  or  president  judges,, 
seems  to  me  not  to  be  objectionable. 

Nor  does  it  seem  to  me  that,  under  this  constitutional 
requirement,  a  legislative  act  which,  for  the  purpose  of  fixing 
the  compensation  of  such  judges,  classifies  them  into  separate 
classes,  by  reference  to  the  population  of  the  counties  in  which 
they  serve,  would  necessarily  be  objectionable.  The  duties 
of  such  judges  are  well  known  to  vary.  Those  located  in 
populous  counties  are  likely  to  be  called  on  to  perform  more 
onerous  duties,  and  their  time  will  probably  be  more  fully 
occupied.  And  so  such  a  distinction,  looking  to  the  matter 
of  fixing  compensation  alone,  cannot  be  said  to  be  in  any 
respect  illusive.  On  the  contrary,  it  seems  to  me  that,  in  so 
doing,  the  legislature  resorts  to  a  criterion  reasonably  likely 
to  justify  a  distinction  in  respect  to  compensation,  and  that 
such  a  classification  is  entirely  proper. 

The  objection  that  a  distinction  is  made  by  the  act  between 
such  judges  as  receive  salaries  and  those  that  are  not  compen- 
sated by  salaries,  disappears,  I  think,  on  an  examination  of 
the  various  public  acts  to  which  allusion  has  been  made.. 
Without  exception,  so  far  as  I  can  discover,  the  law  or  presi- 
dent judges  mentioned,  are  authorized  by  law  to  receive 
annual  salaries. 

The  last  objection  may  be  thus  stated.  The  act  in  question 
enacts  that  "  wherever  an  annual  salary  is  now  authorized  by 
law  to  be  paid  to  any  law  or  president  judge,  *  *  *  such 
judge  shall  receive  no  per  diem  allowance."  *  *  *  It  is 
contended  that  the  use  of  the  word  "  now  "  limits  the  force 
of  the  act  to  certain  localities,  and  that,  although  the  act 
operates  on  all  the  group  of  objects  to  which  it  is  directed^ 
now  in  existence,  it  does  not  prescribe  a  general  rule,  because- 
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at  does  not  provide  for  such  of  similar  objects  which  may  yet 
'be  created. 

This  objection  seems  to  me  to  be  equally  untenable.  The 
?particnlar  j)rovision  of  the  constitution  now  in  question  for- 
bids the  creating,  increasing,  or  decreasing  of  the  compensa- 
tion of  any  public  officer  during  his  official  term,  by  any 
-special,  local,  or  private  law.  General  laws,  for  these  pur- 
poses, are  not  forbidden.  The  aim  of  the  clause  is  to  prevent 
■the  legislature  from  meddling  with  the  pay  of  one  public 
officer  during  his  term  of  office,  unless  every  other  officer 
occupying  a  similar  position,  should  be  treated  in  the  same 
manner.  The  clause  does  not,  however,  forbid  or  prevent 
special  legislation  fixing  the  compensation  of  public  officers 
for  future  terms. 

Now,  the  object  of  the  act  in  question  is  to  decrease  the 
•compensation  of  certain  judicial  officers,  viz.,  the  law  judges  in 
counties  having  less  than  one  hundred  thousand  inhabitants, 
during  their  terms  of  office.  We  are  unable  to  perceive  how 
this  object  could  be  attained  but  by  the  act  in  question.  Nor 
■can  we  perceive  why  the  act  should  have  included  judges  there- 
after to  be  created  or  appointed.  They  had  no  connection 
with  the  legislative  design,  since  their  terms  of  office  are  yet 
to  commence.  Nor  could  the  power  of  the  legislature  to  fix 
their  compensation  before  the  commencement  of  their  terms, 
he  restrained  or  abridged. 

If  there  were  any  law  judges  now  in  office  not  receiving 
-salaries,  the  contention  made  under  this  objection  might  have 
some  weight,  but,  as  has  been  said,  all  the  law  judges  in 
counties  having  less  than  one  hundred  thousand  inhabitants, 
now  receive  salaries. 

The  act  in  question  seems  to  be  within  the  power  of  the 
legislature  to  pass,  and  since  it  deprives  all  the  law  judges  in 
•question  of  the  right  to  the  per  diem  compensation,  the  relator 
is  not  entitled  to  a  mandamus,  and  the  rule  must  be  discharged, 
with  costs. 
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BRUEN  M.  DECKER  v.  JOHN   McLORINAN,  OVERSEER  OF 
THE  POOR  OF  THE  CITY  OF  NEWARK. 

1.  In  proceedings  under  Section  5  of  the  act  concerning  disorderly  per- 
sons, (Bev.,  p.  305,)  the  complaint  ought  to  show  the  residence  of  the 
deserting  husband  or  father,  and  can  only  be  made  in  the  township  or 
city  where  he  resides. 

2.  Where  the  complaint  is  defective  on  that  ground,  prosecutor  cannot 
avail  himself  of  it,  if  he  has  filed  no  reason  specifying  or  fairly 
including  that  objection,  nor  will  he  be  permitted  to  file  such  a  reason. 
now,  when  it  appears  that  no  such  objection  was  made  below,  and  that, 
as  a  matter  of  fact,  the  prosecutor  was  a  resident  of  the  city  where  the- 
complaint  was  made. 

On  certiorari  to  review  proceedings  under  the  disorderly  act. 

Argued  at  February  Term,  1880,  before  Justices  Reed- 
and  Magie. 

For  the  prosecutor,  John  A.  Cobb. 

For  the  defendant,  Henry  Young. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  This  certiorari  brings  up  proceedings  taken 
under  Section  5  of  the  disorderly  persons  act.  Eev.,  p.  305. 
The  proceedings  were  originally  instituted  before  a  justice  of 
the  peace  in  the  city  of  Newark.  An  appeal  was  taken  frora 
his  order,  to  the  Essex  Common  Pleas.  On  the  trial  of  the 
appeal,  objections  were  made  to  the  rulings  of  the  court,  on 
the  rejection  of  testimony  offered  by  the  prosecutor,  and  to 
the  charge  to  the  jury.  These  objections  are  now  urged  as 
grounds  for  setting  aside  the  order  of  the  Common  Pleas, 
which  required  prosecutor  to  pay  a  weekly  sum  for  the  sup- 
port of  his  wife  and  child. 

The  testimony  rejected  seems  entirely  irrelevant  to  the  ques- 
tion before  the  court,  and  was  rightly  rejected.     Nor  is  the 


414         NEW  JERSEY  SUPREME  COURT. 

Decker  v.  McLorinan. 

•charge  of  the  court,  in  the  particulars  complained  of,  objec- 
tionable. The  evidence,  which  has  all  been  brought  up,  justi- 
fies the  result  reached  by  the  court  and  jury  below. 

But  there  is  an  objection  which  it  is  more  difficult  to  dis- 
pose of.  By  the  provisions  of  the  section  of  the  statute  above 
referred  to,  complaint  is  to  be  made  by  the  overseer  of  the 
poor  of  the  city  or  township  within  which  the  husband  or 
father  resides.  And  the  complaint  must  be  made  before  some 
justice  of  the  peace  therein. 

The  residence  of  the  prosecutor,  who  was  charged  as  the 
deserting  husband  and  father,  is  not  stated  in  the  affidavit  and 
complaint  upon  which  these  proceedings  were  instituted.  The 
•complaint  states  that  the  family  were  likely  to  become  charge- 
able to  the  city  of  Newark,  wherein  the  complaint  was  made. 
But  this  is  not  sufficient.  The  statute  places  the  jurisdiction 
at  the  place  of  residence,  and  not  the  place  of  settlement  of 
the  husband  and  father.  That  fact  ought  to  appear  in  the 
affidavits  or  complaint,  in  order  to  give  jurisdiction. 

This  defect  is  not  in  the  process  for  appearance.  If  there, 
it  would  have  been  cured  by  appearance  before  the  justice, 
under  the  process,  and  without  objecting  to  the  jurisdiction 
on  that  account.  Clifford  v.  Frankford,  8  Vroom  152.  But 
the  defect  is  jurisdictional.  The  fact  of  residence  ought  to 
appear  on  the  face  of  the  proceedings,  and  its  omission,  ordi- 
narily, would  be  fatal.  Bergen  Turnpike  Company  ads.  State, 
1  Butcher  554 ;  State  v.  Williamstown,  4  Zah.  547  ;  Overseers 
of  Princeton  v.  Overseers  of  South  Brunswick,  3  Zah.  169. 

But  I  am  of  opinion  that  the  prosecutor  ought  not  to  be 
allowed  to  take  advantage  of  this  objection.  The  reasons 
filed  in  the  cause  are  all  special.  The  present  objection  is  not 
raised  by  nor  fairly  included  under  any  of  them.  There  is 
no  general  reason.  N.  J.  R.  R.  Co.  v.  Suydam,  2  Harr.  25, 
69 ;  State  v.  Kirhy,  2  South.  *835,  963 ;  Gi-iffith  v.  West^  5 
HaUt.  *350,  417. 

If  the  omission  were  shown  to  have  injured  prosecutor, 
it  is  possible  the  court  would  think  it  proper  to  permit  a  new 
reason  to  be  filed,  under  which  this  objection  could  be  consid- 
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eretl,  as  was  suggested  in  2  South.  835.  But  it  appears  by 
the  case  that  the  prosecutor  actually  was  a  resident  of  Newark 
at  the  time  the  complaint  was  made.  Under  those  circum- 
stances, the  court  ought  not  to  aid  him  by  permitting  an 
amendment  which  would  enable  him  to  take  advantage  of  a 
mere  technicality,  to  defeat  the  order  requiring  him  to  support 
his  family.  The  objection,  on  this  account,  might  have  been 
successfully  made,  either  before  the  justice  or  the  Court  of 
Common  Pleas.  The  prosecutor  remained  silent  there,  and 
when  he  brought  the  proceedings  into  this  court,  he  filed  spe- 
cific reasons  for  reversal,  which  did  not  include  this  objection. 
Under  the  circumstances,  I  think  he  ought  to  be  limited  to 
the  objections  included  in  the  reasons  filed ;  and,  as  all  those 
reasons  are  groundless,  I  think  the  certiorari  ought  to  be  dis- 
missed. 

No  reasons  seem  to  have  been  filed  after  the  return  of  the 
writ.  Those  which  are  above  alluded  to,  appear  to  have  been 
the  reasons  presented  to  tiie  justice  of  the  Supreme  Court 
who  allowed  the  writ.  This  is  another  ground  for  dismiss- 
ing the  writ,  as  not  prosecuted  according  to  the  rules  and 
practice  of  the  court. 

The  writ  should  be  dismissed,  with  costs. 


STATE,  EGG  HAEBOR  HOMESTEAD  AND  VINEYARD  COM- 
PANY, AND  GLOUCESTER  FARM  AND  TOWN  ASSOCIA- 
TION, PROSECUTORS,  v.  TOWNSHIP  COMMITTEE  OF 
THE  TOWNSHIP  OF  GALLOWAY,  IN  THE  COUNTY  OF 
ATLANTIC. 

1.  A  description  of  real  estate  on  a  tax  assessor's  duplicate,  describing 
lands  which  have  no  fences  or  divisions  upon  the  ground,  but  which 
are  laid  out,  upon  a  map  filed  in  the  county  clerk's  office,  and  gener- 
ally known,  into  lots  or  farms  designated  by  numbers,  by  the  numbers, 
is  sufficient.  State,  Homed,  proa.,  v.  Manning,  12  Vroom  275,  followed. 
2.  If  no  certificate  or  declaration  of  sale  is  brought  "up,  the  advertisement 
and  proceedings  concerning  the  sale  cannot  be  considered  by  the  court. 
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On  certiorari  In  matter  of  tax.  The  facts  fully  appear  in 
the  opinion. 

Argued  at  February  Term,  1880,  before  Justices  Reed  and 
Maqie. 

For  the  prosecutors,  8.  H.  Grey, 

For  the  defendants,  M.  B.  Taylor  and  James  Wilson. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  This  ce7-tiorari  brings  up  certain  assessments 
of  taxes  for  the  year  1873,  made  against  lands  in  Galloway 
township,  in  Atlantic  county,  and  the  proceedings  subse- 
quently had  thereon,  resulting  in  their  sale. 

At  that  time,  there  was  an  act  in  force  which  had  been 
approved  February  1st,  1872,  [Pamph.  L.,  p.  148,)  extending 
to  that  townshi[)  the  act  entitled  "An  act  to  facilitate  the  col- 
lection of  taxes  in  the  township  of  Mullica,  in  the  county  of 
Atlantic,"  approved  February  20th,  1868.  The  act  thus 
extended  to  Galloway  township  gave  power  to  the  township 
committee  "to  enforce  the  collection  of  all  delinquent  taxes 
assessed  on  any  real  estate  in  said  township,  *  *  *  ^^y. 
exposing  the  same  for  sale,  or  so  much  thereof  as  may  be  suf- 
ficient to  pay  said  taxes  and  the  costs  thereon,  at  public  vendue, 
to  the  person  or  persons  who  will  take  the  least  quantity  of  said 
land  to  be  laid  out,  in  one  body,  and  to  commence  at  some 
designated  corner  of  the  premises  on  which  said  delinquent  taxes 
are  claimed  to  be  due,"  &g.  The  mode  of  sale  prescribed  by 
the  act  was  as  follows:  The  collector  was  required  to  make  a 
return  of  the  unpaid  taxes,  verified  by  affidavit.  Within  ten 
days  thereafter,  the  committee  were  required  to  record  the 
return,  and  post  a  copy  in  at  least  three  public  places  in  the  town- 
ship. If  any  delinquents  failed  to  pay  their  taxes  within  twenty 
days  after  such  posting,  the  committee  were  directed  to  cause 
the  return  and  affidavit  to  be  published  in  one  or  more  news- 
papers in  said  county,  at  least  six  weeks,  specifying  the  time 
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and  place  where  the  same  would  be  sold  at  public  vendue. 
At  the  time  and  place  so  advertised,  the  chairman  of  the  com- 
mittee was  directed  to  sell  the  tracts  "  returned  and  unpaid," 
at  public  vendue,  to  the  person  or  persons  who  would  take 
"  the  least  quantity  of  said  premises  so  offered,  and  pay  the 
amount  of  said  delinquent  taxes,  with  the  costs,"  &c.  Provi- 
sion was  further  made  for  the  delivery  of  a  certificate  of  sale 
to  the  purchaser,  entitling  him  to  a  deed  in  six  months,  if  no 
redemption  by  the  owner  took  place.  If  no  redemption 
occurred  within  that  time,  the  committee  was  required  to 
execHte  a  deed  of  the  premises  to  the  holders  of  the  certifi- 
cate, and  it  was  provided  that  "  on  the  delivery  of  said  deed, 
the  sale  shall  be  final,  and  the  title  to  such  lands  pass  irre- 
vocably to  the  holders  thereof." 

By  a  supplement  approved  April  6th,  1871,  [Pamph.  L.,  p. 
1455,)  the  time  for  redemption  was  fixed  at  one  year,  instead 
of  six  months. 

This -act  made  no  provision  for  the  imposition  of  the  tax  as 
a  lien  upon  land.  That  was  governed  by  the  act  entitled 
"  An  act  to  make  taxes  a  lien  on  real  estate,  and  to  authorize 
sales  for  the  payment  of  the  same,"  approved  March  17th, 
1854,  {Nix.  Dig.,  p.  947,  §  63,)  and  by  the  supplement  to  that 
act,  approved  March  25th,  1863.  Pamph.  L.,  p.  497.  The 
first  section  of  the  act  of  1854  requires  the  assessor,  in 
assessing  real  estate,  "  to  designate  the  same  by  some  short 
description  as  will  be  sufficient  to  ascertain  the  location  and 
extent  thereof." 

The  first  objection  to  the  proceedings  is  that  the  assessor 
did  not  assess"  the  lands  in  question  in  the  names  of  the  prose- 
cutors, but  in  the  names  of  former  owners.  If  it  be  admitted 
that  this  appears  to  be  proved,  although  no  deeds  have  been 
put  in  evidence,  yet  it  cannot  avail  prosecutors,  as  Section  7 
of  the  act  of  1854  {Nix.  Dig.,  p.  948,  §  69,)  expressly  provides 
that  such  a  mistake  should  not  vitiate  or  affect  the  assessment 
or  its  lien,  and  that  the  land  should  be  proceeded  against  and 
sold,  in  the  manner  prescribed  by  that  act.  Poulson  v. 
Matthew,  11  Vroom  268;  Tyndal  v.  Vanderbilt,  4  Vroom  38. 

YOL.  XIII.  2  D 
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The  mode  of  sale  in  Galloway  township  was  modified  by  the 
act  of  1872,  but  the  lien  and  assessment,  and  the  eflFect  thereof, 
were  fixed  by  the  law  of  1854. 

It  is  next  objected  that  the  assessor  did  not  projoerly  desig- 
nate the  lands  by  such  a  description  as  the  law  required. 
Upon  examining  the  return,  it  appears  that  the  duj)licate  con- 
tains, in  the  cases  objected  to,  in  the  first  column,  the  names 
of  the  owners  of  lands,  followed  by  certain  numbers;  in  the 
next  column,  the  number  of  acres;  in  the  next  column,  the 
value  of  each  farm  lot ;  in  the  next  column,  the  total  value. 
Then  follow  the  various  taxes.  The  numbers  which  follow 
the  names  of  the  owners  in  the  first  column,  are  not  explained 
in  the  duplicate,  and  nothing  appears  therein  to  show  what 
they  mean  or  refer  to.  But  it  appears  by  the  affidavits  taken, 
that  the  tracts  in  question  are  laid  down  on  a  map  of  the 
Gloucester  Farm  and  Town  Association,  filed  in  the  office  of 
the  clerk  of  the  county  of  Atlantic,  and  distributed  generally 
in  the  township;  that  the  farms  are  of  twenty  acres  .each,  or 
thereabouts,  are  numbered  on  the  map,  and  are  generally 
known  by  the  numbers  they  bear  thereon ;  that  there  are  no 
division  fences,  and  that  many  of  the  streets  are  not  laid  out 
and  opened.  And  the  assessor  testifies  that  there  was  no  way, 
to  his  knowledge,  of  getting  any  better  description  than  by 
the  number  on  the  map.  The  owners  appear  not  to  have 
been  misled  by  the  description.  The  secretary  of  one  of  the 
prosecutors,  in  his  testimony,  recognized  the  plots  assessed  by 
their  numbers,  and  declares  that  "most  all  the  streets  and 
avenues  are  imaginary — they  have  no  existence  except  upon 
the  plot ;  neither  have  the  farms."  Upon  such  proof,  I  feel 
bound  to  sustain  the  assessment,  upon  the  authority  of  the 
case  of  State,  Harned,  pros.,  v.  Manning,  12  Vroom  275. 

Undet  a  general  reason,  it  is  next  urged  that  the  sales 
alleged  to  have  been  made  upon  these  assessments  should  beset 
aside,  on  the  ground  that  they  do  not  a[)pear  to  have  been 
advertised  and  conducted  in  the  manner  required  by  the  law. 
These  objections  seem  to  be  beyond  the  power  of  the  court  to 
correct,  even  if  the  proceedings  are  erroneous.     The  act  pro- 
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vides  that,  upon  the  sale  being  effected,  a  certificate  of  sale 
shall  be  executed  and  delivered  to  tlie  purchaser,  and,  after 
the  expiration  of  one  year,  if  the  lands  remain  unredeemed, 
a  declaration  of  sale  shall  be  executed  and  delivered,  which 
shall  transfer  the  title.  But  the  proceedings  brought  up  by 
the  writ  in  this  cause  do  not  contain  any  certificate  or  declara- 
tion of  sale.  For  aught  that  appears  in  the  case,  none  were 
ever  executed  or  delivered.  The  purchasers  are  not  parties 
to  the  writ.  There  is  returned  with  the  })roceedings  an 
alleged  record  of  sales.  But  the  act  does  not  provide  for  any 
such  record,  and  it  has  no  official  character.  There  seems  to 
be  nothing  for  the  court  to  act  upon. 

Since  there  are  no  valid  objections  to  the  assessment,  and 
the  proceedings  respecting  the  sale  are  not  before  the  court,  so 
as  to  be  considered,  the  assessment  ought  to  be  affirmed,  and 
the  writ  dismissed  as  to  the  sales  and  the  proceedings  concern- 
ing them,  so  that,  in  case  of  certificates  being  issued,  the 
prosecutors  might  apply  for  a  writ  to  bring  up  those  proceed- 
ings foi  "review. 


CASES  AT  LAW 


DETERMINED  IN  THE 


COURT  OF  ERRORS  AND  APPEALS 


OF  THE 


STATE  OF   NEW  JERSEY. 

JUNE  TERM,  1880. 


:RICHARD  wood  ET  AL.,  plaintiffs  in  error,  v.  ISRAEL 
SHELDON,  DEFENDANT  IN  ERROR. 

1.  The  legal  rules  that  apply  to  the  sale  of  a  non-negotiahle  certificate 
of  indebtedness,  issued  by  a  corporation,  are  the  same  that  obtain 
when  a  chattel  is  sold,  and  there  is,  consequently,  under  ordinary  cir- 
cumstances, a  warranty  implied  on  such  sale. 

2.  The  plaintiff  purchased  of  the  defendant,  through  a  broker,  what 
purported  to  be  a  certificate  of  the  Citizens'  Gas  Light  Company, 
declaring  a  scrip  dividend  often  per  cent,  on  the  amount  of  its  capital 
stock,  with  interest,  payable  at  the  option  of  the  company.  This  cer- 
tificate was  shown  to  be  spurious,  and  had  been  declared  void  by  a 
decree  in  chancery.  Hdd — The  plaintiff  was  entitled  to  recover  the 
money  thus  paid,  from  the  defendant. 


Writ  of  error  to  the  Supreme  Court,  bringing  up  a  judg- 
ement entered  on  a  special  verdict  taken  at  the  Essex  Circuit. 

For  the  plaintiff  in  error,  P.  L.  Voorhees  cited : 

Aiwood  V.  ^iih,  6  CI  &  Fin.  443 ;  Smith  v.  Kay,  7  H.  L. 
Cos.  774 ;  Chanddor  v.  Lopus,  1  Sm.  Lead.  Cos.  253 ;  Stone 
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V.  Denny,  4  Mete.  151 ;  Freeman  v.  Baker,  b  B.  &  Ad.  797 ;. 
AUen  V.  Wanamaher,  2  Vroom  370 ;  Chantry  v.  HopJcins,  4 
31.  &  W.  399 ;  Osborne  v.  Gante,  60  N.  Y.  450 ;  Jennings  v. 
Gmfe,  3  RawJe  169;  Ziir/;  v.  iWc6,  2  TTa^fe  367;  ifoWen  v.. 
Daldn,  4  Johns.  421 ;  Hawkins  v.  Peniherion,  51  iV.  K  198 ; 
Wolcott  V.  Mount,  9  Froom  496 ;  Ifoses  v.  Jieac/,  1  Z)e>n'o  378; 
Beninger  v.  Corwin,  4  Za6.  257 ;  Renton  v.  Maryott,  6  C  ^. 
G^reen  123;  TFe/sA  v.  Carter,  1  Wend.  185;  jPifc/i  v.  Archibald, 
5  Dutcher  160;  Oneida  Mfg.  Co.  v.  Lawrence,  4  Cot^.  440; 
lFe66  V.  Ot^eZZ,  49  iV.  F.  583 ;  XecZwicA  v.  ifc^m,  53  iV.  F. 
307  ;  Calvert  Bank  v.  Morton,  4  Gray  156 ;  Lobdell  v.  Baker, 
1  Jf^te.  193 ;  Merriam  v.  TFofco«,  3  J.??m  258  ;  -Eato?!  v.  3Iel- 
lus,  7  (rra^/  566 ;  Dexter  v.  Manley,  4  CmsA.  24 ;  Delaware 
Bank  v.  /artJi^,  20  iV.  F.  227 ;  Gompertz  v.  Bartlett,  2  X  <fc- 
5.  849  ;  Gurney  v.  Wormersley,  4  E.  &  B.  12>2>;  Jones  v. 
Ryde,  5  Tawn^.  488 ;  Young  v.  Co/e,  3  Bing.  N.  Cas.  724 ; 
Mitchell  V.  Newhall,  15  M.  &  W.  308 ;  Remphry  v.  5u<?er,  ^., 
5.  <!•  X".  887  ;  Pooley  v.  ^rown,  U  C.B.  556  ;  .SAa^/  v.  Russell,. 
I  E.&  E.  888 ;  iawes  v.  Pw?-ser,  6  -£;.<&  ^.  930 ;  Buddick 
V.  Alexander,  2  ia.  -4rin.  563;  Fisher  v.  Riceman,  12  ilfcZ. 
497;  Cunningham  v.  Speer,  12  Johns.  392;  Peckham  v. 
Ketchum,  5  Bosw.  506 ;  <Smi<A  v.  Tracy,  36  iV.  F.  79 ;  iips- 
com6  V.  Kitnell,  1 1  Humph.  236 ;  Atkenceum  Life  Ins.  Co. 
V.  Poo%,  3  jDe  G.  <fc  /.  249 ;  JfarsA  v.  Pwfton  Co.,  10  TFa^^. 
676. 

For  the  defendant  in  error,  P.  A.  Johnson  and  JT.  C.  Pitney^ 
cited : 

Bailey  v.  G^as  Co.,  12  C.  X  Gt^een  197;  Kennedy  v.  Panama 
Mail  Co.,  L.  R.,  2  ^.  P.  580;  Fown^r  v.  Cole,  Z  Bing.  723; 
Gompertz  v.  Bartlett,  2  £'.  <fe  jB.  849 ;  Jones  v.  Ryde,  5  Taunt. 
166  ;  Gurney  v.  Wormersley,  4:  E.  &  B.  133 ;  Ten"2/  v.  Bissell, 
26  Cbnn.  23 ;  Merriam  v.  Wolcott,  3  ^Zfen  258 ;  Aldrich  v. 
Jackson,  5  R.  1.218;  Giffert  v.  TFesi,  33  TFi.s.  617 ;  Dumont 
V.  Williamson,  18  0/w'o  /S^.  515 ;  Frazer  v.  D' Invilliers,  2  Penn. 
>Sif.  200 ;  Snyder  v.  Peno,  38  Jot«a  329 ;  Littauer  v.  Goldman^ 
9  ifun  231 ;  CAaWis  v.  JfcC/um,  ^/6.  i.  /.,  -Sep«.  13<A,  1879 ; 
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N.  Y.  &  K  H.  R.  R.  Co.  V.  Schuyler,  17  N.  Y.  592 ;  Kimpson 
V.  Saunders,  4  Biiig.d  ;  Mitchell  v.  Newhall,  15  M.  &  W.  508  ; 
Wilkinson  V.  Lloyd,  7  Q.B.21 ;  Stone  v.  Frost,  Ql  N.Y.Gli; 
Lambert  v.  Heath,  15  3L  &  IV.  486 ;  Remphry  v.  Butler,  E., 
B.  &  E.  887 ;  Pooley  v.  Broxon,  2  C.  B.  566. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  Tiie  problem  which  the  court 
is  called  on  to  solve,  in  this  case,  arises  out  of  the  following 
transaction:  Tiie  defendants,  in  the  court  below,  and  who 
are  now  the  plaintiflfs  in  this  writ  of  error,  were  stockholders 
in  the  Citizens'  Gas  Light  Company  of  Newark,  when  the 
board  of  directors  of  that  corporation  passed  a  resolution 
declaring  a  scrip  dividend  of  ten  per  cent,  on  the  amount  of 
the  capital  stock,  with  interest,  payable  at  the  option  of  the 
company,  and  in  pursuance  thereof,  issued  to  the  defendants 
the  certificate  set  out  in  the  special  verdict,  and  which,  through 
the  mediation  of  a  broker,  was  purchased  of  tiiem  by  the 
plaintiff.  This  instrument  certifies  that  the  defendants  are 
entitled  to  the  sura  of  $1640,  "  payable  ratably  with  other  cer 
tificates  issued  pursuant  to  said  resolution,"  at  the  pleasure  of 
the  company,  with  interest  at  the  rate  of  seven  per  cent,  per 
annum.  It  is  further  found  that,  in  a  certain  suit  in  the 
Court  of  Chancery,  that  this  and  the  other  certificates  of 
indebtedness  of  the  same  class,  were  illegally  and  fraudulently 
issued,  and  it  was  decreed  that  they  should  be  delivered  up  to 
be  canceled.  This  having  been  done,  the  defendant  in  error 
brought  this  action  to  recover  the  money  paid  by  him  in  this 
transaction, 

The  defence  set  up  to  this  claim  is,  that  there  was  no 
warranty  annexed  to  this  sale,  and  that  the  plaintiff  got  the 
certificate  of  indebtedness,  which  was  the  thing  he  bargained 
for. 

But  this  position  rests,  plainly,  I  think,  on  a  false  basis. 
The  plaintiif  did  not  bargain  for  the  certificate,  but  for  the 
money  of  which  the  certificate  purported  to  be  the  evidence 
of  title.     It  serves  to  simplify  the  point  to  keep  in  mind  the 
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circumstance  that  this  certificate  is  not  a  negotiable  instru- 
ment, so  that  the  rule  of  law  pertinent  to  this  matter  is  the 
rule  that  applies  in  the  sale  of  an  ordinary,  uncommercial 
chose  in  action.  The  legal  regulations  which  appertain  to  a 
sale  of  such  an  interest,  do  not  differ  from  those  that  attend 
the  sale  of  a  chattel.  If  a  person  sells  a  bond,  in  the  absence 
of  a  special  bargain,  the  legal  incidents  of  the  transaction  are 
the  same  as  if  the  article  sold  had  been  a  horse.  In  both 
instances,  under  ordinary  circumstances,  there  is  an  implied 
warranty  of  title  in  the  thing  sold,  by  the  vendor.  Mr.  Ben- 
jamin, in  his  work  on  Sales,  states  what  he  conceives  to  be  the 
English  rule  at  the  present  day,  in  these  words,  page  557 : 
"  A  sale  of  personal  chattels  implies  an  affirmation  by  the 
vendor,  that  the  chattel  is  his,  and  therefore  he  warrants  the 
title,  unless  it  be  shown,  by  the  facts  and  circumstances  of  the 
sale,  that  the  vendor  did  not  intend  to  assert  ownership,  but 
only  to  transfer  such  interest  as  he  might  have  in  the  chattel 
sold."  This  is  the  well-known  American  doctrine.  Apply- 
ing this  principle  in  the  present  instance,  it  is  clear  that,  under 
the  conditions  of  the  sale,  the  defendants,  by  the  mere  act  of 
selling,  impliedly  held  out  that  the  title  to  this  money  was  in 
them,  and  the  certificate  itself  contained  that  averment.  It 
certified  that  the  sum  mentioned  was  due  from  the  company 
to  the  defendants,  and  by  the  transfer  of  the  certificate,  the 
defendants  adopted  that  statement.  In  point  of  fact,  there 
was  no  debt  or  money  due,  or  corporate  liability  of  any  kind. 
There  was  nothing  to  sell,  and,  consequently,  the  defendants 
had  no  title  to  that  which  they  undertook  to  sell.  The  ill- 
founded  belief  of  the  defendants,  that  they  were  possessed  of 
a  good  title,  is  an  ingredient  of  the  case  of  no  value,  for  the 
ground  of  recovery  is  not  deceit,  but  warranty. 

Looking  thus  at  the  facts  before  the  court,  in  the  light  of 
legal  principles,  I  have  felt  no  difficulty  in  reaching  this 
result,  nor  do  the  authorities  appear  to  be  in  any  degree 
adverse  to  such  a  view.  The  only  case  to  which  my  attention 
has  been  called,  that  seems  to  wear  a  hostile  semblance,  is  that 
of  Lettauer  v.  Goldman,  72  N.  Y.  506,  but,  on  examination, 
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it  will  be  perceived  that  that  decision  is  rested  on  a  circum- 
stance that  is  wanting  in  the  present  case,  for  the  court 
expressly  states  that  the  rule  adopted  and  enforced  is  applica- 
ble only  to  a  contract  by  force  of  which  negotiable  paper  is 
transferred.  The  case  referred  to  decided  that  the  holder  of 
a  promissory  note,  which  was  tainted  with  usury,  and  was 
therefore  void,  could  not  be  held  liable,  he  having  transferred 
it  for  a  valuable  consideration,  and  without  knowledge,  on 
his  part,  of  such  defect.  This  judgment  is  admittedly  sup- 
ported by  no  precedent,  and  if  we  reason  by  analogy,  there 
seems  to  be  strong  ground  to  call  it  in  question ;  but,  as  the 
authority  is  irrelevant  to  the  present  case,  it  is  unnecessary  to 
pause  upon  it. 

The  other  decisions,  as  it  appears  to  me,  lay  down  principles 
that  favor  an  affirmance  of  the  present  judgment.  Among 
these,  Young  v.  Cole,  3  Bing.  N.  Cos.  724,  is  a  case  of  mark. 
In  that  case,  the  plaintiff  was  a  stock  broker,  and  had  sold 
for  the  defendant  four  Guatemala  bonds,  and  had  paid  him 
the  price.  The  bonds,  after  they  had  been  in  the  hands  of 
the  purchaser  two  days,  were  discovered  to  be  worthless,  for 
want  of  being  properly  stamped;  thereupon,  the  broker  took 
them  back,  and,  having  reimbursed  the  purchaser,  brought 
suit  against  the  person  for  whom  he  had  made  such  sale.  It 
was  held  he  was  entitled  to  recover.  The  court,  in  assigning 
its  reasons  for  this  course,  said  :  "It  seems,  therefore,  that  the 
consideration  on  which  the  plaintiff  paid  his  money,  has  failed 
as  completely  as  if  the  defendant  had  contracted  to  sell  for- 
eign gold  coin,  and  had  handed  over  counters  instead."  In 
the  case  now  pending,  what  was  purchased  was  a  debt  due 
from  this  gas  company,  and  what  was  received  was  a  paper 
which,  at  the  time,  had  no  value,  and  which  never  had  pos- 
sessed any. 

Gompertz  v.  Bartlett,  2  E.  &  B.  849,  is  a  case  noticeable  in 
this  connection.  An  unstamped  bill  of  exchange,  endorsed 
in  blank,  was  sold  without  recourse  by  the  holder,  who  was 
not  a  party  to  the  bill.  The  instrument  proved  to  have  been 
drawn  in  England,  and  was  unavailable  for  want  of  a  stamp, 
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the  vendor  and  purchaser,  at  the  time  of  the  sale,  being  both 
alike  ignorant  of  the  defect.  The  decision  was  that  the 
money  so  paid  for  the  bill  could  be  recovered,  the  ground 
being  that  the  article  sold,  as  a  foreign  bill,  did  not  answer 
the  description  by  which  it  was  sold.  In  the  present  case, 
the  thing  ostensibly  sold  had  never  had  a  legal  existence,  so 
that  it  could  not  correspond  with  its  description  at  the  time 
of  sale.  It  will  be  observed  that  these  two  cases  are  so  much 
the  stronger  on  the  point  in  question,  as  they  relate  to  com- 
mercial paper,  which,  from  its  peculiar  nature,  has  a  certain 
merchantable  quality  attached  to  it,  so  that  when  it  is  sold  with- 
out recourse,  the  inference  is  not  altogether  unreasonable  that 
it  was  the  understanding  that  the  purchaser  assumed  some  of 
the  risks  touching  its  validity.  But  such  an  implication  is 
entirely  out  of  place  where  the  transaction  is  an  assignment 
of  an  ordinary  chose  in  action,  for  then  the  thing  sold  consti- 
tutes the  entire  consideration  of  the  purchase,  the  bill  of  sale 
or  certificate  of  transfer  having  no  separate  value  of  its 
own. 

Nor  should  these  remarks  be  closed  without  a  reference  to 
the  important  case  of  Thrall  v.  Newell,  19  Vt.  208,  in  which 
it  was  decided  that  an  assignment  that  described  the  instru- 
ment assigned  as  "a  note,"  amounted  to  a  warranty  that  such 
note  was  a  valid  one  so  far  as  respected  the  capacity  of  the 
maker  to  enter  into  the  contract.  In  that  case,  the  note  was 
void  because  of  the  insanity  of  the  drawer  of  the  note,  and 
it  was  held  that  the  money  paid  for  such  note  could  be 
recovered.  The  court  also  express  a  very  decided  opinion 
that  if  the  affair  had  been  devoid  of  any  written  contract, 
the  defendant  would  have  been  liable  to  repay  the  money 
received  by  him  for  such  void  instrument,  inasmuch  as  a 
warranty  of  the  legal  existence  of  the  note  would  have  been 
implied  by  law  from  the  sale  of  it. 

The  cases  cited  in  the  brief  of  the  counsel  of  the  plaintiff 
in  error,  appear  to  me  wanting  in  pertinency.  They  are 
decisions  ehicidating  or  enforcing  the  rule  of  caveat  emptor, 
which  it  is  insisted  applies  as  well  to  a  sale  of  stocks  as  to 
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chattels.  But  that  rule,  in  all  cases,  is  applicable  only  to  the 
quality  of  the  thing  sold,  and  not  to  its  title.  So  it  has  no 
relevancy  where  a  nonentity  has  been  the  subject  of  a  sale. 
The  precedents  cited  which  maintain  the  principle  that  where 
a  person  gets  what  he  intended  to  purchase,  he  cannot  repu- 
diate the  bargain,  no  matter  how  worthless  the  thing  so 
obtained  may  be,  certainly  can  have  no  application  to  this 
case,  in  which  the  vendee  did  not  get  what  he  expected  to 
get.  Both  parties  to  the  present  contract  thought  that  he  was 
obtaining  a  valid  obligation  of  this  gas  company,  binding 
them  to  pay  this  large  sum  of  money.  Instead  of  this,  a 
nullity  was  passed  to  him. 

The  judgment  should  be  affirmed. 

For  affirmance— The  Chief  Justice,  Dixon,  Knapp^ 
Magie,  Parker,  Reed,  Scudder,  Van  Syckel,  Clement^ 
DoDD,  Green,  Lathrop,  Wales — 13. 

For  reversal — None. 


LEVI  A.  FULLER  ET  AL.,  PLAINTIFFS  IN  EEROK,  v.  CITY 
OF  ELIZABETH,  DEFENDANT  IN  ERROR. 

L  The  payment  of  a  city  assessment  under  protest,  will  not  enable  the 
payer  to  recover  the  money  so  paid,  upon  offering  to  show  that  part 
of  such  assessment  was  illegal. 

2.  An  assessment  is  conclusive  until  set  aside  by  a  direct  proceeding  for 
that  purpose. 

3.  The  case  of  Davenport  v.  City  of  Elizabeth,  12  Vroom  362,  affirmed. 


This  was  an  action  brought  to  recover  certain  moneys  paid 
to  the  defendant  by  the  plaintiffs'  assignor,  under  the  follow- 
ing circumstances  : 

Mr.  Fuller  became  the  owner  of  a  piece  of  ground  in  the 
city  of  Elizabeth,  that  had  been  sold  for  non-payment  of  a 
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certain  sewer  assessment,  at  a  time  when  the  period  of  redemp- 
tion, under  the  provisions  of  the  city  charter,  was  about  to 
expire.  Tiie  validity  of  this  assessment  was  not  disputed,  and 
Mr.  Fuller  offered  to  pay  it,  but  there  were  claims  for  other 
assessments  on  the  property,  and  which  claims,  it  was  alleged, 
were  clearly  illegal ;  and  these  illegal  demands  having  been 
paid  under  protest,  the  present  suit  was  brought  to  recover 
fiuch  moneys. 

For  the  plaintiff  in  error,  G.  P.  Smith  and  De  Hart. 
F'or  the  defendant  in  error,  W.  R.  Wilson. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  At  the  trial  at  the  Circuit, 
the  plaintiff  was  non-suited,  on  the  theory  that  the  facts 
placed  the  case  within  the  scope  of  the  principle  established 
by  this  court  in  the  case  of  Davenport  v.  City  of  Elizabeth,  12 
Vroom  362.  Tliis  course  was  clearly  right.  The  principle 
underlying  the  decision  referred  lo  is,  that  a  payment  made 
under  one  of  these  municipal  assessments  has  the  effect  of  a 
payment  made  under  the  coercion  of  legal  process,  and  that, 
upon  considerations  of  public  policy,  moneys  so  paid  cannot 
he  recovered.  If  the  assessment  be  illegal,  it  must  be  resisted 
in  a  direct  proceeding  for  that  purpose.  If  it  be  allowed  to 
stand,  and  the  money  paid  which  is  called  for  by  it,  the  party 
so  paying  loses  all  remedy  for  the  illegal  exaction.  Nor 
does  it  help  the  matter  to  make  payment  under  protest. 

On  the  argument  before  this  court,  this  case  was  sought  to 
be  discriminated  from  the  case  of  Davenport  by  the  circum- 
stance that,  in  the  present  instance,  part  of  the  tax  upon  the 
plaintiff's  property  was  legal,  and  the  officials  of  the  city 
refused  to  take  such  part  of  the  claim  unless  the  assessments 
alleged  to  be  illegal  were  also  paid.  But  such  circumstance 
does  not  denote  a  distinction  between  the  two  cases,  so  far  as 
legal  rules  are  concerned.  If  legal  process  is  taken  out 
against  a  person  on  two  claims,  one  of  which  is  alleged  to  be 
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unfounded  or  illegal,  and  such  claim  be  paid  under  protest^ 
the  slightest  consideration  of  the  principles  upon  which  the 
adjudications  have  been  founded,  will  satisfy  any  one  that  the 
money  so  paid  cannot  form  the^  basis  of  a  suit  at  law.  And 
this  court  has  already  decided  that  the  same  result  obtains 
where  any  of  these  assessments  are  paid,  so  long  as  the 
demand  so  satisfied  remains  unabrogated. 

Let  the  judgment  be  affirmed. 

For  affirmance— The  Chief  Justice,  Dixon,  Knapp,. 
Maqie,  Parker,  Clement,  Cole,  Dodd,  Green — 9. 

For  reversal — None. 


STATE,    PATRICK    GREELY,    PROSECUTOR,    PLAINTIFF    IN 
ERROR,  V.  CITY  OF  PASSAIC,  DEFENDANT  IN  ERROR. 

The  charter  of  the  city  of  Passaic  provides  for  the  recovery  of  penalties- 
incurred  for  a  violation  of  municipal  ordinances,  by  an  action  of  debt 
in  the  name  of  the  city  of  Passaic,  for  the  use  of  the  city,  before  anjr 
justice  of  the  peace  of  said  county.  ifeM— That  this  meant  an  action 
of  debt  before  a  justice  sitting  as  a  court  for  the  trial  of  small  causes,, 
and  that  the  defendant  was  entitled  to  the  trial  by  jury  provided  by 
the  justice's  court  act. 

On  error  to  the  Supreme  Court. 

This  writ  brings  up  a  judgment  of  the  Supreme  Court, 
affirming  a  judgment  against  the  plaiutiflF  in  error,  rendered 
by  a  justice  of  the  peace  of  Passaic  county,  in  an  action 
brought  for  a  penalty  for  a  violation  of  a  malt  liquor  ordi- 
nance of  the  city  of  Passaic. 

For  opinion  of  Supreme  Court,  see  ante  p.  87. 

For  the  plaintiff  in  error,  H.  K.  Coddington. 

For  the  defendant  in  error,  J.  E.  Stout&iburgh. 
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Tlie  opinion  of  the  court  was  delivered  by 

Reed,  J.  The  proceeding  the  propriety  of  which  is  now 
questioned,  was  taken  by  virtue  of  the  twenty-sixth  section  of 
the  charter  of  the  city  of  Passaic.     Pamph.  L.  1873,  p.  495. 

This  is  the  section  as  it  stands  in  the  charter :  "  That  in 
all  cases  where,  by  the  provisions  of  this  act,  the  city  council 
have  authority  to  pass  ordinances  on  any  subject,  they  may 
prescribe  a  penalty  or  penalties  for  the  violation  thereof,  either 
by  imprisonment  not  exceeding  ten  days,  or  by  fine  not  exceed- 
ing fifty  dollars,  to  be  recovered  with  costs  in  an  action  of 
debt,  in  the  name  of  the  city  of  Passaic,  for  the  use  of  said 
city,  before  any  justice  of  the  peace  of  said  county,  in  which 
action  it  shall  be  lawful  to  declare  generally  in  debt  for  the 
penalty,  and  to  give  the  special  matter  in  evidence ;  and  if 
judgment  in  such  cases  shall  be  given  against  the  defendant, 
and  the  same  remain  unpaid  for  five  days,  the  said  justice 
shall  issue  execution  for  the  same,  under  his  hand  and  seal, 
against  (he  body  of  the  defendant,  and  directed  to  any  con- 
stable of  the  county,  who  shall  execute  the  same  in  the 
manner  and  under  the  same  liabilities  as  prescribed  in  case 
of  like  execution  issued  by  a  justice  of  the  peace,  under  the 
*  act  constituting  courts  for  the  trial  of  small  causes,' " 

The  defendant  below  was  sued  in  the  name  of  the  city  of 
Passaic,  for  the  sum  of  $50,  alleged  to  have  been  forfeited  by 
him  on  account  of  his  violation  of  an  ordinance  to  prohibit 
the  sale  of  malt  liquors. 

At  the  trial  of  this  action,  the  defendant  demanded  a  trial 
by  jury,  tendering  a  performance  of  all  the  requirements 
essential  under  the  act  constituting  courts  for  the  trial  of 
small  causes,  to  secure  such  trial. 

After  judgment,  a  performance  of  all  the  required  acts  on 
the  part  of  the  defendant,  to  secure  an  appeal,  was  tendered. 

The  justice  refused  both  demands.  These  refusals  are, 
among  other  acts  of  the  justice  in  the  course  of  the  trial, 
assigned  for  error. 

In  my  view  of  the  cause,  the  decision  of  these  two  errors 
renders  it  unnecessary  to  proceed  to  a  discussion  of  the  remain- 
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ing  assignments.  The  refusal  to  issue  a  venire,  as  well  as  tiie 
refusal  to  grant  an  appeal,  involves  the  consideration  of  a 
single  question.  This  question  is  whether  the  justice  of  the 
peace  entertained  this  action  of  debt  as  un  officer  holding  a 
court  for  the  trial  of  small  causes.  If  so,  then  it  is  apparent 
that  his  judicial  action  was  regulated  by  the  small  cause  act, 
and  all  the  privileges  afforded  to  a  party  defendant  by  the 
provisions  of  that  act,  was  the  right  of  this  defendant,  and 
among  these  rights  was  that  of  a  trial  by  jury,  and  also  an 
appeal  to  the  Court  of  Common  Pleas.  The  Supreme  Court 
held  that  the  justice  was  not  acting  under  this  act,  but  that 
jurisdiction  was  given  to  the  justice  under  the  charter  of 
Passaic,  as  a  special  magistrate,  to  enforce  these  penalties  as 
police  regulations,  in  a  summary  method,  and  that,  inasmuch 
as  the  legislature  had  failed  to  provide  for  a  jury  trial  and 
an  appeal,  neither  of  them  was  a  right  belonging  to  the 
defendant.  The  question  involved  is,  in  this  court,  an  open 
one,  and  resolves  itself  into  an  attempt  to  discover  the  legis- 
lative intent,  arising  from  the  fact  that  this  body  has  pro- 
vided, in  the  Passaic  charter,  for  the  recovery  of  a  penalty 
by  an  action  of  debt,  before  a  justice  of  the  peace  of  Passaic 
county. 

It  is  perceived  that  nothing  is  said  about  procedure,  except 
that  it  shall  be  an  action  of  debt  before  a  justice,  and  tliat 
an  execution  shall  issue  against  the  body,  &c.  The  question 
that  naturally  arises  is,  what  procedure  is  to  be  adopted  to 
control  the  prosecution  of  this  action  of  debt?  Upon  recur- 
ring to  tiie  common  law  for  a  procedure,  we  discover  that 
there  was  none.  At  common  law,  a  justice  of  the  peace  had 
no  authority  to  take  cognizance  of  an  action  at  law. 

The  original  functions  of  a  justice  were  purely  ministerial. 
He  was  only  a  conservator  of  the  peace.    Paley  on  Conv.  2. 

Afterwards,  parliament  conferred  upon  this  officer  certain 
judicial  functions,  as  a  means  of  enforcing  the  game  acts  and 
other  penal  statutes,  and  of  redressing  certain  slight  personal 
injuries,  such  as  trespasses  and  assaults. 

But  the  procedure  by  which  which  these  functions  were 
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executed,  was  not  by  an  action,  but  by  information.  2  Chit. 
Gen.  Prac.  128;  Faley  on  Conv.  283. 

An  information  is  a  summary  proceeding,  technical  in  its 
character,  of  a  quasi  criminal  nature,  and  totally  unlike  an 
action  at  law. 

The  latter,  a  justice  of  the  peace,  neither  at  common  law 
nor  by  act  of  parliament,  was  empowered  to  entertain. 

A  jurisdiction  was  given  to  justices  in  this  state  to  hold 
court  sitting  alone,  by  the  ordinances  of  Lord  Cornbury,  in 
1704.  Cognizance  was  given  to  justices  of  the  peace  in  all 
cases  of  debt  and  trespass  to  the  value  of  forty  shillings,  with 
the  right  of  appeal  to  the  Court  of  Sessions  where  the  sum 
in  controversy  was  over  twenty  shillings.  Field's  Prov. 
Courts  43. 

Since  1798,  the  civil  jurisdiction  of  justices  over  actions 
has  been  regulated  by  "the  act  constituting  courts  for  the 
trial  of  small  causes,"  and  its  supplements. 

The  act  of  the  justice  of  the  peace  in  holding  a  court  for 
the  trials  of  actions  of  debt  and  kindred  actions,  has  for 
eighty  years  had  no  foundation  in  authority,  except  as  found 
in  the  provisions  of  this  act. 

Nor  can  any  guide  be  found  to  indicate  the  method  of  pro- 
cedure in  conducting  such  an  action  before  this  officer,  outside 
of  the  provisions  of  this  statute.  Without  referring  to  its 
terms,  it  is  impossible  to  determine  of  what  character  the 
original  process  shall  be,  or  when  and  how  it  shall  be  served 
and  made  returnable,  or  what  the  pleadings  on  the  part  of 
plaintiff  and  defendant  shall  be,  or  what  judgment,  what 
costs,  or  what  execution  shall  attend  the  litigation. 

This  being  so,  it  seems  obvious  that,  unless  this  statutory 
right  to  bring  an  action  before  a  justice  of  the  peace  is  con- 
strued in  the  light  of  the  practice  of  that  officer  to  hold  a 
court  fur  tlie  trial  of  small  causes,  the  grant  of  the  right 
would  be  barren,  because  of  the  absence  of  any  proceeding  by 
Avhich  the  grant  of  power  could  be  executed. 

That  the  legislature  had  in  mind  the  ordinary  practice  of 
such  courts,  I  have  no  doubt. 
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If  they  had  provided  for  an  action  of  debt,  merely,  there 
could  be  no  question  as  to  the  right  to  bring  the  action  in  a 
justice's  court,  nor  any  contention  that  its  progress  would  not 
be  controlled  by  the  constitution  of  that  court. 

I  do  not  see  how  the  mention  of  a  justice  of  the  peace  as 
the  person  who  shall  sit,  can  change  the  character  of  the  pro- 
ceedings in  his  court.  The  mention  of  a  justice  of  the  peace 
of  the  county  was  intended  to  limit  jurisdiction  to  these  courts 
as  less  expensive  and  more  expeditious  than  the  higher  courts. 

In  providing  for  an  action  before  a  justice,  the  constant 
and  familiar  exercise  of  the  powers  given  to  him  under  the 
small  cause  act,  was  present  to  the  mind  of  the  legislature, 
and  they  naturally  provided  for  an  action  before  him,  leaving 
the  matter  of  procedure  to  be  governed  by  the  ordinary  prac- 
tice of  the  court. 

Were  there  a  legislative  direction  to  bring  an  action  of  debt 
before  a  surveyor  of  the  highway,  or  other  officer  having 
otherwise  no  judicial  functions,  no  such  presumption  could 
arise,  and  such  grant  of  power,  unaccompanied  by  any  direc- 
tion for  its  execution,  would  be  nugatory.  Only  when  u 
direction  is  given  to  bring  an  action  before  a  justice  of  the 
peace,  or  a  person  otherwise  empowered  to  exercise  the  civil 
judicial  functions  of  a  justice  of  tiie  peace,  will  a  presump- 
tion arise  that  such  action  is  to  be  regulated  by  the  provisions 
of  the  small  cause  act. 

In  the  present  case,  the  justice  entertained  the  action  only 
as  one  under  this  act. 

The  provisions  of  the  act  gave  the  defendant  the  right  to  a 
jury  trial.  This  the  justice  improperly  refused  to  grant,  and 
entered  judgment  himself,  against  the  defendant. 

The  judgment  should  be  reversed. 

For  affirmanee  —  None. 

For  reversal  —  The   Chief   Justice,   Dixon,   Magie, 
Parker,  Reed,  Van  Syckel,  Clement,  Cole,  Dodd, 
Green- — 10. 
Vol.  xin.  2  e 
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STATE,  EX  REL.  FRANCIS  QUIN,  v.  GUSTAVUS  A.  WIEDEN- 

MAYER. 

1.  A  citizen  has  a  standing  as  an  applicant  for  a  quo  warranto,  when  the 
office  is  a  public  one. 

2.  Qucere — Whether  the  title  of  the  applicant  for  the  writ  can  be  set 
up  and  tried  in  the  proceedings,  as  well  as  the  title  of  the  incum- 
bent. 

3.  It  is  only  in  a  plain  case  that  a  statute  will  be  declared  void  because 
its  title  does  not  express  the  object  of  the  law. 

4.  An  act  was  entitled  "  An  act  relating  to  the  assessment  and  revision 
of  taxes  in  cities  of  this  state ;"  the  body  of  the  act  related  to  the 
mode  of  appointing  the  members  of  boards  of  assessment  and  revision 
in  cases  of  taxation.  Held,  that  the  title  sufficiently  expresses  the 
subject. 

5.  But  such  statute  was  declared  unconstitutional,  on  the  ground  that  it 
was  a  special  and  local  law,  regulating  the  internal  afiairs  of  two 
cities,  as  it  appeared  that  it  applied  only  to  such  two  cities,  and  that 
it  never  could  apply  to  any  others. 

6.  The  question  of  statutory  classification  considered. 
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Rules  to  show  cause  why  informations  in  the  nature  of  quo 
warranto  should  not  be  exhibited. 

For  the  relators,  Benjamin  C.  Potts. 

For  the  defendants,  Henry  Young. 

Argued  at  June  Term,  1880,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Knapp. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  relators  in  these  cases 
claim  that  they,  respectively,  are  members  of  the  board  of 
assessment  and  revision  of  taxes  in  the  city  of  Newark,  and 
that  such  offices  have  been  usurped  by  the  defendants.  The 
claim  of  each  of  these  actors  rests  on  similar  grounds,  and 
the  defence  to  each  application  is  the  same,  so  that  both  pro- 
ceedings can  conveniently  be  considered  and  disposed  of  at 
the  same  time. 

The  title  which  the  relators  rely  on  is  through  an  alleged 
election  held  by  virtue  of  the  act  passed  in  the  year  1866, 
{Pamph.  L.,  p.  445,)  and  it  is  shown  by  the  testimony  taken, 
and  is  an  admitted  fact,  that  the  defendants  are  now  in  office 
under  the  force  of  the  act  of  the  year  1878.  Pamph.  L., 
p.  329. 

The  right  thus  asserted  on  the  part  of  the  relators  has  been 
challenged  by  the  counsel  of  the  defendants,  on  the  ground 
that  it  is  not  sufficiently  manifested  and  substantiated  by  the 
proofs.  But  I  shall  pause  but  little  on  this  head,  for  the 
subject  does  not  seem  of  any  importance  in  this  inquiry, 
because,  whether,  these  relators  are  or  are  not  strictly  entitled 
to  fill,  at  present,  the  offices  in  question,  they  plainly  are  enti- 
tled to  a  standing,  as  relators,  in  a  procedure  of  this  nature. 
The  objects  here  in  litigation  are  public  offices,  and  are  there- 
fore things  of  public  concern,  in  which  every  resident  of  the 
city  of  Newark  has  an  interest,  and  I  know  not  how  the  suit 
of  a  tax-payer  of  that  locality  is  to  be  repulsed  when  the 
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ground  of  complaint  is — for  such  is  the  allegation — that  the 
assessment  and  revision  of  taxation  which  affects  his  property- 
is  in  unauthorized  hands.  All  that  the  court  requires,  in 
•such  instance,  is  to  be  satisfied  that  the  relator  is  of  sufficient 
responsibility,  is  acting  in  good  faith  and  not  vexatiously,  and 
has  not  become  disqualified  by  his  own  conduct,  with  respect 
to  the  election  that  he  is  seeking  to  impeach.  The  authori- 
ties are  numerous  to  this  purpose.  It  is  indeed  intimated,  in 
the  briefs  of  counsel  in  the  present  case,  that  the  titles  of  the 
relators  to  these  offices  will  be  presented  for  judgment  by 
the  requisite  allegations  in  the  informations  sought  to  be 
filed,  but  whether  such  is  the  purpose  or  not,  the  subject 
is  now  unessential,  the  only  question  being  whether  these 
parties  have  a  right  to  a  status  enabling  them  to  make  their 
present  application,  and,  as  has  been  said,  that  status  is  not 
dependent  on  official  right.  It  is  proper,  however,  as  a  pre- 
caution against  misconception,  to  say  that  it  is  far  from  clear 
that  the  titles  of  these  relators  can  be  put  in  issue  or  adjudged 
•upon  the  contemplated  informations,  for  although,  in  the 
•courts  of  some  of  the  states,  such  a  course  appears  to  have 
prevailed,  it  would  seem  not  improbable  that  such  practice 
has  originated  in  a  statute  on  some  local  usage,  for,  so  far  as 
has  been  observed,  it  does  not  appear  to  have  had,  at  any 
"time,  a  footing  in  the  English  courts  or  at  the  common  law. 
The  point,  however,  is  not  intended  to  be  decided,  for,  as  it  is 
•deemed  irrelevant,  it  has  not  been  fully  examined. 

Passing,  then,  from  the  position  of  the  relators,  we  come 
to  a  consideration  of  that  of  the  defendants. 

That  position  is  assailed  on  the  single  ground  that  the 
before-mentioned  act  of  1878,  by  force  of  which  the  defend- 
ants have  been  invested  with  office,  is  unconstitutional,  and 
therefore  void. 

For  this  arraignment  of  this  law,  two  causes  are  assigned, 
the  first  of  such  objections  being  that  the  object  of  the  statute 
is  not  expressed  in  its  title. 

This  objection  must  be  overruled.  The  title  of  this  statute 
;is  this :    "  An  act  relating  to  the  assessment  and  revision  of 


438  NEW  JERSEY  SUPREME  COURT. 


State,  ex  rel.  Richards,  v.  Hammer. 


taxes  in  cities  of  this  state."  The  purpose  accomplished  by 
this  law  is  single — that  is,  a  modification  of  the  mode  of 
appointing  the  members  of  the  board  of  assessment  and  revi- 
sion, and  such  an  object  is  sufficiently  expressed  in  this  title. 
This  law,  in  its  title,  expresses  a  specific  subject  to  which  it 
relates,  and  the  purpose  effectuated  is  fairly  embraced  in  such 
subject.  In  the  case  cited,  of  Racier  v.  Union  Toicnship,  10 
Vroom  509,  the  subject  stated  in  the  title  was  so  wide  a  one 
that  the  reference  to  it  was  calculated  to  convey  no  useful 
information  as  to  the  legislative  intent  embodied  in  the  enact- 
ment. In  that  instance,  the  object  was  to  organize  and  estab- 
lish a  public  body  of  a  peculiar  and  unusual  character,  and 
such  an  object  could  not  be  indicated  by  the  expression  of  a 
general  purpose,  that  was  usually  effected  by  well-known 
agencies.  The  case  was  an  extreme  one,  and  was  so  dealt 
with  by  the  court ;  and  I  may  here  say  that  I  think  it  is  only 
in  perfectly  plain  cases  that  it  is  proper  for  the  courts  to 
vacate  statutes  on  the  ground  now  in  question.  And  in 
this  connection,  it  is  ever  to  be  remembered  that  the  language 
employed  in  the  titles  to  legislative  acts  is  to  be  interpreted 
according  to  its  accepted  signification,  and,  tested  by  this  rule, 
an  act  described  as  "  An  act  relating  to  the  assesssment  and 
revision  of  taxes"  would  be  understood  to  relate  as  much  to 
the  machinery  by  which  such  assessment  and  revision  were 
to  be  effected,  as  to  any  other  part  of  the  affair. 

This  exception  cannot  prevail. 

The  second  exception  taken  to  this  act  is  that  it  contra- 
venes, in  its  spirit,  that  provision  of  the  constitution  that 
prohibits  the  enactment  of  any  local  or  special  law  which 
regulates  the  internal  affairs  of  towns  and  counties.  Const, 
§  7,  p.  11. 

As  the  act  thus  challenged  provides  a  new  method  for  the 
selection  of  the  members  of  the  board  for  the  assessment  and 
revision  of  taxes  in  the  city  of  Newark,  there  can  be  no 
doubt  that,  within  the  meaning  of  this  clause  of  the  constitu- 
tion, such  act  is  one  regulating  the  internal  affairs  of  that 
municipality.     This  law  has  not  only  the  effect  to  regulate- 
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such  affairs,  but  to  regulate  them  in  an  important  particular, 
for  it  has  the  force  of  substituting,  with  res[)ect  to  these  con- 
siderable offices,  an  appointment  by  the  mayor  and  common 
council,  in  the  place  of  an  election  by  the  citizens  at  large. 
This  change  is  radical  and  of  moment,  affecting,  as  it  does,  in 
an  eminent  degree,  the  entire  property  of  the  inhabitants  of 
the  city.  Therefore,  such  an  innovation,  as  I  have  said,  must 
be  regarded  as  a  municipal  regulation,  in  tiie  constitutional 
sense  of  the  term,  and  the  consequence  is,  the  object  aimed  at 
cannot  be  compassed  by  a  law  that  is  special  and  local. 

The  question  therefore  arises,  is  this  law  of  that  character? 
It  does  not  profess  to  be  such,  for  its  title  is,  "An  act  relating 
to  the  assessment  and  revision  of  taxes  in  cities  in  this  state." 
But  this  descriptive  generality  is  immediately  dwarfed  and 
curtailed  by  tiie  initial  words  of  the  body  of  the  enactment, 
for  it  at  once  proceeds  to  declare,  "that  in  any  city  of  this 
state  where  a  board  of  assessment  and  revision  of  taxes  now 
exists,  such  board,"  &c.,  the  effect  being  to  restrict  the  opera- 
tion of  the  law  to  those  certain  localities  that  were  possessed, 
at  the  time  of  the  passage  of  the  enactment,  of  the  body  of 
officers  so  designated.  The  evidence  now  before  us  shows 
that  there  were  only  two  localities  so  circumstanced,  the  one 
being  the  city  of  Elizabeth  and  the  other  the  city  of  Newark. 
The  result  therefore  is,  that  the  act  was  intended  to  apply, 
and  that  it  does  and  must  ever  apply,  to  these  two  cities 
alone,  and  that  the  legal  effect  of  this  law,  as  now  consti- 
tuted, is  the  same  as  though  it  had,  in  express  terms,  declared 
that  it  was  not  to  be  operative  through  the  state  at  large,  but 
in  the  cities  of  Elizabeth  and  Newark  only.  Can  a  law  thus 
designed  and  framed  stand  the  constitutional  test? 

But  a  single  argument  has  been  presented  in  its  support, 
which  is,  that  this  act  is  general  in  its  terms,  and  embraces 
"all  of  a  group  of  objects  having  characteristics  sufficiently 
marked  and  distinguished  to  make  them  a  class  by  them- 
selves." And  these  qualities,  it  is  contended,  bring  this  case 
within  the  requirements  of  the  constitution,  as  the  same  is 
expounded  in  the  case  of  Van  Riper  v.  Parsons,  11   Vroom 
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125.  But  I  do  not  understand  that  the  decision  thus  invoked 
will  bear  the  construction  thus  put  upon  it.  It  does  not 
undertake,  as  I  understand  it,  to  lay  down  any  abstract  rule 
on  this  subject,  but  the  expressions  quoted  are  employed  in 
reference  to  the  facts  then  under  adjudication.  Plainly,  a  law 
may  be  general  in  its  provisions,  and  may  apply  to  the  whole 
of  a  group  of  objects  having  characteristics  sufficiently  marked 
and  important  to  make  them  a  class  by  themselves,  and  yet 
such  law  may  be  in  contravention  of  this  constitutional  pro- 
hibition. Thus,  a  law  enacting  that  in  every  city  in  the  state 
in  which  there  are  ten  cliurches,  there  should  be  three  com- 
missioners of  the  water  department,  with  certain  prescribed 
duties,  would  present  a  specimen  of  such  a  law,  for  it  would 
sufficiently  designate  a  class  of  cities,  and  would  embrace  the 
whole  of  such  class,  and  yet  it  does  not  seem  to  me  that  it 
could  be  sustained  by  the  courts.  If  it  could  be  so  sanc- 
tioned, then  the  constitutional  restriction  would  be  of  no 
avail,  as  there  are  few  objects  that  cannot  be  arbitrarily  asso- 
ciated, if  all  that  is  requisite  for  the  purpose  of  legislation  is 
to  designate  them  by  some  quality,  no  matter  what  that  may 
be,  which  will  so  distinguish  them  as  to  mark  them  as  a  dis- 
tinct class.  But  the  true  principle  requires  something  more 
than  a  mere  designation  by  such  characteristics  as  will  serve 
to  classify,  for  the  characteristics  which  thus  serve  as  the  basis 
of  classification  must  be  of  such  a  nature  as  to  mark  the 
objects  so  designated  as  peculiarly  requiring  exclusive  legisla- 
tion. There  must  be  substantial  distinction,  having  a  refer- 
ence to  the  subject  matter  of  the  proposed  legislation,  between 
the  objects  or  places  embraced  in  such  legislation  and  the 
olvjects  or  places  excluded.  The  marks  of  distinction  on 
which  the  classification  is  founded  must  be  such,  in  the  nature 
of  things,  as  will,  in  some  reasonable  degree,  at  least,  account 
for  or  justify  the  restriction  of  the  legislation.  Principles  of 
this  sort  can  be  best  elucidated  by  examples.  I  have  already 
given  a  sample  of  a  merely  arbitrary  classification,  founded 
on  no  causal  relation  between  the  subject  matter  of  such  legis- 
lation and  the  things  so  classified.     A  sample  of  the  other,  or 
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legitimate  kind,  would  be  signified,  in  a  law  that  should  give 
to  all  cities  in  the  state  situated  on  tide-water  the  privilege 
of  using  such  waters  in  connection  with  their  sewers.  In 
such  an  enactment,  but  a  part  of  the  cities  of  the  state  would 
be  embraced,  but  the  classification  would  be  lawful  and 
proper,  inasmuch  as  the  places  embraced  would  be  ])Ossessed 
of  a  characteristic  distinct  from  those  possessed  by  the  excluded, 
places,  such  characteristic  being  of  such  a  nature  as  to  afford 
a  reasonable  ground  for  such  special  legislation.  In  the  two 
classes  of  instances  thus  exemplified,  the  basis  of  the  classifica- 
tion of  the  one  would  be  by  a  reference  to  marks  of  distinc- 
tion having  no  connection  with  the  substance  of  the  supposed 
statute ;  in  the  other,  the  opposite  of  this  would  obtain — so 
that,  in  the  former,  the  classification  would  be  formal  and 
arbitrary ;  in  the  latter,  substantial  and  springing  out  of  the 
nature  of  the  subject  of  this  legislation.  The  present  law  is 
seemingly  of  the  former  kind.  The  class  to  which  it  is  made 
applicable  is  designated  and  selected  by  the  mark  of  each  of 
its  members,  being  possessed  of  a  certain  kind  of  board  of 
officers,  a  circumstance  having  no  connecticm  but  a  formal  one 
with  tlie  subject  matter  of  this  law,  and  in  no  way  indicating 
a  reasonable  ground  for  making  these  particular  places  the 
object  of  such  special  legislation.  In  all  but  mere  form,  as 
I  have  said,  these  places  might  as  well  have  been  designated 
by  name  as  by  a  reference  to  these  organic  bodies  possessed 
by  them,  and  the  effect  of  this  law  would  have  been  pre- 
cisely the  same.  It  seems  to  me  difficult  to  find  any  stable 
ground  for  sustaining  such  an  act,  and  therefore  these  writs 
should  be  issued  so  that  the  question  can  be  brought  before 
the  courts  in  a  formal  manner. 

Witli  respect  to  the  argument  which  was  pressed  upon  the 
attention  of  the  court,  and  which  was  founded  on  the  supposed 
public  inconvenience  that  will  have  to  be  encountered,  in  case 
these  defendants  should  be  ousted,  it  is  sufficient  to  say  that 
the  force  of  this  appeal  is  entirely  dissipated,  if  we  take  into 
the  account  a  consideration  which  this  reasoning  ignores.  It 
is  not  pretended   that  the  illegality  which  the  relator  here 
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attacks  is  of  a  temporary  or  evanescent  nature,  and  which 
will  pass  away  with  even  the  official  terra  of  these  defendants, 
for  it  is  clear  that  it  is  a  radical  and  inherent  defect — if  it  is  a 
defect — in  the  municipal  system  into  which  it  has  become 
incorporated  ;  nor  is  it  alleged  that  the  present  time  is  pecu- 
liarly unpropitious  for  the  removal  of  such  defect — so  that 
the  consequence  is  that  if,  as  an  exercise  of  discretion,  from 
the  fear  of  a  possible  derangement  of  the  finances  of  the 
city,  we  are  to  refuse  the  relief  asked,  the  same  motive  would 
be  equally  prevalent  in  the  future,  the  result  being  that  the 
citizens  of  Newark  would  be  obliged  to  submit,  in  perpetuity, 
to  have  their  taxes  assessed  and  revised  by  a  body  of  men 
who,  there  is  some  reason  to  think,  have  no  legal  riglit  to 
perform  such  functions.  In  short,  the  court,  in  the  exercise 
of  its  discretionary  power,  is  asked  to  perpetuate  what  is  not 
improbably  an  unconstitutional  exercise  of  power. 

Let  the  writs  issue. 


ELLIS  K.  POWERS  v.  EMMA  A.  TOTTEN. 

1.  To  a  foreign  attachment,  a  married  woman — her  husband  having  been 
joined  in  the  writ — caused  her  separate  appearance  to  the  action  ta 
be  entered,  and  the  cause  having  gone  to  trial  on  the  issue  thus  raised 
— Held,  that  the  judgment  was  sustainable. 

2.  The  rights  of  a  feme  covert  as  a  suitor,  considered. 


Rule  to  show  cause.     On  motion  for  a  new  trial. 

The  action  was  by  foreign  attachment  issued  against  Emma 
A.  Totten,  the  above-named  defendant,  and  one  John  Totten, 
her  husband.  An  apjiearance  was  entered  for  Emma  A. 
Totten,  by  her  attorney,  and  thereupon  a  declaration  was  filed,, 
stating  that  she  was  attached  to  answer  the  plaintifi^,  and  com- 
plaining that,  on  the  20th  of  April,  1874,  at  the  city  of  New 
York,  she  had  made  her  promissory  note  of  that  date,  whereby 
she,  together  with  John   Totten,   had  promised  to  pay  the 
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pLaintiff  the  sura  of  $2000,  one  yfar  after  date,  &c.  There 
were  the  common  counts,  laying  debts  due  from  the  defendant 
and  the  said  John  Totten,  The  plea  was  the  general  issue,, 
and  was  put  in  by  the  defendant  alone. 

Argued  at  June  Term,  1880,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Knapp. 

For  the  motion,  W.  Strong. 
Contra,  John  Linn. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  In  this  case,  an  attachment 
was  issued  against  the  defendant  and  her  husband,  founded 
on  a  promissory  note  made  by  them,  in  whicli  the  plaintiflT 
was  the  payee;  and  the  wife  having  alone  entered  an  appear- 
ance to  the  action,  the  declaration  was  })ut  in  against  her,, 
separately,  and  upon  her  plea  of  the  general  issue,  the  cause- 
went  to  trial.  This  note  was  made  in  New  York,  and,  by 
the  production  of  the  statutes  of  that  state,  it  was  shown  at 
the  trial  that  the  contract  thus  entered  into  by  the  defendant 
was  a  legal  one,  although,  at  the  time,  she  was  a  feme  covert.. 
On  the  assumption,  then,  of  the  validity  of  the  contract,  the 
questions  raised  relate  to  the  regularity  of  the  proceedings. 

On  the  part  of  the  defendant,  it  is  urged  that,  as  the  cause 
of  action  arose  in  the  year  1874,  and  was  prior  to  the  existing^ 
law  authorizing  a  separate  suit  against  a  married  woman,  on 
her  contract,  the  procedure  should  have  been  conformed  to 
the  methods  of  the  common  law,  and  that,  as  a  consequence,, 
the  present  verdict  cannot  be  sustained,  being  founded  on  an 
issue  taken  by  a  married  woman,  in  the  absence  of  her  hus- 
band fi'om  the  record. 

In  looking  for  the  rules  regulating  the  remedy  in  thi* 
case,  although  the  legality  of  the  contract  is  dependent  on  the- 
legal  enactment  of  a  foreign  jurisdiction,  it  is  the  law  of  this- 
state  that  is  alone  to  be  regarded.     Matters  of  procedure  are 
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the  creatures  of  domestic  regulation.  No  question,  therefore, 
can  be  made  with  respect  to  the  proper  mode  of  proceeding 
for  the  enforcement  of  the  contract  which  underlies  the  pres- 
ent action.  There  is  no  statute  in  this  state  that  authorizes  a 
suit  at  law  against  a  married  woman,  without  her  husband 
being  joined  as  a  party,  except  upon  contracts  entered  into  by 
her  since  the  passage  of  the  present  act  relative  to  married 
women,  which  went  into  effect  on  the  1st  of  January,  1875. 
This  was  the  express  announcement  of  this  court  in  the  case 
of  Wilson  V.  Herbert,  12  Vroom  455.  It  would  have  been 
irregular,  therefore,  to  have  sued  upon  the  note  now  in  con- 
troversy, in  the  courts  of  this  state,  without  the  joinder  of 
both  husband  and  wife  as  parties  defendant. 

But  this  principle  does  not  have  the  reach  necessary  for  the 
purposes  of  this  defence.  The  husband,  as  well  as  the  wife, 
Avas  a  parly  to  this  action  ;  the  attachment  went  against  the 
two ;  and  the  result  is,  that  the  counsel  of  the  defendant  must 
satisfy  the  court,  in  order  to  sustain  his  position  in  any  degree, 
that  it  was  illegal  for  the  wife  to  have  her  single  appearance 
entered,  and  to  plead  to  the  issue  in  her  own  name.  The 
inquiry  is  then,  she  and  her  husband  being  parties  to  the  writ 
of  attachment,  what  is  there  in  legal  principles  to  prevent  the 
wife  from  entering  her  appearance  to  the  action,  and  contest- 
ing the  issue  raised  by  herself,  in  the  same  manner  as  though 
she  were  a  feme  sole?  Suppose,  on  the  return  of  this  writ  of 
attachment  served  on  the  property  of  the  wife,  the  husband 
should  refuse  to  enter  an  appearance,  what,  in  such  a  junc- 
-ture,  would  be  the  wife's  remedy?  It  seems  to  me  the 
inevitable  answer  is,  that  as  the  statutes  have  empowered  a 
married  woman  to  bind  herself  by  contracts,  on  which  an 
action  at  law  will  lie  against  herself,  as  well  as  against  her 
husband,  and  in  the  progress  of  which  action,  if  a  judgment 
be  obtained,  her  separate  property  becomes  subject  to  it,  she 
has  conferred  upon  her,  by  necessary  implication,  every  ability 
requisite  for  the  defence  of  her  rights. 

We  cannot  suppose  that  it  was  the  legislative  intent,  when 
.increasing  the  capacities  of  the  married  woman,  to  leave  her 
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well  nigh  defenceless  against  suits  growing  out  of  her  own 
contracts.  In  such  situations,  I  canuot  think  that  her  protec- 
tion is  dependent  solely  on  the  caprice  of  her  husband.  In  an 
action  on  an  engagement  entered  into  by  a  feine  covert  prior  ta 
the  passage  of  the  act  now  in  force  relative  to  married  women, 
I  can  have  no  doubt  that,  while  the  summons  should  have 
been  issued  against  the  husband  as  well  as  the  wife,  that  if 
the  former  should  have  refused,  or  should  have  neglected  to 
enter  an  appearance,  the  latter  would  have  been  permitted  ta 
defend  such  action  in  her  own  name,  independently  of  her 
husband.  The  inabilities  of  the  wife  as  a  suitor  depended,  at 
common  law,  in  a  large  measure,  on  her  inability  to  act,  in- 
other  respects,  for  herself.  Her  separate  existence  in  court 
was  not  to  be  recognized,  because  she  had  no  separate  exist- 
ence out  of  court.  Her  property  passed  into  the  hands  of 
her  husband,  and  her  coverture  prevented  her  from  incurring 
legal  obligations.  Under  such  circumstances,  there  was  no 
necessity  for  her  possessing  a  separate  standing  in  court.  But 
the  act  of  1862  changed  this  situation  in  all  material  respects. 
The  married  woman,  under  its  terms,  retained,  and  could 
acquire  property,  and  could  impose  legal  obligations  upon 
herself.  It  would  seem,  therefore,  that  as  the  grounds  of  the 
old  practice  touching  the  litigious  rights  of  this  class  of 
persons,  have  been  removed,  the  practice  itself  must  b& 
considered  to  be  removed.  As  a  further  illustration  of  the 
unwisdom  of  api)lying  the  former  mode  of  procedure  to  exist- 
ing affairs,  it  is  said,  in  the  argument  of  counsel  of  the 
defendant — and  cases  in  point  are  cited  to  sustain  the  posi- 
tion— that  the  appearance  of  the  defendant  by  attorney  was- 
void,  as  a  married  woman  could  not  appoint  an  attorney. 
Undoubtedly,  this  is  the  common  law  rule,  but  how  can  such 
a  rule  be  applied,  when,  by  force  of  the  statutes  of  this  state,, 
this  defendant  had  as  complete  a  right,  when  she  employed 
her  attorney — the  present  act  being  then  in  force — to  bind 
herself  by  any  personal  engagement,  except  such  as  relate  to 
suretyship,  as  though  she  had  never  come  under  coverture  ? 
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There  are  few  cases  to  which  tlie  axiom,  "  cessante  ratione, 
cessat  ipsa  lex,"  would  seem  more  closely  to  apply. 

But  the  foregoing  inquiry,  in  this  general  form,  although 
introduced  in  the  argument  of  counsel,  is  not  directly  em- 
braced in  the  case  which  is  before  the  court  for  adjudication. 
The  question  now  to  be  answered  is  a  narrower  one,  for  here,  the 
wife  had  appeared  and  pleaded,  and  the  case  went  before  the 
jury  on  the  issue  thus  joined.  Upon  the  fact  of  the  defendant's 
■coverture  being  disclosed  incidentally,  in  the  progress  of  the 
trial,  the  counsel  for  the  defendant  claimed  a  non-suit,  on  an 
instruction  to  the  jury  to  find  against  the  suit.  But  what  pre- 
tence, even  upon  the  most  technical  rules  of  the  common  law, 
is  there  for  such  a  contention  ?  The  fact  of  coverture  did  not 
appear  in  the  pleadings,  was  not  within  the  issue,  and  conse- 
quently could  not  be  tried.  Even  beyond  this,  as  the  cover- 
ture did  not  destroy  the  cajiacity  of  the  defendant  to  bind 
herself  by  the  note  in  suit,  such  coverture  was  not  a  bar  to 
the  action,  and  therefore  could  neither  be  so  pleaded  nor  be 
set  up  as  such  at  the  trial.  The  defect,  if  it  existed  as  claimed, 
was  one  merely  of  form,  and  was  consequently  matter  that 
could  be  insisted  on  only  by  way  of  a  plea  in  abatement.  At 
that  stage  of  the  cause,  the  judge  was  plainly  right  in  refus- 
ing to  listen  to  the  objection. 

Let  the  rule  be  discharged. 


JOHN  W.  HAYS  V.   PENNSYLVANIA  RAILROAD  COMPANY. 

1.  On  a  motion  for  a  new  trial,  the  verdict  cannot  be  sustained  upon 
debatable  propositions  of  law,  for  the  first  time  started  in  the  case. 

2.  The  verdict  in  this  case  being  plainly  against  the  evidence  on  the 
point  on  which  the  cause  was  submitted  to  the  jury,  a  new  trial 
granted. 

On  motion  for  a  new  trial.  < 
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Argued  at  February  Term,  1880,  before  Beasley,  Chief 
Justice,  and  Justices  Van  Syckel  and  Dixon. 

For  the  motion,  E.  T.  Green. 

Contra,  T.  D.  Hoxsey. 

The  opinion  of  the  court  was  delivered  by 
Beasley,  Chief  Justice.     On  the  argument  of  this  case 
before  this   court,  there  were   several    inquiries  on   matters 
of  law  started,  which  were  deemed  of  moment  and  of  some 
difficulty,  and  such  inquiries  have  been  pursued  with  care,  to 
some  extent,  but,  upon  looking  more  closely  into  the  proceed- 
ings, such  investigation  has  been  abandt^ned,  from  the  pcrsua- 
sion'that  the  points  referred  to  should  not  be  decided  under 
present  circumstances.     The  reason  of  this  result  is  the  fact 
that  such  legal  matters  were  not  presented  for  judicial  action 
at  the  trial.     On  an  application  for  a  new  trial,  legal  proposi- 
tions which  are  fairly  debatable,  and  which  are  then  urged 
for  the  first  time  against  the  defeated  party,  cannot  be  passed 
upon,  for,  by  taking  such  a  course,  the  side  whose  views  should 
be  disallowed  would  be  without  remedy.     The  rule  is  that  each 
party,  unless  he  loses  the  right  by  his  own  conduct,  cannot 
have  his  interests  affected  by  any  judicial  interpretation  or 
application  of  legal  principles  which  he  cannot,  if  he  so  wills, 
take  for  review  before  the  court  of  last  resort.     Therefore,  the 
fate  of  the  present  motion  is  altogether  dependent,  so  far  as 
the  legalities  of  the  case  are  concerned,  on  the  legal  rulings 
in  connection  with  the  evidence  at  the  trial. 

Regarding  the  case  in  that  light,  it  is  perfectly  obvious, 
and  upon  the  clearest  grounds,  that  a  new  trial  must  be 
granted.  - 

The  case  was  this,  and  it  was  tried  upon  this  principle : 
The  plaintiff  was  a  brakeman,  in  the  employ  of  the  defend- 
ant, and  whilst  climbing  the  side  of  a  car,  in  the  execution 
of  his  employment,  a  step  gave  way,  and,  falling  partly  upon 
the  track,  he  lost  his  arm.     It  appeared  that  the  defendant 
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liad  a  corps  of  inspectors  of  cars,  and  that  the  car  in  question 
had  been  inspected.  The  judge  charged  the  jury  that,  as  the 
plaintiff  was  an  employe  of  the  defendant,  by  his  contract 
he  had  assumed  all  the  necessary  risks  of  the  carelessness  of 
his  co-employes,  who  "were  operating  under  a  similar  employ- 
ment;" and,  in  his  own  words,  this  was  the  instruction  given  : 
"In  this  case,  the  company  must  employ  agents;  they  must 
act  through  agencies.  It  is  impossible  to  carry  on  a  business 
of  such  magnitude  by  the  chief  officers  of  the  company.  If, 
in  the  selection  of  these  agencies,  they  act  with  prudence  and 
care,  selecting  skilful  and  competent  men,  they  are  not  liable 
for  injuries  resulting  from  the  carelessness  of  those  who  are 
subordinates,  and  working  together  as  co-employes.  I  shall 
not  review  ihe  testimony  in  this  matter.  The  jury  will 
remember  what  has  been  said  by  the  witnesses  as  to  the  time 
in  which  the  inspectors  have  been  in  the  employment  of  the 
company,  and  as  to  their  general  character  for  ability,  for 
skilfulness  and  carefulness.  These  facts  do  not  appear  to 
be  controverted  in  the  case  by  any  opposing  testimony,  and 
are  only  opposed  by  results.  The  testimony  of  the  witnesses, 
as  it  stands,  is  that  the  chief  inspector  was  an  old  employe  of 
the  company,  in  that  line  of  business,  and  a  trusted  man; 
that  the  person  who  actually  made  the  inspection,  Mr.  Frame, 
was  also  competent  and  skilful,  having  the  trust  and  confi- 
dence of  his  superior  and  of  the  officers  of  the  company. 
This  is  the  evidence  to  show  that  the  company  did  use  care 
in  the  employment  of  proper  agents  for  the  transaction  of 
their  business."  When  the  jury  was  instructed  that  "if  they 
were  satisfied  that  if  the  injury  was  caused  by  the  failure  of 
this  company  to  appoint  such  agencies,  througii  its  appointing 
agents,  and  lo  appoint  skilful  and  competent  inspectors  to 
examine  the  car  when  it  came  on  their  road,"  the  question  of 
contributory  negligence,  which  had  been  set  up  by  the  defence, 
remained  to  be  considered. 

It  is  thus  clear  that  the  primary  proposition,  on  which  the 
case  was  submitted  to  the  jury,  was  whether  the  defendant 
had  discharged  its  duty  to  the  plaintiff,  in  selecting  competent 
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and  skilful  men  to  inspect  these  ears.  Upon  this  subject,  the 
evidence  was,  without  exception,  in  favor  of  the  defence.  It 
was  the  sworn  testimony,  and  there  was  no  contradiction.  As 
the  car  in  question  was  out  of  order,  and  escaped  the  inspec- 
tor's attention,  it  is  possible  to  infer  that  sucii  inspector  was 
remiss  in  his  vigilance,  on  this  occasion,  but  such  remissness 
was  of  no  consequence  in  this  suit,  for  such  a  neglect  had  no 
force  to  overthrow — as  human  nature  is  fallible — the  proof 
which  attested  his  general  capability.  The  verdict,  therefore, 
as  it  now  stands,  is  against  not  only  the  weight,  but  the  total- 
ity of  the  evidence.  It  is  obviously  the  result  of  mistake, 
irrational  prejudice,  or  folly.  Upon  the  ground  chosen  at  the 
trial,  the  plaintiff's  case  cannot  stand.  The  judge  might  very 
properly  have  directed  the  jury  to  find  for  the  defence,  so  far 
as  respects  the  issue  that  was  presented.  If  there  are  other 
legal  propositions,  as  is  now  insisted,  more  favorable  to  a 
right  of  action,  they  should  have  been  insisted  on  at  the 
trial,  so  as  to  have  become  incorporated  in  the  charge  of  the 
judge.    As  before  has  been  said,  they  cannot  be  raised  now. 


JAMES  A.  PETRIE  v.  PENNSYLVANIA  RAILROAD  COMPANY. 

The  plalntiiT  was  riding  in  the  cars,  by  virtue  of  a  ticket  that  did  not  give 
him  tlie  right  to  a  discontinuous  passage.  Having  stopped  at  an  inter- 
mediate point,  and  having  entered  another  train,  he  claimed  the  right 
to  continue  his  journey  on  such  ticket,  under  permission  given  by  ai 
conductor  of  the  first  train.  Refusing  to  pay  his  fare,  lie  was  put  off, 
it  appearing  that  only  train  agents  had  the  power  to  modify  the  force 
of  such  tickets.  Held,  such  expulsion  was  justifiable,  although,  at  the 
trial,  the  plaintiff  testified  that  it  was,  in  point  of  fact,  a  train  agent,, 
and  not  a  conductor,  that  had  given  him  the  privilege  claimed. 


On  motion  for  new  trial. 

Ai-gued  at  June  Term,   1880,  before,  Brasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Knapp. 
Vol.  XIII.  2  f 
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For  the  motion,  Scudder  &  Vredenburgh. 
Contra,  F.  McGee. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  rule  must  be  made  abso- 
lute in  this  case.  The  suit  is  in  trespas.s,  founded  on  an 
alleged  illegal  expulsion  of  the  plaintiff  from  the  cars  of  the 
defendant.  It  is  not  necessary  to  refer  to  more  than  a  few 
facts,  in  order  to  show  on  what  ground  the  action  of  the  court 
has  been  based. 

The  plaintiff  had  a  passenger  ticket,  issued  by  the  defend- 
ant, which,  upon  its  face,  and  according  to  its  intrinsic  effect, 
did  not  authorize  him,  after  having  stopped  at  a  place  inter- 
mediate the  designated  termini,  to  use  it  for  the   purpose  of 
continuing  his  journey.     Nevertheless,   he  did  so  stop,  and, 
on  a  subseqent  day,  having  entered  into  a  car  in  another  train, 
was  told  by  tlie  train  agent  that  the  ticket  in   question  did 
not  give  him  the  right  to  continue  his  journey  under  it,  and 
that  he  must,  consequently,  pay  his  fare.     He  then  informed 
the  train  agent  that  the  conductor  of  the  train  which  he  had 
left,  informed  him  that  he  could  have  the  privilege  of  lying 
over  on  this  ticket,  and   in  attestation  of  such  statement,  had 
put  his  initials  on  the  ticket.     It  will  be  perceived,  therefore, 
that  the  claim  made  by  the  plaintiff  at  the  time  of  the  trans- 
action in  question,  was  that,  although  his  ticket  did  not  give ' 
him  the  privilege  which  he  had  exercised,  btill  he  had  acquired 
such  privilege  from  one  of  the  conductors  of  the  defendant. 
This  is  the  title  he  made  at  tiie  critical  time,  and,  as  it  was 
this  title  that  was  repudiated,  and  as  the  defendant's  agent 
acted  in  such  repudiation,  it  is  too  late  now  for  the  plaintiff 
to  change  his  ground,  and  say  that  it  was  some  other  agent  of 
the  defendant  who  gave  him  the  privilege  in  question.     The 
defendant,  upon  setting  up  this  claim,  and  refusing  to  pay  his 
fare,  was  put  off  the  train. 

The  evidence   showed,  conclusively,   that   the  claim  thus 
presented  by  the  plaintiff  was  not  well  founded.    It  appeared 
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that  the  conductor  of  the  train  had  nothing  to  do  with  the 
tickets,  nor  any  authority  to  modify  their  signification.  That 
was  a  function  vested  exclusively  in  the  train  agents.  There 
was  neither  uncertainty  nor  contradiction,  with  respect  to  the 
testimony  on  this  point.  The  plaintiff  set  up,  as  his  t>tle  to 
the  right  claimed  by  him,  an  authority  derived  from  a  con- 
ductor. That  officer  had  no  authority  in  the  ])remises,  and 
the  consequence  was  that,  according  to  his  own  showing,  at 
the  time  of  the  alleged  trespass,  he  was  asserting  a  claim  that 
had  no  foundation  in  law.  He  was,  consequently,  rightfully 
expelled  from  the  cars,  and  there  was  no  excess  of  force  pre- 
tended. .  ,  ,  ,1 

A  new  trial  must  be  granted. 


JOHNSON  V.  AENWINE. 


1  To  justify  the  admission  of  secondary  evidence  of  the  contents  of  a 
'    paper  on  an  allegation  of  the  loss  or  destruction  of  the  original,  as 

a  general  rule,  the  partv  is  expected  to  show  that  he  has,  in  good 
faith  exhausted,  in  a  reasonable  degree,  all  the  sources  of  information 
and  means  of  discovery  which  the  nature  of  the  case  would  naturally 
sugo-est,  and  which  were  accessible  to  him. 

2  If  any  suspicion  hangs  over  the  instrument,  or  there  are  circumstances 
tending  to  excite  a  suspicion  that  it  is  designedly  withheld,  the  most 
ri<-id  inquiry  should  be  made  into  the  reasons  for  its  non-production  ; 
but  where  there  is  no  such  suspicion,  all  that  ought  to  be  required  is 
reasonable  diligence  in  the  effort  to  obtain  the  original. 

3  The  degree  of  diligence  which  shall  be  considered  necessary,  in  any 
case,  will  depend  on  the  circumstances  of  the  particular  case— the 
character  and  importance  of  the  paper,  the  purposes  for  which  it  is 
proposed  to  use  it,  and  the  place  where  a  paper  of  that  kind  may 
naturally  be  supposed  to  be  likely  to  be  found. 

4  If  the  document  be  one  of  public  concern,  and  there  be,  by  law,  a 
place  where  such  instruments,  in  due  course  of  law,  should  be  depos- 
ited and  be  found,  search  in  that  place  is  all  that  will  be  required, 
and  in  the  absence  of  grounds  of  suspicion  that  tlie  original  is  fraudu- 
lently withheld,  will  justify  the  admission  of  secondary  evidence, 
without  calling  persons  who  have  had  access  to  the  paper,  and  might 
have  the  original  in  their  possession. 
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Proof  of  the  loss  of  the  original  being  a  matter  preliminaiy  to  the- 
admission  of  evidence  in  the  cause,  the  question  of  its  siifBciency  is 
for  the  court,  and,  on  writ  of  error,  the  onus  is  on  the  plaintiff  in  error, 
of  showing  that  the  result  reached  was  erroneous,  and  theie  should  he 
no  reversal  unless  it  clearly  appears  that  the  court  below  was  in  error, 
and  that  injustice  was  done  by  the  erroneous  decision. 
In  an  action  for  a  malicious  prosecution,  in  causing  the  arrest  of  the 
plaintiff  on  a  criminal  charge,  it  appearing  that  the  justice  before 
whom  the  complaint  was  made  had  transmitted  the  original  com- 
plaint, and  his  warrant  issued  thereon,  to  the  prosecutor  of  the  pleas, 
unsuccessful  search  in  the  clerk's  office,  and  among  the  papers  of  the 
prosecutor,  is  sufficient  to  justify  secondary  evidence  of  the  contents 
of  the  original  complaint  and  warrant,  though  it  be  shown  that  these 
papers  were  last  seen  when  they  were  before  the  grand  jury,  on  its 
investigation  of  the  charge,  and  no  search  was  made  for  the  papei-s  in 
the  grand  jury  room. 

The  deposition  of  a  witness  who  is  in  this  state,  but  is  ancient  or 
infirm,  or  is  sick,  or  is  about  to  go  out  of  the  state,  may  be  taken  on 
notice,  during  the  trial  of  the  cause,  under  Section  25  of  the  act  con- 
cerning evidence.     Rev.,  p.  382. 


On  error  to  Hunterdon  Circuit 

Argued  at  June  Term,  1880,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Knapp. 

For  the  plaintiff  in  error,  John  T.  Bird. 

For  the  defendant,  R.  8.  Kuhl. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J.  The  plaintiff  sued  the  defendant  for  a  mali- 
cious prosecution  in  causing  his  arrest,  on  a  charge  of  larceny. 
To  prove  that  the  defendant  instigated  the  proceedings  before 
the  justice,  the  plaintiff  relied  upon  the  fact  that  the  defend- 
ant made  the  complaint  before  the  justice,  on  which  the  war- 
rant was  issued.  The  complaint  was  in  writing.  On  an 
allegation  of  the  loss  of  the  original  complaint  and  of  the 
warrant,  sworn  copies  of  the  complaint  and  warrant  were 
admitted  in  evidence.      The  rulings  of  the  judge,  on  this- 
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-subject,  gave  rise  to  a  bill  of  exceptions  and  to  this  writ  of 

•error. 

The  case  was  tried  on  the  theory  that  sworn  copies  were 
admissible  only  as  secondary  evidence,  and  therefore  compe- 
tent only  on  proof  of  loss  of  the  originals.  I  will  so  con- 
sider the  questions  at  present. 

As  a  foundation  for  the  admission  of  the  copies  in  evidence, 
the  plaintiff  proved  by  the  justice  that  a  complaint  in  writing 
was  made  before  him  by  the  defendant,  and  that  he  issued 
■the  warrant  thereon,  and  that  he  gave  the  papers  to  the 
defendant's  counsel.  The  counsel  of  the  defendant  testified 
that  he  got  the  papers — the  complaint  and  warrant — from  the 
justice,  and  gave  them  to  the  prosecutor  of  the  pleas;  that 
he  saw  the  papers  before  the  grand  jury,  and  that  was  the 
last  he  saw  of  them.  The  prosecutor  of  the  pleas  testified 
that  the  complaint  and  warrant  were  presented  to  the  grand 
jury,  and  that  the  last  he  saw  of  them,  they  were  in  the 
hands  of  the  grand  jury.  He  further  testified  that  he  had 
personally  made  search  for  the  papers,  in  his  office,  and  could 
not  find  them.  The  clerk  of  the  court  was  also  called  as  a 
witness,  and  testified  that  he  had  searched  the  files  of  his 
office,  and  could  not  find  these  papers;  that  he  does  not  remem- 
ber of  their  ever  being  there.  The  plaintiff  was  arrested  on 
the  17th  of  December,  1877,  and  the  complaint  was  heard 
and  disposed  of  by  the  grand  jury  at  the  term  of  April, 
1879.  This  suit  was  commenced  in  May  following,  and 
came  on  for  trial  at  the  term  of  February,  1880. 

At  the  trial,  objection  was  made  to  the  admission  of  the 
sworn  copies  as  secondary  evidence,  on  the  ground  that  there 
was  no  proof  of  diligent  search,  or  of  the  loss  or  destructiou 
of  the  originals.  On  the  argument,  the  contention  of  counsel 
was  that,  in  order  to  exhibit  the  diligence  required  in  the 
search  for  the  originals,  the  plaintiff  should  have  caused  search 
to  be  made  in  the  grand  jury  room,  and  if  the  papers  were 
not  found  on  such  search,  he  should  have  called  the  foreman 
of  the  grand  jury  and  the  clerk  of  the  grand  jury,  if  not 
other  members  of  that  body. 
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The  tlieory  on  which  evidence  of  a  secondary  grade  is 
admitted  is,  that  the  production  of  the  primary  evidence  is- 
out  of  the  party's  power.  The  loss  or  destruction  of  a  paper 
is  the  occasion  on  which  this  rule  is  most  frequently  invoked, 
yet,  in  the  practical  application  of  the  rule  to  lost  papers,  proof 
of  loss  or  destruction  so  fully  as  to  exclude  every  hypothesis  of 
the  existence  of  the  original,  is  not  required.  It  is  not  neces- 
sary to  prove,  exhaustively,  that  the  paper  nowhere  exists. 
1  Wha7ion  on  Evidence,  §  141.  The  question  is  always  one  of 
diligence  in  the  effort  to  procure  the  original,  before  evidence 
of  its  contents  is  resorted  to.  As  a  general  rule,  the  party  is 
expected  to  show  that  he  has,  in  good  faith,  exhausted,  in  a 
reasonable  degree,  all  the  sources  of  information  and  means 
of  discovery  which  the  nature  of  the  case  would  naturally 
suggest,  and  which  were  accessible  to  him.  1  Taylor  on  Evi- 
dence, §  399 ;  1  Greenleaf  on  Evidence  558  ;  Simpson  v.  Dall, 
3  Wall.  460.  If  any  suspicion  hangs  over  the  instrument,  or 
there  are  circumstances  tending  to  excite  a  suspicion  that  it  is 
designedly  withheld,  the  most  rigid  inquiry  should  be  made 
into  the  reasons  for  its  non-production,  but  where  there  is  no 
such  suspicion,  all  that  ought  to  be  required  is  reasonable  dili- 
gence in  the  efforts  to  obtain  the  original.  Minor  v.  Tillotson,^ 
7  Pet.  99.  Reasonable  search  is  sufiScient,  although  it  does 
not  appear  that  every  possible  search  has  been  made.  Hart 
V.  Hart,  1  Hare  1 ;  McGahey  v.  Alston,  2  M.  &  Wets.  206- 
214. 

No  absolute  rule  has  been  or  can  be  laid  down,  defining 
what  search  shall  be  considered  as  a  search  prosecuted  with 
reasonable  diligence.  The  degree  of  diligence  which  shall  be 
considered  necessary,  in  any  case,  will  depend  on  the  circum- 
stances of  the  particular  case — the  character  and  importance 
of  the  paper — the  purposes  for  which  it  is  proposed  to  use  it, 
and  the  place  where  a  paper  of  that  kind  may  naturally  be 
supposed  to  be  likely  to  be  found. 

The  value  of  a  paper  is  a  circumstance  entering  into  the 
degree  of  diligence  required.  If  the  document  be  an  import- 
ant one,  such  as  that  the  owner  would  have  an  interest  in 
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preserving  it,  diligent  search  will  be  required,  but  if  the 
paper  be  of  little  or  no  value,  a  presumption  of  its  loss  or 
destruction  will  arise  from  that  circumstance,  and  a  sh'ght 
degree  of  diligence  may  satisfy  the  court  of  the  party's  inabil- 
ity to  produce  it.  1  Taylor  on  Evidence,  §  399.  A  greater 
degree  of  dih'gence  would  be  expected  in  the  search  for  an 
important  paper,  such  as  a  deed  or  a  subsisting  agreement, 
than  would  be  required  in  the  effort  to  procure  a  paper  of 
comparatively  little  importance,  which  there  would  be  no 
special  interest  in  preserving,  such  as  a  letter,  an  envelope,  or 
a  satisfied  agreement,  or  an  expired  lease,  or  indenture  of 
apprenticeship. 

The  character  of  the  paper  will  also  influence,  greatly,  the 
determination  of  the  place  where,  or  the  person  with  whom 
the  search  should  be  made.  As  was  said  by  Lord  Ellen- 
borough,  in  King  v.  Inhabitants  of  Morton,  4  M.  &  Sel.  48, 
"The  making  search  and  using  due  diligence  are  terms  appli- 
cable to  some  known  or  probable  place  or  person,  in  respect 
of  which  diligence  may  be  used."  "  If,"  says  Chancellor 
Green,  "  the  person  to  whom  the  paper  belongs,  or  who,  by 
law,  has  the  custody  of  it,  or  to  whom  it  has  been  entrusted 
by  another,  testifies  that  he  has  made  diligent  search  for  it> 
where  it  was  likely  to  be  found,  it  is  sufficient  evidence  of  its 
loss."  Clark  V.  Hornhech,  2  C.  E.  Green  430.  "  The  first 
inquiry"  says  Blackburn,  J.,  "  is,  where  would  the  document 
naturally  be,  if  it  be  still  in  existence?  for  there  the  search 
should  be  made,  and  if  not  found  then,  secondary  evidence  will 
be  admissible."     Reg.  v.  Overseers  of  Hinckley,  3  B.  &  S.  885. 

If  the  document  be  a  private  paper,  in  which  the  party 
offering  secondary  evidence  of  its  contents  has  a  personal 
interest,  and  it  be  an  important  paper,  such  as,  in  the  usual 
course  of  business,  would  be  likely  to  be  in  his  possession,  or 
in  the  possession  of  another,  for  his  benefit — as,  for  instance, 
articles  of  agreement  to  which  he  is  a  party — pursuit  of  it  in 
every  direction  in  which  the  original  can  be  traced,  may  rea- 
sonably be  required,  before  secondary  evidence  of  its  contents 
will  be  received.     Smith  v.  Axtell,  Saxt.  494.     If  the  docu- 
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ment  be  one  in  which  other  persons  are  also  interested,  which 
has  been  placed  in  the  hands  of  a  custodian,  for  safe  keeping, 
the  iattci-  must  be  required  to  make  search,  and  the  fruitless- 
ness  of  such  search  be  shown,  before  secondary  evidence  can 
be  let  in.  1  Wharton  on  Evidence,  §  144;  Hart  v.  Hart,  1 
Hare  8.  If  the  paper  be  one  of  importance  chiefly  to  third 
persons,  search  among  the  papers  of  such  of  the  parties  as 
would  have  an  interest  in  the  preservation  of  the  paper,  or 
would,  under  the  circumstances,  be  likely  to  have  it  in  posses- 
sion, will  be  sufficient.  JReg.  v.  Overseers  of  Hinckley,  3 
B.  &  8.  885 ;  Minor  v.  Tillotson,  7  Pet.  99 ;  Kingwood  v. 
Bethlehem,  1  Green  221. 

If  the  paper  be  one  of  a  kind  that,  in  the  usual  course  of 
business,  would  have  a  proper  place  of  deposit,  search  in  that 
place  is  all  that  will  be  required,  and,  in  the  absence  of 
grounds  of  suspicion  that  (he  original  has  been  fraudulently 
withheld,  will  justify  the  admission  of  secondary  evidence, 
wichout  calling  persons  who  have  had  access  to  the  paper,  and 
possibly  might  have  the  original  in  their  possession.  1  Taylor 
on  Evidence,  §  401.  In  a  settlement  case,  evidence  was  given 
that  seardi  was  made  in  the  parish  chest  for  the  indentures  of 
apprenticeship  of  a  pauper,  and  that  it  could  not  be  found 
there.  Tiie  court  held  that,  inasmuch  as  it  was  the  duty  of 
the  overseers  to  deposit  the  indenture  in  the  parish  chest, 
inability  to  find  it  there  raised  a  presumption  of  its  loss  or 
destruction,  sufficient  to  justify  secondary  evidence  of  its  con- 
tents. Rex  v.  Inhabitants  of  Stourbridge,  8  B.  &  C.  96.  In 
another  settlement  case,  search  in  the  office  of  the  landlord 
for  a  lease  of  lands  to  the  pauper,  was  declared  to  have  been 
sufficient,  without  calling  the  landlord  as  a  witness,  if  it  had 
been  proved  that  the  landlord's  office  was  the  proper  place  of 
deposit.  Regina  v.  Saffron  Hill,  1  El.  &  Bl.  93.  It  being 
shown  that  it  was  the  custom  to  return  canceled  checks  to  the 
clerk  of  the  parish,  and  to  deposit  them  in  an  apartment  of 
the  parish  work-house,  search  in  that  place  for  a  canceled 
check,  was  held  to  be  sufficient  search  to  let  in  secondary  evi- 
dence of  the  contents  of  the  check,  without  serving  a  notice 
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to  produce  on  the  clerk  to  whom  the  clieck  was  delivered — 
he  being  a  defendant  in  the  cause — or  calling  his  successor, 
who  was  out  of  office.  McOahey  v.  Alston,  2  M.  &  Wels.  206. 
To  prove  a  warrant  to  levy  borough  rates,  the  high  constable 
of  the  borough  was  called,  and  swore  that  he  had  deposited 
his  warrant  in  his  office,  and,  on  a  search,  conld  not  find  it ; 
secondary  evidence  of  its  contents  was  admitted,  although  it 
appeared  that  the  town  clerk  had  access  to  the  sheriff's  office, 
and  he  was  not  called  as  a  witness.  Fernley  v.  Worthington,  1 
M,  &  G.  491.  When  the  surrogate's  office  is,  by  law,  made 
the  place  of  deposit  for  an  ancient  will,  ineffectual  search 
there  was  held  sufficient  to  authorize  the  admission  of  a  certi- 
fied copy  as  secondary  evidence  of  its  contents.  Jackson  v. 
Russell,  4  Wend.  543.  Unsuccessful  search  for  an  appeal 
bond,  by  the  justice  to  whom  it  was  delivered,  among  the 
papers  in  his  office  and  in  the  county  clerk's  office,  in  the 
place  where  such  bonds  are  u.sually  kept,  without  success,  was 
adjudged  sufficient  evidence  of  loss  to  admit  parol  evidence 
of  its  contents.  Teall  v.  VanWyck,  10  Barb.  376.  Proof 
that  a  ship's  papers  were  seized  with  her,  and  delivered  into 
court  when  she  was  condemned,  and  that  a  certain  jDaper 
belonging  to  her  could  not  be  found  there  on  search,  is  suffi- 
cient evidence  of  loss  to  warrant  the  introduction  of  parol 
evidence  of  its  contents.  Francis  v.  Ocean  Insurance  Co.,  6 
Cow.  404. 

Much  more  will  the  place  for  deposit  be  the  place  for  the 
search,  when  the  document  is  one  of  public  concern,  and  there 
is,  by  law,  a  place  where  such  instruments,  in  due  course  of 
law,  should  be  deposited  and  be  found.  In  case  the  custody 
of  a  paper  is  committed  by  law  to  a  particular  officer,  as 
such,  search  in  his  office  and  among  iiis  official  papers,  will 
generally  be  sufficient.  Proprietors  v.  Battles,  6  Vt.  395.  It 
being  the  custom  of  the  sheriff's  officer  to  deliver  his  warrants 
to  the  auctioneer,  to  be  transmitted  to  the  excise  office, 
through  the  supervisor  of  excise,  search  in  the  sheriff's  office 
and  among  the  auctioneer's  papers,  with  a  search  at  the  excise 
office,  was  held  sufficient,  without  calling  the  supervisor  or 
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searching  his  papers,  the  faihire  to  call  the  supervisor  or  to 
examine  his  papers,  being  excused  on  the  presumption  tliat 
the  supervisor  did  his  duty,  and  sent  up  all  the  |)apers  deliv- 
ered to  him.  Minshall  v.  Lloyd,  2  71/.  &  Wels.  450.  In  an 
action  for  maliciously  causing  the  plaintiff's  arrest  on  a  crim- 
inal charge,  it  appeared  that  the  depositions  taken  before  the 
magistrate  were  delivered  by  him  at  the  Court  of  Quarter 
Sessions,  either  to  the  clerk  of  the  peace  or  to  his  deputy,  and 
search  being  made  by  the  clerk  among  his  papers,  without 
the  depositions  being  found,  it  was  held  to  be  sufficient,  and 
that  it  was  not  necessary  to  call  the  deputy  clerk  to  prove  that 
the  pa[)ers  were  not  in  his  possession,  inasmuch  as  it  was  his 
duty,  if  he  received  them,  to  deliver  them  to  his  principal, 
and  that,  therefore,  the  plaintiff  had  a  right  to  expect  that  the 
depositions  were  in  the  principal's  hands.  In  delivering  his 
judgment.  Best,  J.,  said  that  the  plaintiff  had  provided  him- 
self with  the  testimony  of  the  person  who  ought  to  have  had 
the  depositions,  if  they  were  not  returned  to  the  Sessions,  and 
of  the  person  who  ought  to  have  had  them  if  they  had  beeit 
returned  ;  that  if  the  deputy  received  them,  he  received  them 
for  his  master,  and  he,  in  due  course,  would  have  placed 
them  among  his  papers,  and,  not  being  found  among  them, 
the  fair  presumption  was  that  they  were  lost  or  destroyed. 
Freeman  v.  Arkell,  2  B.  &  C.  494. 

The  cases  cited  are  precedents  illustrative  of  the  principle 
by  which  courts  are  guided  in  admitting  secondary  evidence 
of  the  contents  of  a  written  instrument.  The  court  will 
require  a  reasonable  assurance  that  evidence  of  a  higher 
nature  is  not  withheld  or  suppressed  by  the  party  offering 
secondary  evidence,  [Clark  v.  Hornbeck,  2  C.  E.  Green  430,) 
and  will  administer  the  rule  that  a  party  shall  produce  the 
best  evidence  he  has  in  his  power  to  produce,  so  as  to  guard 
against  frauds,  surprise,  and  Imposition.  Cornett  v.  Williams, 
20  Wall.  226. 

The  proof  of  loss  being  a  matter  preliminary  to  the  admis- 
sion of  evidence  in  the  cause,  the  question  of  its  sufficiency  is 
for  the  court.     If  the  decision  of  the  judge,  upon  the  testi- 
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moiiy  offered  on  that  subject  is  liable  to  review  on  writ  of 
error,  (see  Harrison  v.  Allen,  11  Vroom  556;  Reg.  v.  Ovei^- 
seers  of  Hinckley,  3  B.  &  S.  8S5 ;  Minor  v.  Tillotson,  7  PeL 
99 ;  Simpson  v.  Dall,  3  Wall.  460,)  the  onus  is  on  the  plain- 
tiff in  error,  of  showing  that  the  result  reached  was  erroneous, 
[Queen  v.  Saffron  Hill,  1  Ell.  &  Bl.  93,)  and  there  should  be 
no  reversal  unless  it  clearly  appears  that  the  court  below 
was  in  error,  and  that  injustice  was  done  by  the  erroneous 
decision. 

In  the  present  case,  the  missing  papers  were  papers  in  a 
criminal  prosecution.  The  plaintiff  had  no  control  over 
them — no  power  to  take  them  into  his  custody,  nor  to  deter- 
mine the  custody  in  which  they  should  be  kept,  and  conse- 
quently had  no  responsibility  cast  upon  him  for  their  safe 
keeping.  It  was  the  duty  of  the  magistrate  to  transmit  these 
papers  to  the  clerk  of  the  Court  of  Oyer  and  Terminer,  or 
deliver  them  to  the  prosecutor  of  the  pleas  of  the  county. 
The  papers  were  delivered  to  the  public  prosecutor,  and  were 
laid  before  the  grand  jury.  The  plaintiff's  attorney  saw 
them  before  the  grand  jury,  but  he  had  no  control  over  them 
while  they  were  there.  The  proper  place  for  their  deposit  was 
among  the  files  of  the  court,  there  to  be  kej)t  as  public  records ;. 
and  when  the  criminal  prosecution  was  ended,  it  was  the  duty 
of  the  prosecutor  to  have  them  placed  among  the  records  of 
the  court. 

In  preparing  his  case  for  trial,  the  plaintiff's  attorney  had 
a  right  to  expect  that  these  public  records  were  in  their  proper 
depository.  He  was  under  no  obligation  to  anticipate  that 
they  had,  by  the  oversight  or  neglect  of  others,  become  mis- 
laid or  lost.  Being  unable  to  obtain  them  from  the  files  of 
the  court,  he  caused  search  to  be  made  in  the  clerk's  office- 
and  among  the  papers  of  the  prosecutor,  the  only  places  where 
papers  of  this  character,  if  not  lost  or  mislaid,  would  be  likely 
to  be  found  ;  and  he  was  not  ciiargeable  with  a  duty  to  search 
for  them  elsewhere.  The  plaintiff  could  have  no  interest  in 
withholding  or  suppressing  the  original  [)ai)ers,  and  his  search 
for  them  was  all  that  could  reasonably  be  required. 
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Error  was  also  assigned  to  the  admission  of  the  deposition 
■of  Mr.  Rafferty.  The  witness  was  sick  and  under  the  charge 
■of  a  physician,  who  testified  that  it  would  not  be  prudent  for 
him  to  leave  his  room  and  come  into  court.  The  deposition 
was  taken  on  notice,  and  in  the  presence  of  the  defendant's 
•counsel.  It  was  taken,  during  the  trial  of  the  cause,  before 
a  judge  of  the  Court  of  Common  Pleas.  The  objection  to 
the  reading  of  the  deposition  was  on  the  ground  of  the  short- 
ness of  the  notice  given,  and  of  its  being  taken  after  the  trial 
ihad  been  commenced. 

The  deposition  was  regularly  taken,  pursuant  to  the  twenty- 
fifth  section  of  the  act  concerning  evidence.  Rev.,  p.  382. 
That  section  provides  for  the  taking  of  the  deposition  of  a 
"witness  who  is  in  tliis  state,  but  is  ancient  or  very  infirm,  or 
is  sick,  or  is  about  to  go  out  of  tiie  state,  before  certain 
■officers — among  whom  a  judge  of  the  Court  of  Common 
Pleas  is  mentioned — on  notice  to  the  adverse  party,  immedi- 
ately, or  at  such  short  day  as  the  case,  in  the  opinion  of  such 
officer,  may  require.  Ogden  v.  Robertson,  3  Green  124,  which 
held  that  a  commission  for  the  examination  of  witnesses  must 
be  executed  and  returned  before  the  trial  of  the  cause,  was 
■decided  under  the  act  of  February  18th,  1799,  {Rev.  L.,  p.  437,) 
which  provided  for  the  taking  of  the  depositions  of  witnesses, 
-domestic  and  foreign,  by  commission,  on  interrogatories  and 
•cross-interrogatories.  The  twenty-fifth  section  of  the  present 
act  was  originally  introduced  in  the  Revision  of  1846.  The 
section  as  it  stood  in  the  revision  of  1846,  provided  for  the 
examination  of  a  witness  who  is  in  this  state,  and  is  about  to 
go  out  of  the  state,  or  is  ancient,  infirm,  or  sick,  before  certain 
•officers,  in  lieu  of  his  examination  by  commission.  R.  S.,  p. 
961,  §  6.  In  the  Revision  of  1874,  the  act  was  further 
amended,  and,  at  present,  the  deposition  of  a  domestic  witne-s 
•can  only  be  taken  under  the  twenty-fifth  section  of  the  act, 
-tmd  the  taking  of  depositions  by  commission,  on  interrogato- 
ries and  cross-interrogatories,  is  only  permissible  when  the 
■witness  resides  out  of  the  slate.  Rev.,  p.  382,  §  25 ;  p.  383, 
§  29.     In  the  present  act,  there  is  no  requirement,  expressly 


NOVEMBER  TERM,  1880.  461 

State,  Lehigh  Valley  R.  R.  Co.,  pros.,  v.  Mutchler. 

or  by  implication,  that  a  deposition  taken  under  the  twenty- 
fifth  section  of  the  act  shall  be  taken  before  trial.  Bead  v.. 
Bai'ker,  1  Vi'oom  378.  The  section  expressly  authorizes  the 
time  and  length  of  notice  to  be  fixed  by  the  officer,  in  hi& 
discretion.  The  deposition  was  regularly  taken,  and  there  is 
no  ground  to  believe  that  the  officer  before  whom  it  was  taken 
exercised  his  discretion  unfairly  or  oppressively,  in  desig- 
nating the  notice  to  be  given. 

There  is  no  error  apparent  on  the  record,  and  the  judgment 
should  be  affirmed. 


STATE,  LEHIGH  VALLEY  RAILROAD  COMPANY,  PROSE- 
CUTOR, V.  MUTCHLER,  COLLECTOR  OF  THE  TOWN  OF 
PHILLIPSBURG. 

L  The  railroads  with  respect  to  which  the  taxation  provided  for  by  the 
railroad  taxation  acts  of  1873  and  1876  {Rev.,  pp.  1166-1168,)  is  im- 
posed, are  siicli  as  were  constructed  by  corporations  of  this  state — 
domestic  corporations  holding  their  corporate  franchises  under  char- 
ters granted  by  the  legislature  of  this  state. 

2.  The  Lehigh  Valley  Railroad  Company  was  incorporated  by  the  legis- 
lature of  Pennsylvania,  for  the  purpose  of  constructing  a  railroad  in 
that  state.  To  enable  the  company  to  reach  the  sea-board  by  means 
of  connection  with  railroads  in  New  Jersey,  the  legislature  of  Penn- 
sylvania gave  it  the  power  to  construct  a  bridge  across  the  Delaware 
river,  provided  that  a  concurrent  law,  to  the  same  eflfect,  should  be 
passed  by  the  legislature  of  New  Jersey.  By  the  treaty  between  the 
two  states,  of  1783,  {Eev.,  p.  1181,)  the  consent  of  both  states  is  neces- 
sary to  authorize  the  erection  of  a  bridge  over  the  Delaware.  The 
legislature  of  New  Jersey  passed  a  concurring  act,  authorizing  the 
erection  of  the  bridge.  Held,  that  the  company  did  not  thereby 
become  a  railroad  company,  within  the  meaning  of  the  railroad  taxa- 
tion acts ;  that  it  was  not  taxable  in  the  manner  provided  for  in  those 
acts,  nor  entitled  to  the  exemption  from  taxation  therein  created,  and 
that  it  was  taxable  on  so  much  of  its  bridge  as  is  in  the  State  of  New 
Jersey,  under  the  general  tax  law  of  the  state. 


On  certiorari.     In  matter  of  taxation. 
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Argued  at  June  Terra,  1880,  before  Justices  Depue,  Scud- 
DER  and  Knapp. 

For  the  plaintiff,  Oscar  Keen. 

Conti'a,  S.  E.  Smith. 

The  opinion  of  the  court  was  delivered  by 

Deptje,  J.  The  prosecutor  was  taxed  in  the  town  of 
Phillipbburg  fur  state,  county,  and  municipal  purposes,  for 
that  part  of  its  bridge  over  the  Delaware  river  which  is  east 
of  the  middle  line  of  the  river,  and  is  in  the  State  of  New 
Jersey.     State  v.  Metz,  5  Dutcher  122. 

The  main  bridge  extends  from  the  Pennsylvania  shore  to 
the  New  Jersey  shore,  and  is  supported  by  five  piers  placed 
in  the  river.  Besides  the  main  bridge,  there  is  a  branch 
extending  from  the  New  Jersey  shore  to  the  second  pier, 
where  it  connects  with  the  principal  structure.  This  branch 
was  built  at  the  cost  of  the  Easton  and  Amboy  Railroad  Com- 
pany, a  corporation  of  this  state  created  by  acts  of  the  legis- 
lature passed  in  1872,  {Famph.  L.,  pp.  314-317,)  and  is  part 
of  the  stem  or  main  line  of  that  company's  railroad.  It  does 
not  exceed  one  hundred  feet  in  width.  This  part  of  the 
bridge  is  not  taxable  as  against  the  prosecutor.  It  is  a  sub- 
ject of  taxation  as  against  the  Easton  and  Amboy  Railroad 
■Company,  in  the  manner  prescribed  by  the  act  of  April  2d, 
1873,  {Rev.,  p.  1166,)  and  by  force  of  that  act,  is  not  taxable 
in  the  town  of  Phillipsburg  for  state,  county,  or  municipal  pur- 
poses.   State,  Central  R.  R.  Co.,  pros.,  v.  Mutchler,  12  Vroom  96. 

The  real  controversy  is  with  respect  to  that  portion  of  the 
main  structure  of  the  bridge  which  lies  between  the  middle 
line  of  the  river  and  the  New  Jersey  shore.  This  p;irt  of  the 
bridge  was  built  by  the  prosecutor,  at  its  own  cost,  and  is  its 
property,  and  forms  part  of  its  railroad,  and  is  used  as  part 
of  its  line  for  the  purposes  of  a  connection  with  the  railroads 
of  the  New  Jersey  Central  and  Morris  and  Essex  Railroad 
Companies.     It  is  less  than  one  hundred  feet  in  width. 

The  proposition  which  enters  into  the  decision  of  this  case 
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is  whether  the  prosecutor  is  a  railroad  company  within  the 
meaning  of  the  two  acts  of  the  legislature  which  provide  for 
the  method  of  taxation  of  railroad  corporations,  the  one  passed 
April  2d,  1873,  the  other,  April  13th,  1876.  Rev.,  pp. 
1166-1168.  These  two  statutes,  although  they  were  passed 
under  distinct  titles,  are  parts  of  the  same  legislation,  the  one 
of  the  later  date  being,  in  effect,  a  supplement  to  the  earlier 
act.  If  the  prosecutor  be  considered  a  railroad  company, 
within  the  meaning  of  these  acts,  it  is  liable  to  taxation  in  the 
manner  directed  by  these  acts,  and  the  tax  now  under  review 
was  illegally  laid.  If  the  prosecutor  be  not  a  railroad  com- 
pany, such  as  is  liable  to  the  taxation  provided  for  by  these 
acts,  it  is  subject  to  taxation  upon  this  property,  under  the 
general  tax  law,  and  the  tax  under  review  was  legally 
imposed.  For  I  take  it  to  be  a  proposition  of  undoubted 
soundness,  that  the  prosecutor's  bridge  is  property  liable  to 
taxation,  in  common  with  the  property  in  this  state,  of  indi- 
viduals and  of  other  corporations,  on  which  tax  is  to  be  laid, 
under  the  general  tax  law,  unless  it  be  such  a  corporation  as 
is  taxable  under  the  acts  of  1873  and  1876,  and,  because 
liable  to  taxation  under  these  acts,  is  exempt  from  taxation 
under  the  general  tax  law.  If  there  be  any  exemption  of  this 
property  from  taxation,  such  as  property  in  this  state  is  sub- 
ject to  under  the  general  tax  law,  such  exemption  is  the  crea- 
tion of  the  acts  of  1873  and  1876,  and  will  apply  only  to 
such  property  and  in  favor  of  such  corporations  as  are  taxable 
under  those  acts. 

The  prosecutor  was  incorporated  by  an  act  of  the  legisla- 
ture of  Pennsylvania,  under  the  name  of  the  Delaware, 
Lehigh,  Schuylkill  and  Susquehanna  Railroad  Company. 
The  substantial  purpose  of  its  incorporation  was  the  construc- 
tion of  a  railroad  in  the  State  of  Pennsylvania.  Its  capital 
stock,  amounting  to  several  millions  of  dollars,  has  been 
invested  in  building  a  considerable  line  of  railroad  in  that 
state.  To  enable  the  company  to  reach  the  sea-board  by 
means  of  connections  with  railroads  in  New  Jersey,  the  legis- 
lature of  Pennsylvania  gave  it  the  additional  power  to  con- 
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struct  a  bridge  across  the  Delaware  river.  By  the  treaty 
between  the  States  of  New  Jersey  and  Pennsylvania,  of  1783, 
{Rev.,  p.  1181,)  the  consent  of  the  two  states  is  necessary  to 
authorize  the  erection  of  a  bridge  over  the  Delaware.  Presi- 
dent, &c.,  V.  Trenton  City  Bridge  Co.,  2  Beas.  46 ;  Attorney- 
General  v.  D.  iSc  B.  B.  R.  R.  Co.,  12  C.E.  Green  631.  The  act 
of  the  Pennsylvania  legislature,  therefore,  contained  a  proviso 
making  it  a  condition  that  a  concurrent  law  should  be  passed 
by  the  legislature  of  New  Jersey.  On  the  11th  of  March, 
1850,  an  act  was  passed  by  the  legislature  of  New  Jersey, 
entitled  "  An  act  to  authorize  the  Delaware,  Lehigh,  Schuyl- 
kill and  Susquehanna  Railroad  Company  to  build  a  railroad 
bridge  across  the  Delaware  river,  at  or  near  Easton."  It  recited 
in  its  preamble  the  act  of  the  legislature  of  Pennsylvania,  and 
enacted,  in  totidem  verbis,  that  it  should  be  lawful  for  the  said 
Delaware,  Lehigh,  Schuylkill  and  Susquehanna  Railroad 
Company  to  erect  a  railroad  bridge  across  the  river,  at  or  near 
Easton,  to  be  used  for  railroad  purposes  only.  Pamph.  L.,  p. 
313.  The  act  of  1850,  in  its  language,  does  not  import  a 
grant  of  franchises.  It  was  simply  an  act  concurrent  with 
that  of  the  legislature  of  Pennsylvania,  consenting  to  the 
erection  of  the  bridge  and  legalizing  its  construction,  but  did 
not  create  the  prosecutor  a  corporation  of  this  state.  This 
view  of  the  legal  efiect  of  an  act  of  the  legislature  of  one 
state  conferring  limited  powers  on  a  corporation  created  by  the 
act  of  the  legislature  of  another  state,  is  in  accordance  with 
the  opinions  of  Green,  C.  J.,  in  Phillipshurg  Bank  v.  Lacka- 
wanna R.  R.  Co.,  3  Butcher  206,  and  Shaw,  C.  J.,  in  Blackstone 
Ilanufacturing  Co.  v.  Inhabitants,  &c.,  13  Gray  488,  and  is 
sustained  by  the  decision  of  the  Supreme  Court  of  the  United 
States,  in  Railroad  Co.  v.  Harris,  12  Wall.  65. 

An  examination  of  the  railroad  taxation  acts  of  1873  and 
1876  will  clearly  show  that  the  railroads  with  respect  to  which 
the  taxation  provided  for  by  those  acts  is  imposed,  are  such  as 
were  constructed  by  corporations  of  this  state — domestic  cor- 
porations holding  their  corporate  franchises  under  charters 
granted  by  the  legislature  of  this  state.     The  main  purpose 
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of  the  legislature,  in  this  scheme  of  taxation,  was  taxation  on 
railroads  —  the  road-bed  structure  and  appendages — which 
generally  constitute  the  larger  part  of  the  investments  of 
companies  of  that  class.  Incidentally  and  for  the  purpose  of 
a  valuation  on  which  the  tax  is  to  be  laid,  the  rolling  stock 
witli  which  the  road  is  operated,  and  belonging  to  such  com- 
l)any  as  uses  or  occupies  the  railroad,  is  included  as  the  equip- 
ment of  the  railroad.  But  that  the  revenue  expected  to  be 
derived  by  this  taxation,  was  chiefly  that  which  would  arise 
from  the  taxable  valuation  of  the  railroad  itself,  is  obvious. 

These  acts,  in  recitals,  structure,  and  in  tlie  methods  pro- 
vided for  collecting  the  tax,  plainly  show  that  the  railroads 
contemplated  by  the  legislature  were  such  as  were  constructed 
by  corporations  of  this  state.  The  preamble  to  the  act  of 
1876  refers  to  the  fact  that  the  ''  laws  creating  and  regulating 
railways  in  this  state,  usually  provide  for  the  payment,  by 
them,  in  consideration  of  their  chartered  privileges,  of  a  fixed 
ratio  upon  their  capital  stock,  or  the  costs  of  their  works,  in 
lieu  of  all  other  public  impositions  whatever."  The  preamble 
to  the  ninth  section  recites  that  "  certain  corporations  owning 
or  occupying  railroads  in  this  state  claim  exemption  from  all 
taxation,  *  *  *  further  than  is  provided  for  by  their 
charters,  or  by  special  laws  for  their  benefit,"  and  refers  to 
the  public  ill-will  existing,  which  should  "make  it  their 
interest  to  forego  the  same,  and  agree  to  the  scheme  of  taxa- 
tion thereby  established."  The  facts  referred  to  in  these  pre- 
ambles are  matters  well  known  in  the  history  of  legislation 
in  this  state,  and  have  no  pertinency  except  to  our  own  legis- 
lation, for  the  legislature  of  this  state  would  be  under  no 
obligation  to  respect — certainly  would  not  be  concluded  by — 
acts  of  legislatures  of  other  states,  in  matters  of  taxation  on 
property  in  this  state. 

The  first  section  of  the  act  of  1873  requires  the  payment 
"  upon  the  cost,  equipment,  and  appendages  of  said  railroads, 
respectively,  of  a  state  tax,  after  such  rate  of  taxation  as  may 
have  heretofore  been  fixed  by  law  upon  such  companies,  or, 
in  default  thereof,  at  the  rate  of  one-half  of  one  per  centum 
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upon  such  cost,"  a  provision  which  was  changed,  by  the  act 
of  1876,  to  "an  annual  state  tax  upon  the  true  vahie  of  said 
railroads,  the  equipment  and  appendages  of  said  roads,  at  and 
after  the  rate  of  one-half  of  one  per  centum  upon  sucli  value, 
*  *  *  notwithstanding  any  provisions  in  the  charters  of 
feaid  corporations  or  companies,  or  the  laws  under  wiiich  said 
railroads  are  respectively  occupied  and  used,  fixing  a  different 
basis,  mode,  or  rate  of  taxation."  By  other  sections,  the 
officers  of  the  corporation  or  company  are  required,  by  a 
certain  designated  day  in  each  year,  to  make  return,  under 
oath,  to  the  comptroller  of  the  state,  of  the  true  value  of  the 
road,  equipment,  and  appendages,  and  their  cost.  The  tax, 
when  assessed,  becomes  a  lien  on  the  franchises  and  property, 
real,  personal,  and  mixed,  of  said  corporation  or  company, 
prior  to  all  other  liens  on  the  same,  and  a  sale  for  the  collec- 
tion of  such  tax  is  made  to  pass  the  absolute  title  to  said 
franchises  and  property,  free  and  clear  of  all  encumbrances 
thereon. 

These  provisions  leave  no  doubt  as  to  the  class  of  corpora- 
tions with  which  the  legislature  was  dealing — domestic  cor- 
porations whose  charters  might  contain  provisions  on  the 
subject  of  taxation,  and  whose  franchises  are  amenable  to  a 
sale  and  conveyance  for  the  collection  of  the  tax. 

The  prosecutor  is  not  a  corporation  of  this  class.  It  is  a 
foreign  corporation.  If  its  charter  contains  any  provision  on 
the  subject  of  taxation,  the  legislature  of  this  state  is  not  pre- 
sumed to  have  legislated  with  regard  to  such  special  provi- 
sion. The  franchises  of  the  prosecutor  are  the  creature  of 
legislation  in  another  state,  and  are  not  amenable  to  sale  by 
virtue  of  any  process  under  our  laws.  All  the  prosecutor  has 
in  this  state  is  a  legislative  consent,  under  the  treaty  of  1783, 
to  the  construction  of  the  bridge,  a  license  which  legalized  its 
erection  for  the  purpose  mentioned  in  the  act. 

The  tax  should  be  reversed  as  to  that  part  of  the  bridge 
which  is  part  of  the  road-bed  of  the  Easton  and  Amboy 
Railroad  Company,  but  as  to  the  residue,  should  be  affirmed, 
without  costs  on  either  side. 
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HENRY  SMITH  v.  OXFORD  IRON  COMPANY. 

1.  In  a  suit  by  a  servant,  the  negligence  by  which  he  is  injured,  to  be 
actionable,  must  be  that  of  the  master,  or  such  as  can  be  imputed  to 
the  master. 

2.  To  constitute  persons  fellow-servants,  they  need  not  be  on  a  parity  of 
service ;  it  is  sufficient  if  they  be  engaged  in  the  same  common  work 
and  acting  for  the  accomplishment  of  the  same  general  purpose. 

3.  A  corporation  is  liable  to  its  servant  for  the  negligence  of  its  presi- 
dent, who  is  its  chief  executive  officer,  in  the  discharge  of  those 
duties  which  the  corporation  owes  to  its  servants.  In  that  case,  the 
negligence  of  the  president  is  the  negligence  of  the  company  itself. 


In  case.     On  rule  to  show  cause. 

Argued  at  June  Term,  1880,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Knapp. 

For  the  plaintiff,  Henry  S.  Harris. 

JFor  the  defendants,  /.  G.  Shipman  and  /.  D.  Bedle. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  plaintiff,  while  engaged  in  the  ser- 
vice of  the  Oxfonl  Iron  Company,  as  a  miner,  in  September, 
1874,  lost  his  eyes,  and  was  otherwise  severely  injured,  by  an 
explosion  of  giant  powder.  The  plaintiff  charged  the  com- 
pany with  negligence  in  introducing  the  new  explosive  with- 
out informing  his  superiors  or  instructing  him  as  to  the  proper 
manner  of  using  it,  and  without  advising  him  fully  of  its 
dangerous  character.  The  verdict  below  was  for  the  plaintiff, 
and  the  case  is  here  on  rule  to  show  cause  why  a  new  trial 
should  not  be  granted. 

The  negligence,  to  be  actionable,  must  be  that  of  the  com- 
pany. A  servant  who  is  injured  by  the  negligence  of  a 
fellow-servant,  cannot  maintain  an  action  against  the  master 
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for  such  injury.  The  general  rule  which  gives  immunity  ta 
the  superior,  results  from  considerations  of  justice,  as  well  as 
of  policy.  The  theory  is  that  one  who  engages  in  the  eraploy- 
nient  of  another,  for  the  performance  of  specified  services  for 
hire,  takes  upon  himself  the  ordinary  risks  and  perils  inci- 
dent to  the  performance  of  such  services,  and,  in  legal  pre- 
sumption, the  compensation  is  adjusted  accordingly.  Paul- 
mier  v.  Erne  R.  R.  Co.,  5  Vroom  151 ;  McAndrews  v.  Burns, 
10  Vroom  117. 

To  constitute  persons  fellow-servants,  they  need  not  be 
engaged  in  the  same  place  or  in  the  same  particular  work.  It 
is  sufficient  if  they  are  in  the  service  of  the  same  master, 
engaged  in  the  same  common  work  and  acting  for  the  accom- 
plishment of  the  same  general  purpose.  That  to  exempt  the 
master,  the  servant  to  whose  negligence  the  injury  is  to  be 
attributed,  need  not  be  on  a  parity  of  service  with  the  party 
injured,  nor  be  engaged  in  the  same  particular  work,  is  estab- 
lished by  a  long  line  of  cases.  Charles  v.  Walker,  38  L.  T. 
Rep.  {N.  S.)  773;  Searle  v.  Lindsay,  11  C.  B.  {N.  8.)  429; 
Morgan  v.  Vale  of  Neath  R.  R.  Co.,  L.  R.,  1  Q.  B.  149  ;  Felt- 
ham  V.  England,  L.  R.,  2  Q.  B.  33 ;  Howell  v.  Bandore  Co., 
L.  R.,  10  Q.  B.  62 ;  Wright  v.  N.  Y.  Central  R.  R.  Co.,  25 
N.  Y.  562 ;  Wilson  v.  Merry,  1  H.  L.  Sc.  App.  326 ;  Warner 
V.  Erie  R.  R.  Co.,  39  N.  Y.  468 ;  Charles  v.  Taylor,  3  L.  R., 
C.  P.  Div.  492 ;  Lehigh  Valley  Coal  Co.  v.  Jones,  86  Penna. 
St.  432 ;    Wharton  on  Negligence,  §  229,  and  notes. 

But  if  there  is  negligence  on  the  part  of  the  master  in 
selecting  proper  servants,  or  in  furnishing  safe  appliances  for 
the  conduct  of  the  business,  the  master  is  responsible. 

The  contention,  in  these  cases,  has  been  as  to  when  the 
negligence  of  the  servant  can  be  imputed  to  the  master. 
Authorities  of  great  weight  have  held  that  if  the"  master 
places  the  entire  charge  of  the  business  in  the  hands  of  an  agent, 
exercising  no  authority  therein,  he  may  be  liable  for  the  negli- 
gence of  such  agent  to  a  subordinate  employe,  and  that  this 
rule  prevails,  whether  the  master  be  an  individual  or  a  cor- 
poration.     Otherwise,   corporations   would    escape   liability^ 
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"■owing  to  the  fact  that  tlieir  business  must  necessarily  be  trans- 
:acted  by  agents. 

In  Mullan  v.  Philadelphia  and  Southern  Mail  Steamship  Co., 
78  Penna.  St.  25,  Justice  AYoodward  delivered  the  opinion 
of  the  court,  saying  that  "Where  a  master  places  the 
entire  cliarge  of  his  business,  or  a  branch  of  it,  in  the 
hands  of  an  agent,  exercising  no  discretion,  and  no  oversight 
of  his  own,  the  neglect  of  the  agent,  of  ordinary  care  in 
supplying  and  maintaining  suitable  instrumentalities  for  the 
work  required,  is  a  breach  of  duty  for  which  the  master 
-should  be  liable.  The  negligence  of  the  agent,  with  such 
-power,  becomes  the  negligence  of  the  master." 

In  Frazier  v.  Pennsylvania  R.  R.  Co ,  38  Penna.  St.  104, 
i;he  suit  was  by  a  brakeman,  for  personal  injury  caused  by 
-negligence  of  a  conductor.  The  plaintiff  rested  his  right  to 
recover  upon  the  alleged  carelessness  of  the  superintendent  of 
the  company,  whose  duty  it  was  to  employ  conductors,  in  the 
selection  of  this  conductor. 

Chief  Justice  Lowrie  delivered  the  opinion  of  the  court, 
•declaring  that  the  superintendent  stood  for  the  company,  in 
this  respect,  and  that  his  negligence  was  the  negligence  of  the 
-company. 

Ardesco  Oil  Co.  v.  Gilson,  63  Penna.  St.  146,  was  a  suit 
by  an  employe  who  was  injured  by  an  explosion  of  stills. 
The  stills  were  constructed  under  the  direction  of  the  presi- 
dent of  the  company,  who  was  not  an  expert  in  that  business, 
and  who  was  without  the  experience  necessary  for  that  work. 
The  stills  were  found  by  the  jury  to  be  of  insufficient  strength, 
and  for  the  imperfect  construction  of  them  by  the  president, 
the  company  was  held  liable.  The  officer  having  charge  of 
their  business  was  regarded,  for  all  practical  purposes,  as  the 
corporation  itself. 

In  Patterson  v.  Pittsburg  and  Conndlsville  R.  R.  Co.,  76 

Penna.  St.  389,  the  plaintiff  was  conductor  of  the  defendants' 

train,  and  was  injured  by  reason  of  the  defective  construction 

of  the  side  track  on  which  he  was  required  to  run  out.     The 

■superintendent  and  foreman   of  the  road  had  notice  of  the 
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defect.  The  court  charged  the  company  with  the  negligence- 
of  the  officer  who  had  the  care  of  the  construction  and  main- 
tenance of  the  side  track. 

In  Huntiyigton  and  Broad  Top  R.  R.  Co.  v.  Decker,  84 
Renna.  St.  419,  the  plauitifF  was  the  wife  of  an  engineer  who- 
was  killed  by  the  carelessness  of  the  conductor.  The  recovery 
below  was  by  reason  of  the  alleged  unfitness  of  the  conductor, 
which  was  known  to  the  superintendent  of  the  road.  The 
judgment  was  affirmed. 

Justice  Woodward  declares  the  rule  to  be  that  "Where 
a  master  places  the  entire  charge  of  his  business,  or  a  distinct 
branch  of  it,  in  the  hands  of  an  agent,  exercising  no  discre- 
tion and  no  oversight,  the  neglect  of  the  agent  of  ordinary 
care  in  supplying  and  maintaining  suitable  instrumentalities,  is 
a  breach  of  duty  for  which  the  master  is  liable."  Mullan  v. 
Rhiladelphia  and  Southern  Steamship  Co.,  78  Renna.  St.  25. 

In  Ohio,  wiiere  one  servant  is  placed  by  his  employer  in  a 
position  of  subordination,  and  subject  to  the  orders  and  con- 
trol of  another,  and  such  inferior  servant,  in  the  discharge 
of  his  duties^  is  injured,  without  fault  of  his  own,  by  the 
negligence  of  the  superior  servant,  tiie  master  is  liable.  Cleve- 
land, &c.,  R.  R.  Co.  v.  Keary,  3  Ohio  St.  201 ;  Berea  Stone  Co^ 
V.  Kraft,  31  Ohio  St.  287. 

But  where  no  control  is  given  to  one  over  another,  an 
action  will  not  lie.  Whaalan  v.  Mad  River  R.  R.  Co.,  8  Ohio 
St.  249. 

The  Supreme  Court  of  Misssouri,  in  Cook  v.  Hann.  dc  St.  Jo. 
R.  R.  Co.,  63  Mo.  397,  decided  that  a  superintendent  of  work 
was  a  vice-principal  of  the  railway  company,  and  that  his 
negligence,  by  which  a  teamster  in  the  employ  of  the  company 
was  injured,  was  imputable  to  the  company. 

The  same  court  held  that  an  architect  and  superintendent 
who  has  general  charge  of  the  erection  of  a  building,  is  not  a 
fellow-servant  with  those  at  work  on  the  same.  Whalen  v. 
Centenary  Church,  62  Mo.  326. 

Justice  Cooley,  in  Chicago  R.  R.  Co.  v.  Bayfield,  37  Mioh.. 
205,  held  that  the  conductor  of  a  construction  train  was  not. 
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a  fellow-servant  with   a  common  laborer  employed   ou   the 
train. 

In  Tennessee,  a  section  boss  on  a  railroad  is  not  regarded 
as  a  fellow-servant  of  those  who  work  under  him.  Louisville, 
&c.,  E.  R.  Co.  V.  Boioler,  9  Heisk  866  ;  Nashville  R.  R.  Co.  v. 
Jones,  Id.  27. 

The  superintendent  of  a  railway  company,  who  has  been 
clothed,  by  the  board  of  directors,  with  power  to  act  as  the 
immediate  representative  of  the  company,  its  corporate  execu- 
tive officer,  entrusted  with  the  power  of  the  board  of  direct- 
ors, so  far  as  relates  to  the  management  and  control  of  its 
trains,  is  the  alter  ego  of  the  company,  and  not  a  fellow- 
servant  witli  ordinary  employes.  Washburn  v.  Nashville  R. 
R.  Co.,  3  Head  638. 

The  rule  is  ably  discussed  by  Justice  Folger,  in  Laning  v. 
New  York  Central  R.  R.  Co.,  49  N.  Y.  521,  where  he  says 
that  "  The  duty  of  the  master  to  the  servant,  and  the 
implied  contract  between  them,  is  to  the  effect  that  the  master 
shall  furnish  proper  and  adequate  machinery  and  appliances 
for  his  work,  and  shall  employ  skilful  and  competent  fellow- 
servants,  and  shall  use  due  and  reasonable  care  to  that  end. 
This  duty  is  to  be  affirmatively  and  positively  fulfilled  and 
performed." 

The  same  view  was  expressed  by  Chief  Justice  Church,  in 
delivering  the  opinion  of  the  court  in  Flike  v.  Boston  and 
Albany  R.  R.  Co.,  53  N.  Y.  549,  553 :  "  The  true  rule,  I 
apprehend,  is  to  hold  the  corporation  liable  for  negligence  or 
want  of  proper  care  in  respect  to  such  acts  and  duties  as  it  is 
required  to  perform  and  discharge,  as  master  or  principal, 
witliout  regard  to  the  rank  or  title  of  the  agent  entrusted 
with  their  performance.  As  to  such  acts,  the  agent  occupies 
the  place  of  the  corporation,  and  the  latter  should  be  deemed 
present,  and,  consequently,  liable  for  the  manner  in  which 
they  are  performed.  If  an  agent  whose  duty  it  is  to  employ 
servants  or  provide  materials  for  the  company,  acts  negli- 
gently in   that  capacity,  his   fault   is  that  of  the  company, 
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because  it  occurred  in  the  performance  of  the  principal's  duty, 
although  only  an  agent  himself." 

In  Ford  v.  Fitchburg  R.  R.  Co.,  110  Mass.  240,  the  Supreme 
Court  of  Massachusetts  held  that  "The  rule  of  law  which 
exempts  the  master  from  responsibility  does  not  excuse  the 
employer  from  the  exercise  of  ordinary  care  in  supplying 
suitable  instrumentalities  for  the  performance  of  the  required 
work,  and  the  fact  that  it  is  a  duty  which  must  always  be 
discharged,  when  the  employer  is  a  corporation,  by  officers 
and  agents,  does  not  relieve  the  corporation  from  the  obliga- 
tion." 

In  Briekner  v.  New  York  Central  R.  R.  Co.,  2  Lans.  506, 
after  full  review  of  the  cases,  the  rule  was  declared  to  be  that 
"  Where  a  corporation,  through  its  directors,  commits  the  charge 
of  its  business  to  the  hands  of  an  agent,  exercising  no  super- 
intendence over  him,  the  corporation  will  be  liable  to  a  sub- 
ordinate employe  for  the  negligence  of  such  agent  in  employ- 
ing co-servants,  or  in  providing  suitable  appliances  for  the 
work."     Affirmed  in  49  N.  Y.  672. 

Malone  v.  Hathaway,  64  N.  Y.  5,  makes  the  distinction 
between  natural  and  artificial  persons — that  it  is  only  where 
the  master  withdraws  from  the  management  of  the  business, 
entrusting  it  to  a  middle-man,  or  superior  servant,  or  where, 
as  in  case  of  a  corporation,  the  business  is  of  such  a  nature 
that  the  general  management  and  control  thereof  is  necessa- 
rily committed  to  agents,  that  the  master  can  be  held  liable  to 
a  subordinate  for  the  negligent  acts  of  one  thus  placed  in  his 
stead.  Under  this  rule,  a  foreman  who  had  no  delegation  of 
power  or  control,  but  who  was  merely  charged  with  special 
duties,  was  held  to  be  a  fellow-servant. 

The  doctrine  of  the  case  last  cited  is  declared  by  Mr. 
Wharton,  in  his  work  on  Negligence,  §  229,  to  be  in  harmony 
with  the  American  cases.  Jhe  English  courts  have  not 
assented  to  this  rule.  Howells  v.  Landore  Steel  Co.,  L.  R.,  10 
q.  B.  63 ;  Wilson  v.  Merry,  L.  R.,  1  H.  L.  Sc.  &  Div.  App. 
326 ;  Feltham  v.  England,  L.  R.,  2  Q.  B.  33. 

In  Howells  v.  Landore  Co.,  Chief  Justice  Cockburn  said 
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that,  since  tlie  decision  of  Wilson  v.  Merry,  the  doctrine 
asserted  in  Murphy  v.  Smith,  19  C.  B.  (N.  S.)  361,  as  to  the 
liability  of  the  master  for  the  acts  of  a  person  whom  he 
leaves  as  his  vice-principal  in  the  care  of  his  business,  is 
exploded. 

In  a  case  prior  to  this,  the  same  learned  judge  had  strongly 
inclined  to  a  different  view. 

This  question  has  attracted  so  much  attention  in  England, 
that  it  has  been  made  the  subject  of  recent  legislation. 

There  can  be  no  difference  between  liability  to  a  stranger 
and  to  a  servant,  for  a  person's  own  negligence  or  want  of 
skill.  No  court  has  yet  declared  that  a  person,  either  natural 
or  artificial,  is  not  responsible  for  his  own  carelessness  to  his 
servant.  On  the  contrary,  every  case  has  assumed  that  such 
responsibility  existed.  It  has  been  universally  conceded  that 
there  are  certain  duties  which  a  corporation  must  perform 
towards  its  servants,  such  as  the  furnishing  of  proper  instru- 
mentalities and  the  using  of  due  care  in  selecting  co-servants, 
which  cannot  be  neglected  without  consequent  liability.  The 
struggle  has  been  to  determine  when  the  want  of  care  could 
be  imputed  to  the  principal — when  he  could  be  considered  as 
present  and  acting  (jr  failing  to  act. 

Inasmuch  as  a  corporation  cannot  act  personally,  responsi- 
bility for  negligence  cannot  exist  unless  it  is  held  for  the  act 
cf  some  agent  or  employe.  Without  a  voice  of  its  own,  it 
must  speak  through  another.  Inanimate,  and  without  capacity 
to  act  by  itself,  its  functions  must  be  performed,  and  its  obli- 
gations to  its  agents  discharged  through  some  representative, 
whose  act  is  its  act,  whose  control  is  its  control,  and  who^e 
negligence  is  its  negligence.  The  board  of  directors,  the 
president — every  one  in  employment,  from  the  highest  lo  the 
lowest — is  an  agent  and  servant  of  the  company. 

The  purchase  of  materials  and  appliances,  the  employment 
and  discharge  of  men,  must  be  done  by  agents.  Corporate 
powers  can  be  exerted,  and  corporate  duties  performed,  in  no 
other  way.  Unless  absolute  immunity  is  granted  to  a  cor- 
poration, there  must  be  some  executive  officer  who  stands  in 
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the  place  of  the  principal,  representing  him  and  charged  with 
his  duty. 

The  Case  of  Paulmier  v.  Erie  R.  R,  Co.,  5  Vroom  151^ 
recognizes  the  liability  of  a  corporation  to  an  employe,  for 
negligence  in  those  duties  which  it  is  required  to  perform  as 
principal  or  master.  The  servant  was  injured  by  a  defect  in 
the  construction  of  the  trestle-work,  but  it  does  not  appear 
for  whose  fault  the  company  was  held  liable. 

It  is  not  necessary,  for  the  decision  of  the  case  in  hand,  to 
adopt  a  view  as  rigorous  against  corporations  as  that  expressed 
in  the  cases  cited,  nor  is  it  necessary  to  establish  a  rule 
applicable  to  all  cases  that  may  arise.  No  rule  more  favora- 
ble to  the  corporation  can  be  adopted  than  to  iiold  that  it  is 
present  and  acting  in  the  person  of  its  chief  executive  officer,, 
the  president.  His  neglect  to  perform  those  duties  which 
devolve  upon  the  company,  should  be  regarded  as  the  neglect 
of  the  company  itself.  To  this  extent,  at  least,  it  is  safe  to 
carry  the  doctrine.  While  the  master  is  not  held  as  guaran- 
teeing the  absolute  safety  of  machinery  or  appliances  provided 
for  his  employes,  or  the  fitness  of  co-servants,  he  is  bound  to 
observe  such  care  as  the  exigencies  of  the  situation  reasonably 
require  in  selecting  them.  Any  injury  resulting  to  a  co-ser- 
vant from  the  failure  of  the  company  positively  to  perform 
this  duty,  is  actionable. 

When  the  plaintiff  engaged  in  the  service  of  the  defendant, 
the  ordinary  blasting  powder  was  used,  and,  under  his  con- 
tract with  the  company  to  labor  as  a  miner,  he  assumed  the 
risk  of  personal  injury,  in  blasting  with  the  ordinary  agency 
used  for  that  purpose.  He  did  not  agree  to  subject  himself 
to  the  hazard  attending  the  use  of  an  unusual  and  highly- 
explosive  substance,  ot"  the  dangerous  quality  of  which,  as 
well  as  of  the  proper  manner  of  applying  it,  he  was  wholly 
ignorant.  It  appears  that  Selden  T.  Scrantou,  the  president 
of  the  defendant  company,  to  whose  care  was  committed  the 
superintendence  of  tiie  business  of  the  corporation,  in  April, 
1874,  introduced  the  use  of  giant  powder.  It  is  clearly 
shown  ihat  it  was  a  highly-dangerous  explosive,  and  that  the 
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proper  mauner  of  using  it  was  not  made  known  to  the  plain- 
tiff, although  2)rii»ted  instructions  were  in  the  possession  of 
the  com[)any.  Before  allowing  this  new  compound  to  be 
introduced,  it  was  a  duty  which  the  company  owed  to  the 
plaintiff  to  ascertain  and  make  known  its  properties  and  the 
mode  of  using  it,  either  to  the  plaintiff  himself  or  those 
under  whose  direction  he  worked.  The  obligation  to  do  so- 
rested  upon  Scranton,  as  the  head  officer  of  the  company,  and 
his  neglect  in  that  res[)ect  was  the  neglect  of  the  company 
itself.  It  was  gross  negligence  in  the  company  to  furnish 
such  an  article  for  a  laborer's  use  without  giving  him  the- 
requisite  information.  Whether  the  company  was  aware  of 
its  dangerous  quality,  or  furnished  it  for  use  without  having 
taken  steps  to  obtain  such  knowledge,  it  is  equally  liable.  It 
was  a  duty  which  the  company,  through  Scranton,  was  bound 
to  perform,  to  see  that  such  reasonable  care  as  the  exigency 
of  the  case  demanded,  was  taken,  and  to  impart  to  the  subor- 
dinates full  information  as  to  the  manner  of  applying  the 
new  compound,  before  placing  it  in  the  hands  of  an  ignorant 
laborer. 

This  obligation  resting  on  the  company  itself,  the  president 
could  not  shift  their  liability  by  referring  the  matter  to  one 
of  his  subordinates.  The  effect  of  such  a  rule  would  be  to- 
substantially  absolve  a  corporation  from  all  liability. 

There  was  a  clear  failure  on  the  part  of  the  presitlent  to 
use  the  care  which,  under  the  circumstances  of  the  case,  the 
law  exacted  from  the  defendant,  and  his  neglect  must  be 
imputed  to  the  company. 

The  other  questions  discussed  by  counsel  have  been  care- 
fully considered.  No  reason  appears  to  me  why  the  verdict 
should  be  disturbed. 

The  rule  to  show  cause  should  be  discharged. 
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WILMERDING,  HOGUET  &  CO.  v.  JOHN  F.  MITCHELL. 

"Whenever  a  transaction  resolves  itself  into  a  security  for  a  debt,  it  is  a 
mortgage.  The  right  of  redemption  must  exist,  to  constitute  a  mort- 
gage, so  that  the  debtor  shall  be  entitled  to  a  release  of  his  property, 
on  the  payment  of  tlie  debt. 


Replevin.     On  rule  to  show  cause. 

Argued  at  June  Term,  1880,  before  Beasley,  Chief 
Justice,  and  Justices  Van  Syckel  and  Knapp. 

For  the  j)  lain  tiffs,  Mercer  Beasley,  Jr. 

For  the  defendant,  R.  Wayne  Parker. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  The  plaintiffs,  Wilmerding,  Hoguet  & 
Co.,  in  November,  1878,  replevied  out  of  the  hands  of  John  F. 
Mitchell,  the  bailiff  of  Elias  N.  Miller,  the  goods  in  question. 
The  said  goods  had  been  taken  by  said  Mitchell,  as  bailiff  of 
said  Miller,  from  the  New  Brunswick  Carpet  Mills,  as  a  dis- 
tress for  the  rent  of  said  carpet  mills,  said  Miller  being  the 
landlord.  James  F.  Wade  &  Co.  were  the  tenants  of  the 
carpet  mills.  The  distress  was  made  in  the  early  part  of 
November,  1878.  The  goods  having  been  removed  from  the 
said  mills,  they  were  replevied  by  the  said  plaintiffs,  Wilmer- 
ding, Hoguet  &  Co.,  who  claim  to  have  purchased  the  same 
of  James  F  Wade  &  Co.,  on  September  20th,  1878,  by  the 
following  bill  of  sale 

This  agreement,  made  and  entered  into  the  twentieth  day 
•of  September,  one  thousand  eight  hundred  and  seventy-eight, 
by  and  between  James  Wade  and  Abraham  Wrigley,  com- 
posing the  firm  of  James  Wade  &  Co.,  of  New  Brunswick, 
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State  of  New  Jersey,  parties  of  the  first  part,  aad  Wilmerd- 
itio-,  Hoguet  &  Co.,  auctioneers  and  commission  merchants,  of 
the  city  of  New  York,  parties  of  the  second  part,  witnesseth 
as  follows : 

That  the  parties  of  the  first  part  are  now  engaged  as  manu- 
facturers of  carpets,  at  their  works  at  New  Brunswick,  New 
Jersey,  known  as  the  Etna  Carpet  Works,  and  have  now  on 
hand,  in  stock  and  process  of  manufacture,  a  large  quantity  of 
raw  and  other  material,  which  requires  the  expenditure  of 
divers  sums  of  money  and  additional  stock,  to  make  the  same 
marketable  and  of  value,  and  which  sums  the  parties  of  the 
first  part  are  unable  to  obtain  from  any  source,  and  are  desir- 
ous of  obtaining  such  sums  and  additional  stock  as  may  be 
necessary,  from  time  to  time,  from  the  parties  of  the  second 
part,  to  make  the  said  material,  now  on  hand,  marketable  and 
of  value,  and  to  enable  them  to  run  their  mill,  employ  their 
hands  and  machineiy,  and  prevent  unnecessary  waste ; 

That  the  parties  of  the  second  part  have,  from  time  to 
time,  and  since  about  June  1st,  1878,  made  to  the  parties  of 
the  first  part  large  advances  of  money,  for  which,  with 
charges  for  disbursements,  interest  and  commission,  the  said 
parties  of  the  first  part  are  now  indebted  to  them,  and  during 
the  same  time,  said  parties  of  the  first  part  have  consigned  to 
the  parties  of  the  second  part  large  quantities  of  merchan- 
dise, which  has  not,  as  yet,  been  entirely  disposed  of  and 
converted  into  money,  by  reason  of  which,  the  parties  hereto 
have  been  unable  to  obtain  an  accounting  between  them ; 

That  the  parties  hereto  firmly  believe  that  when  such 
accounting  shall  be  had  between  them,  the  said  parties  of  the 
first  part  will  be  found  to  be  indebted  to  the  said  parties  of 
the  second  part — 

Now,  therefore,  for  the  purpose  of  securing  the  parties  of 
the  second  part  for  the  amount  of  indebtedness  to  them,  from 
the  parties  of  the  first  part,  when  such  accounting  shall  be 
had,  and  as  security  against  any  loss  or  damage  to  the  parties 
of  the  second  part,  on  account  of  their  promises  and  agree- 
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ments  contained  herein,  and  hereinafter  set  forth,  and  of 
one  dollar  to  the  said  parties  of  the  first  part  in  hand  paid 
by  the  parties  of  the  second  part,  the  receipt  whereof  is 
liereby  acknowledged,  the  said  parties  of  tlie  first  part  do 
hereby  sell,  assign,  transfer,  and  set  over  unto  the  said  parties 
of  the  second  part  all  the  goods,  wares,  and  merchandise, 
whether  manufactured  or  unmanufactured,  or  in  process  of 
manufacture,  and  all  their  other  property  and  effects,  whether 
the  same  be  contained  in  the  said  carpet  works  of  the  said 
parties  of  the  first  part,  or  at  any  other  place  or  places,  for 
the  purposes  aforesaid. 

And  the  said  parties  of  the  second  part  hereby  promise  and 
agree  to  furnish  the  necessary  material  to  the  parties  of  the 
first  part  as  shall  enable  them  to  complete  and  finish  the 
goods  now  on  hand,  in  process  of  manufacture,  and  will  fur- 
nish other  goods  and  material  to  be  manufactured,  in  such 
manner  as  they  shall  designate ;  and  will,  after  selling  and 
realizing  on  the  merchandise  to  be  finished  and  manufactured 
as  aforesaid,  either  by  private  or  public  sale,  as  the  parties  of 
the  second  part  shall  elect,  and  after  deducting  all  their  out- 
lays and  their  charges  for  interest  and  commission,  pay  over 
all  excess,  if  any  there  shall  be,  unto  the  said  parties  of  the 
first  part,  as  full  and  entire  compensation  for  their  work, 
labor,  and  services. 

And  it  is  hereby  understood  that  the  said  parties  of  the 
first  part  will  faithfully  execute  such  orders  for  the  parties  of 
the  second  part  as  shall  be  given  them  by  said  parties  of  the 
second  pai-t,  out  of  the  material  to  be  furnished  as  aforesaid, 
and  will,  as  soon  as  goods  are  finished,  deliver  them,  without 
delay,  to  the  parties  of  the  second  part,  or  such  other  person 
as  the  parties  of  the  second  part  shall  direct. 

And  it  is  understood  and  agreed  that  this  agreement  can  be 
terminated  at  the  pleasure  of  the  said  parties  of  the  second 
part,  and  they  may,  at  any  time,  remove  from  the  works  at 
New  Brunswick,  any  and  all  merchandise  and  other  property 
referred  to  in  this  asrreement. 
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In  witness  whereof,  the  parties  hereto  have  hereunto  set 
their  hands  and  seals,  the  day  and  year  first  above  written. 

James  Wade  &  Co.  [l.  s.] 

Wilmerding,  Hoguet  &  Co.     [l.  s.] 

In  prei^ence  of — 

SiMox  H.  Stern. 
T.  B.  Archer. 

At  the  close  of  the  testimony,  the  court  directed  a  verdict 
for  the  defendant,  holdhig  that  this  agreement  was  a  mort- 
gage to  secure  advances,  and  roid  as  against  the  landlord  and 
his  bailiff,  because  it  was  not  recorded,  as  required  by  the 
statute.  That  if  it  was  not  construed  as  a  mortgage,  then  it 
was  void,  because  it  was  a  scheme  to  hinder,  delay,  and 
defraud  the  landlord  in  the  recovery  of  his  rent. 

Whether,  regarding  this  instrument  as  an  absolute  bill  of 
sale,  it  was  a  legal  fraud,  designed  to  hinder  and  delay  credit- 
ors, or  whether  it  was  a  sham  and  fraudulent  scheme,  was  a 
question  of  fact  which  should  have  been  submitted,  with 
proper  instructions,  to  the  jury. 

The  only  question,  therefore,  to  be  considered  on  this  rule 
to  show  cause,  is  whether  the  agreement  is  to  be  treated  as  a 
mortgage. 

Whenever  a  transaction  of  this  character  resolves  itself  into  a 
security  for  a  debt,  it  is  a  mortgage.  2  Story's  Eq.  Jur.,  §§  1018, 
1019.  The  right  of  redemption  must  exist,  to  constitute  a 
mortgage,  so  that  the  debtor  shall  be  entitled  to  a  release  of  his 
property,  on  the  payment  of  the  debt.  The  form  of  the  con- 
veyance is  not  a  controlling  circumstance,  where  the  right  to 
redemption  is  established.  In  this  agreement,  the  right  to 
redeem  upon  payment  of  a  sum  due  to  the  plaintiff,  is  absent. 
It  was  a  continuing  agreement,  by  which  materials  were  to  be 
furnished  by  the  plaintiffs,  to  be  manufactured  by  Wade  & 
Co.,  for  the  plaintiffs,  so  long  as  the  plaintiffs  elected  to  con- 
tinue the  arrangement.  The  goods  were  to  be  delivered  to  the 
plaintiffs,  who  were  to  sell  them,  and,  after  deducting  all  their 
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outlays  and  commission,  to  pay  over  the  excess,  if  any,  to 
Wade  &  Co.,  in  full  compensation  for  tlieir  work,  labor,  and 
services. 

By  the  express  terms  of  tlie  bargain,  the  plaintiffs  could 
successfully  have  resisted  any  attempt  of  Wade  &  Co.  to  take 
the  goods  out  of  their  hands,  by  a  tender  of  the  sum  found 
due  to  them,  upon  an  accounting.  It  may  have  been  of  great 
advantage  to  the  business  of  the  plaintiffs  to  have  goods  manu- 
factured and  delivered  to  them,  upon  the  terms  here  specified, 
and  of  that  advantage  they  could  not  be  deprived,  until  they 
assented  to  terminate  the  contract.  If  this  paper  is  treated  as 
a  mortgage,  the  plaintiffs  will  be  deprived  of  a  material  bene- 
fit for  which  they  stipulated.  It  seems  clear  that  if  Wade  & 
Co.  liad  refused  to  execute  the  orders  of  the  plaintiffs,  an 
action  could  have  been  maintained  against  tliem,  even  though 
they  offered  to  pay  the  plaintiffs  any  sum  found  due  them. 
These  features  in  the  instrument  are  inconsistent  with  the 
idea  of  a  mortgage. 

I  think  the  rule  to  show  cause  should  be  made  absolute. 


ANDREW  ONDERDONK  v.  INHABITANTS  OF  THE  CITY  OF 
PLAINFIELD  AND  TOWNSHIP  OF  NORTH  PLAINFIELD. 

1.  Where,  under  an  act  of  the  legislature  authorizing  the  appointment 
of  commissioners  to  lay  out  and  establish  public  roads  and  streets, 
said  commissioners,  in  the  execution  of  their  duties,  ordered  surveys 
and  maps  to  be  made — Held  : 

1.  That  the  authority  of  the  commissioners  to  incur  the  expense 
thereof  is  necessarily  implied  from  the  provisions  of  the  act,  which 
requires  the  surveys  as  indispensable  in  performing  the  work  they 
were  directed  to  do. 

2.  Although  the  act  contains  no  express  provision  for  compensation 
for  such  services,  the  corporations  represented  by  the  commissioners 
are  chargeable  with  the  expense. 

2.  The  leading  subject  of  a  statute  should  be  fairly  expressed  in  the  title, 
but  the  means  or  instruments  by  which  the  general  purpose  is  to  be 
attained,  or  matters  merely  incidental  to  it,  are  not  a  necessary  part 
of  the  title. 
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On  rule  to  show  cause  why  a  new  trial  should  not  be 
granted.     The  facts  fully  appear  in  the  opinion. 

Argued  at  June  Term,  1880,  before  Beasley,  Chief 
Justice,  and  Justices  Depue,  Van  Syckel  and  Knapp. 

For  the  rule,  G.  P.  Suydam. 
Contra,  T.  N.  McCaHer. 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J.  The  verdict  which  is  sought  to  be  set  aside, 
awarded  the  plaintiff  the  sum  of  $1359.26  for  his  labor  and 
services  as  an  engineer,  in  making  maps  and  surveys  for  the 
defendants,  in  the  course  of  laying  out  certain  streets,  which, 
by  an  act  of  the  legislature  of  April  4th,  1873,  they  were 
empowered  jointly  to  lay  out  and  open. 

The  work  for  which  compensation  is  claimed,  was  per- 
formed by  the  plaintiff,  and  it  is  not  questioned  that  its  value 
was  truly  ascertained  by  the  finding  of  the  jury.  The 
defendant's  liability,  if  it  exists,  is  in  virtue  of  the  provisions 
of  the  above-mentioned  act,  entitled  "An  act  to  lay  out  and 
open  streets  in  the  township  of  North  Plainfield,  in  the  county 
of  Somerset,  and  in  the  city  of  Plainfield,  in  the  county  of 

Union." 

The  purpose  of  this  act  was  to  enable  the  corporate  authori- 
ties of  the  city  of  Plainfield  and  of  the  township  of  North 
Plainfield  to  lay  out  and  establish  public  roads  and  streets 
running  in  continuous  lines  upon  the  territory  of  both. 

These  towns  lay  in  different  counties,  and,  by  reason  of 
the  legislation  respecting  the  laying  of  public  roads  in  the 
city  of  Plainfield,  which  took  from  surveyors  of  highways  all 
their  authority  in  said  city,  such  roads  could  not  be  laid  under 
the  provisions  of  the  general  road  law. 

This  legislation  provided  for  the  co-operative  action  of  the 
two  designated  governing  bodies,  to  be  executed  and  enforced 
through    six    commissioners,    three    of    whom   were    to   be 

Vol.  xiii.  2  h 
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appointed  by  each  body,  whenever  an  application,  properly 
signed,  should  be  presented  to  them  respectively. 

The  commissioners  so  appointed  were  required  to  view  and 
report  upon  the  proposed  work,  and  present  an  assessment  of 
the  damages  and  benefits  resulting  from  the  laying,  to  each 
of  said  town  authorities,  and,  upon  the  approval  and  accept- 
ance by  them  of  the  report  so  made,  the  street  became  a  law- 
ful road. 

Amongst  the  earlier  steps  to  be  taken  by  the  process  of 
laying  streets,  they  were  required  to  cause  the  proposed  road 
to  be  surveyed,  and  maps  thereof  to  be  made  and  filed  with 
the  clerks  of  the  respective  towns.  The  work  done  by  the 
plaintiff'  was  surveying  and  mapping  a  street,  and  preparing 
assessments,  upon  the  employment  of  commissioners,  who 
had  beeji  appointed  under  the  act  to  lay  out  the  street  so 
surveyed  and  mapped.  In  the  execution  of  the  duties  of 
the  commissioners,  the  surveys  and  maps  were  expressly 
ordered  to  be  made,  and  their  authority  to  incur  the  ex- 
pense thereof  is  necessarily  implied  from  those  provisions 
which  require  the  surveys  as  indispensable  in  performing  the 
work  which  they  were  directed  to  do.  No  express  provision 
is  found  for  compensating  for  such  services,  but  it  was  not  in 
legislative  contemplation,  that  they  should  be  gratuitously 
rendered ;  and  it  is  only  reasonable  to  infer  that  tiie  corpora- 
tions represented  by  the  commissioners  were  intended  to  be 
chargeable  with  the  expense.  This  imposes  a  joint  obligation 
upon  the  two  municipal  bodies  to  pay  ;  consequently,  the  suit 
was  properly  instituted  against  both. 

An  objection  is  urged  against  the  validity  of  the  act — that 
its  title  does  not  express,  with  tlie  requisite  certainty,  the 
object  of  the  law,  and  therefore  is  in  conflict  with  that  pro- 
vision of  our  constitution  requiring  that  "  every  law  shall 
embrace  but  one  object,  and  that  shall  be  expressed  in  its 
title."  Const,  Art.  IV.,  §  7,  pi  3.  The  ruling  in  Rader  v. 
Township  of  Union,  10  Vrooyn  509,  is  relied  on  in  support  of  this 
objection.  The  resolution  in  that  case,  supposed  to  be  perti- 
nent to  this,  held  the  purpose  of  creating  a  corporation  in  a 
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'portion  of  a  township  to  take  exclusive  control  of  the  public 
roads,  in  the  part  so  incorporated,  was  not  sufficiently  ex- 
pressed in  the  title  to  the  act,  viz.,  "  An  act  in  relation  to 
streets  in  Union  township,  Union  county." 

The  design  of  the  provision  was  declared  to  be  to  require 
in  the  title  of  an  act,  such  specific  designation  of  the  object 
-of  the  law  as  would  give  to  the  public,  or  such  part  of  it  as 
might  be  interested,  notice  or  reasonable  intimation  of  the 
matters  under  legislative  consideration.  And  it  was  held  that 
'tiie  title  of  the  act  then  under  review  gave  no  notice  or  ground 
lo  infer  the  legislative  purpose  to  create  the  corporation 
■set  up  by  the  act.  But  I  am  persuaded  that  this  case  is 
not  within  that  ruling,  and  that  the  objection  here  made  is 
not  rested  on  tenable  ground.  The  object  of  the  law  now  in 
•question  was  to  provide  for  laying  highways  which  should 
run  into  the  two  designated  towns,  situate  in  diiferent  adjoin- 
ing counties.  This  purpose  is  clearly  indicated  in  the  title. 
By  reason  of  certain  provisions  in  the  charter  of  the  city  of 
Plainfield,  the  ordinary  means  for  laying  roads  crossing  county 
lines,  to  be  found  in  the  general  road  law,  were  rendered 
inapplicable ;  and  no  legal  method  existed,  under  our  legisla- 
tion as  it  then  stood,  for  attaining  that  end.  It  was  therefore 
manifest  to  all  that  the  object  sought  could  only  be  gained 
through  the  creation  of  new  instrumentalities,  and  the  expres- 
sion of  a  purpose  of  enabling  streets  to  be  laid,  necessarily 
implied  the  adoption  of  new  machinery.  These  were  merely 
incidental  to  the  general  object  of  the  act.  The  leading  sub- 
ject of  the  statute  should  be  fairly  expressed  in  the  title,  but 
"the  means  or  instruments  by  which  the  general  purpose  is  to 
be  attained,  or  matters  merely  incidental  to  it,  are  not  a  neces- 
sary part  of  the  title.     Sedg.  on  Stat.  Const.  520,  and  note. 

It  was  further  urged  against  this  verdict  that  a  right  of 
action  did  not  arise  against  the  defendants  until  the  money 
necessary  to  defray  the  expenses  of  laying  the  streets  had 
"been  assessed  and  collected  under  the  act.  If  this  were  so, 
the  probability  of  the  plaintiff  being  ever  paid,  would  be 
very  remote.     The  street  has  not  been  opened,  no  attempt 
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has  been  made  to  enforce  the  assessment,  and  the  contention^ 
of  the  defendant  may  safely  be  yielded  to,  so  far  as  to  say 
that  it  is  exceedingly  doubtful  whether  the  expenses  sued  for 
can  be  assessed  under  the  act.  But  tiie  plaintiff's  right  of 
suit  does  not  depend  upon  that  contingency.  He  was  legally 
employed,  under  competent  authority,  performed  his  contract, 
and  payment  became  a  necessary  sequence,  unless,  in  the  terms 
of  the  act  under  which  he  was  engaged  to  do  the  work,  or  the 
contract  for  his  services,  his  right  to  be  paid  was  placed  upon 
the  condition  of  a  prior  collection  of  the  money.  No  such 
condition  is  found  in  either.  I  think  the  verdict,  for  any- 
thing urged  against  it,  should  stand,  and  the  rule  to  shovr 
cause  be  discharged. 


HENRY  V.  SLOAT  v.  JOSEPH  McCOMB  ET  AL. 

The  effect  of  the  third  proviso  in  the  first  section  of  the  act  to  increase 
the  jurisdiction  of  justices  of  the  peace,  approved  March  12th,  1879, 
{Pamph.  L.,  p.  115,)  is  merely  to  prevent  the  justices  mentioned  in 
the  proviso  from  acquiring  the  increase  of  jurisdiction  which  the 
enactment  confers  upon  justices  generally. 


On  certiorari. 

Argued  at  June  Term,  1880,  before  Justices  Dixon,  Reed 
and  Paeker. 

For  the  plaintiff  in  certiorari,  R.  B.  Seymour. 

For  the  defendant,  8.  B.  Ransom. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  question  in  this  case  is  whether  a  justice 
of  the  peace  in  a  city  where  a  District  Court  exists,  can  exer- 
cise jurisdiction,  in  his  court  for  the  trial  of  small  causes^ 
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♦over  a  cause  cognizable  before  such  District  Court,  when  the 
amount  in  dispute  exceeds  $100,  and  does  not  exceed  $200. 

The  sum  involved  would  defeat  tiie  claim  of  jurisdiction, 
were  it  not  for  the  act  entitled  "  An  act  to  increase  the  juris- 
dict-ion  of  justices  of  the  peace,"  approved  March  12th,  1879. 
Pamph.  L.,  p.  115.  This  makes  cognizable  before  them, 
suits  of  a  civil  nature,  wliere  the  matter  in  dispute  does  not 
exceed  $200,  but  with  the  proviso  "that  no  justice  of  the 
peace  in  any  city  where  a  District  Court  now  exists,  shall  exer- 
•cise  jurisdiction  over  any  cause  cognizable  in  such  District 
Court." 

The  language  of  this  proviso  is  broad  enough  to  exclude 
iihe  jurisdiction  of  justices  from  all  causes  that  may  be  brought 
into  a  District  Court,  for  no  matter  what  sum  ;  but  so  to  inter- 
pret it  would  make  it  antagonistic  to  the  purpose  of  the  law, 
as  expressed  in  the  title,  "  to  increase  the  jurisdiction,"  &c., 
and  consequently  unconstitutional.  Const,  Art.  IV.,  §  7,  ^  4 ; 
Payne  v.  Mahon,  12  Vroom  292.  It  is  the  plain  duty  of 
•courts  not  to  so  interpret  a  statute,  if  it  is  capable  of  any 
other  reasonable  meaning;  and  in  this  instance,  such  other 
meaning  is  obvious,  arising  out  of  the  very  nature  of  a 
proviso. 

A  proviso  is  something  engrafted  upon  a  preceding  enact- 
ment, and  is  legitimately  used  for  the  purpose  of  taking 
•special  cases  out  of  the  general  enactment.  Potter's  Dwar. 
■on  Stat.  118. 

The  office  of  a  proviso,  generally,  is  either  to  except  some- 
thing from  the  enacting  clause,  or  to  qualify  or  restrain  its 
generality,  or  to  exclude  some  possible  ground  of  misinterpre- 
tation of  it,  as  extending  to  cases  not  intended  by  the  legisla- 
ture to  be  brought  within  its  purview.  Minis  v.  United  States, 
15  Peters  423. 

A  proviso  in  deeds  and  laws  is  a  limilation  or  exception  to 
a  grant  made  or  authority  conferred.  Voorhees  v.  Bank  of 
United  States,  10  Peters  449,  471. 

Adopting  this  notion  of  the  office  of  a  proviso,  we  then 
ihave,  in  the  case  before  us,  an  enactment  the  effect  of  which 


486  NEW  JERSEY  SUPREME  COURT. 

Anderson  v.  City  of  Trenton. 

Avas  to  increase  the  jurisdiction  of  justices  of  the  peace  gener- 
ally, and  a  proviso  engrafted  upon  it  to  restrain  its  geuerality- 
and  except  out  of  the  recipients  of  the  authority  conferred  hy 
the  enactment,  the  justices  mentioned  in  the  proviso. 

We  are  therefore  of  opinion  that  justices  of  the  peace  in 
cities  where  District  Courts  existed,  acquired  no  increase  of 
jurisdiction  by  the  act  of  March  12th,  1879,  while  we  also- 
think  that  the  proviso  does  not  impair  the  jurisdiction  whicii 
previously  existed.  This  construction  gives  reasonable  effect 
to  the  language  of  the  title,  the  enactment  and  the  proviso, 
and  makes  them  all  consistent  and  constitutional. 

The  result  is  that  the  judgment  below  was  beyond  the  juris- 
diction of  the  justice,  and  must  be  reversed,  with  costs. 


STATE,   JOHN   B.   ANDEKSON,   PEOSECUTOR,   v.   CITY   OF 
TRENTON 

A  statute  purporting  to  confer  upon  all  cities  having  a  population  of  not 
less  than  twenty-five  thousand  inhabitants,  the  power  of  issuing  bonds 
to  fund  their  floating  debt,  is  a  special  law,  and  in  violation  of  the 
constitutional  amendment  which  forbids  the  passing  of  special  laws  ta 
regulate  the  internal  affairs  of  towns. 


On  certiorari  to  review  an  ordinance  of  the  common  council: 
of  the  city  of  Trenton. 

Argued  at  June  Term,  1880,  before  Justices  Dixon  and 
Reed. 

For  the  prosecutor,  E.  L.  Campbell. 

For  the  defendant,  W.  L.  Dayton. 

The  opinion  of  the  court  was  delivered  by 
Dixon,  J.    An  act  concerning  cities,  approved  March  12th,. 
1880,  {Paraph.  L.,  p.  258,)  declares  that  it  shall  be  lawful 
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for  any  city  within  this  state,  having  a  population  of  not  less 
than  twenty-five  thousand  inhabitants,  and  having  a  floating 
or  unbonded  debt,  which  the  available  funds  of  such  city  are 
insufficient  to  pay,  by  and  tlirough  its  common  council,  or 
other  body  having  control  of  its  finances,  to  borrow  money  to 
the  amount  of  such  floating  or  unbonded  indebtedness,  and  to 
issue  bonds  therefor. 

The  common  council  of  the  city  of  Trenton,  deeming  it  to 
be  among  the  municipalities  thus  designated,  passed  an  ordi- 
nance for  the  issue  of  bonds  to  fund  its  floating  debt,  by 
virtue  of  these  provisions,  whereupon  the  prosecutor,  a  citizen 
and  tax-payer  in  Trenton,  sued  out  a  writ  of  certiorari,  to  test 
the  legality  of  the  corporate  proceedings. 

The  contention  of  the  prosecutor  [inter  alia)  is  that  this 
statute  is  special  and  local,  and  contravenes  the  constitutional 
amendment  found  in  Paragraph  11,  Section  7,  Article  lY., 
which  forbids  the  passage  of  private,  special,  or  local  laws,  to 
regulate  the  internal  affairs  of  towns. 

Under  this  clause  of  the  constitution,  it  has  already  been 
decided,  in  this  state,  that  a  law,  to  be  neither  special  nor 
local,  need  not  apply  to  all   towns— that  it  will  be  general  if 
it  apply  to  a  class  of  towns.     Thus,  cities  have  been  held  to 
be  included  among  "towns,"  as  here  intended,  {Van  Riper  v. 
Parsons,  11   Vronm  1  ;  Pell  v.  Newark,  11   Vroom  550,)  and 
so  are  townships   said    to   be   (11   Vroom  555)   and,  doubt- 
less, a  law  embracing  all  cities  or  all  townships,  would  be 
cimstitutional ;    for   these    bodies,    because    of   their    marked 
peculiarities,   are,   by  common  consent,   regarded  as  distinct 
forms  of  municipal  government,  and  so  constituting  classes  by 
tiiemselves.     But  it.  has  further  been  considered  that  these 
classes,  also,  may  be  subdivided  by  the  legislature,  so  that  a 
law   will  be  general  which  yet  touches  only  a  subdivision. 
As,  however,  tiiis  power  of  subdividing  by  legislation  would, 
if  unrestricted,  include  the  power  to  legislate  for  every  indi- 
vidual singly,  since  no  two  individuals  are  exactly  alike,  the 
constitutional  prohibition  required  that  some  limit,  excluding 
special  and  local  legislation,  should  be  placed  upon  its  exer- 
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c'ise.  Hitherto,  this  limit  has  been  declared  to  exist  iu  the 
principle  that  the  class  to  be  affected  must  consist  of  indi- 
viduals distinguished  by  some  important  characteristic  to 
Avhich  the  purpose  of  tl>e  law  relates,  and  must  embrace  all 
those  so  characterized.  Thus,  a  statute  giving  to  all  cities 
bordering  upon  tide-water  the  power  to  construct  docks  or 
establish  quarantine  regulations,  or  providing  that  in  all  towns 
having  volunteer  fire  departments,  the  members  of  the  depart- 
ment should  choose  a  commission  to  govern  them,  would,  I 
presume,  be  valid.  These  groups  would,  according  to  the 
principle  laid  down,  be  naturally  classified  for  legislation 
touching  their  peculiar  qualities,  and  such  legislation,  though 
affecting  them  alone,  would  be  general.  But  any  attempt  to 
legislate  for  a  group  of  cities  not  classified  in  harmony  with 
this  principle,  is,  as  I  understand,  declared  to  be  evasive,  and 
in  violation  of  the  fundamental  law. 

The  question  to  be  determined  concerning  the  law  now 
iinder  review,  therefore,  is  whether,  since  it  does  not  relate  to 
all  cities,  it  affects  a  class  of  cities  constituted  upon  this 
j)rinciple — whether  the  basis  of  classification  is  some  pecu- 
liar feature  to  which  the  provisions  of  the  law  are  naturally 
related. 

The  basis  of  classification  is  a  minimum  of  population. 
The  powers  to  be  conferred  by  the  statute  concern  the  issue 
of  bonds  for  the  purpose  of  funding  floating  debts.  Now,  I 
am  unable  to  see  any  natural  connection  between  the  number 
of  people  in  a  city  and  its  right  to  fund  its  floating  debt.  It  is 
true  that  there  may  be  some  propriety  in  denying  this  author- 
ity to  very  small  municipalities  and  granting  it  to  larger  ones, 
but  the  same  may  be  said  of  almost  every  power  usually  pos- 
sessed by  cities.  And  it  is  manifest  that  if  the  classification 
made  by  a  statute  is  to  be  justified  or  not,  by  considering 
whether  it  is  proper  to  apply  the  peculiar  provisions  of  the 
law  to  the  particular  individual  or  individuals  designed  to  be 
affected,  then  laws  will  be  upheld  or  overthrown,  not  as  the 
courts  shall  decide  them  to  be  general  or  special,  but  as  they 
shall  deem  them  wise  or  unwise.     No   rule  heretofore  laid 
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down  in  tliis  state  sanctions  sucii  a  test  of  constitutionality, 
nor  do  I  think  that  such  a  criterion  should  be  adopted. 

In  Pennsylvania,  under  a  constitutional  provision  similar 
to  ours,  a  statute  has  been  adjudged  valid  which  divided  the 
cities  of  the  state  into  three  classes — the  first,  of  cities  con- 
taining over  three  hundred  thousand  inhabitants ;  the  second, 
of  those  containing  from  one  hundred  thousand  to  three  hun- 
dred tiiousand,  and  the  third,  of  those  containing  from  ten 
thousand  to  one  hundred  thousand.  Wheeler  v.  Philadelphia, 
11  Fenna.  St.  338;  Kllgore  v.  3Iagee,  85  Id.  401. 

But  that  statute  is  distinguishable  from  the  one  now  before 
us,  inasmuch  as  that  classification  was  made  for  all  the  pur- 
poses of  municipal  legislation,  and  could  therefore  be  regarded 
as  a  general  classification,  while  in  the  present  law,  the  group- 
ing of  cities  is  for  a  special  purpose  only — to  confer  on  some 
a  power  of  funding  debts  not  granted  to  others ;  and  hence,  in 
this  aspect,  the  law  is  special.  If  it  be  sustained,  the  classes 
into  wliich  towns  may  be  divided,  on  this  simple  basis  of 
population,  will  be  as  numerous  and  diversified  as  the  pur- 
poses of  the  legislature,  and  all  the  evils  sought  to  be  averted 
by  the  abolition  of  the  power  to  legislate  for  individuals,  will 
return  under  the  form  of  class  legislation.  I  see  no  view  in 
which  tliis  law  will  appear  to  be  general. 

There  are  two  cases  in  this  court  which  may  be  suggested 
as  resting  ujjon  a  different  notion,  viz.,  Rutgers  v.  New  Bruns- 
wick, ante  p.  51,  and  Skinner  v.  Bogert,  ante  p.  407.  But 
neither  of  these  decisions  is  adverse.  In  the  first  case,  the 
relator  claimed  salary,  as  judge  of  the  District  Court  of  New 
Brunswick,  on  the  ground  that  a  supplement  to  the  act  under 
which  he  was  ai)pointed,  which  purported  to  abolish  his 
office,  was  in  violation  of  the  constitutional  amendment 
already  mentioned.  Tiie  act  constituting  District  Courts  pro- 
vided for  them  in  all  cities  having  over  fifteen  thousand 
inhabitants.  The  supplement  abolished  them  in  all  cities 
having  less  than  twenty  thousand.  The  court  decided  that 
if  the  original  act  was  valid,  on  the  same  principle,  the  sup- 
plement was,  and  if  the  latter  was   not,  neither  could  the 
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former  be,  and  whether  both  were  good  or  both  bad,  the 
relator  had  no  right  to  the  salary.  All  this  was  strictly 
logical.  In  the  second  case,  the  relator  urged  that  an  act 
cutting  oiF  the  per  diem  allowance  of  president  judges  of  the 
Courts  of  Common  Pleas  in  counties  having  less  than  one 
hundred  thousand  people,  was  special  or  local,  and  therefore 
inoperative  as  to  him,  being  in  office,  under  another  clause  of 
the  constitution.  The  court  held  it  to  be  a  general  law,  upon 
the  ground  that  there  appeared  to  be  such  a  relation  between 
the  population  of  the  respective  counties,  and  the  amount  of 
service  rendered  by  these  officers,  that,  according  to  the  rules 
previously  laid  down,  these  judges  could,  for  the  purpose  of 
regulating  their  compensation,  be  classified  on  the  basis  of  the 
number  of  inhabitants  within  their  jurisdictions.  No  new 
principle  was  attempted  to  be  announced ;  the  court  simply 
undertook  to  apply  established  tests.  The  case,  therefore, 
goes  no  further  than  the  statute  upon  which  judgment  was 
pronounced,  and  others  of  like  character.  The  enactment 
now  in  hand  is  quite  different. 

In   my  judgment,  this  statute  is  void,  and  the  ordinance 
passed  by  virtue  of  it  should  be  set  aside. 


STATE,  EX  EEL.  BOARD  OF  CHOSEN  FREEHOLDERS  OF  THE 
COUNTY  OF  MERCER,  v.  PENNSYLVANIA  RAILROAD 
COMPANY. 

1.  A  mandamus  directed  to  a  foreign  corporation  engaged  in  business  in 
this  state,  commanding  the  performance  of  some  dnty  growing  out  of 
that  business,  may  be  legally  served  upon  any  officer  of  the  company 
in  this  state,  upon  whom  lawful  service  could  have  been  made,  accord- 
ing to  the  ancient  common  law,  if  the  corporation  were  domestic. 

2.  Where  the  thing  enjoined  by  the  writ  was  the  building  of  a  bridge, 
service  upon  a  mere  financial  oflScer  of  the  company  was  not  sufficient. 


On  motion  to  quash  service  of  a  writ  of  mandamus. 
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Argued  at  June  Term,  1880,  before  Justices  Dixon,  Reei> 
and  Parker. 

For  the  motion,  E.  T.  Green. 

Contra,  J.  S.  Aitkin. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  This  is  a  motion  to  set  aside  a  second  attempt 
at  service  of  the  writ  of  alternative  mandamus,  mentioned  in 
this  case  in  12  Vrooin  250. 

Tlie  present  service  was  made  on  the  second  vice-president 
of  tlie  company,  while  lie  was  passing  through  Trenton  to- 
his  residence  in  Philadelphia,  from  Newark,  where  he  had 
been  on  individual  business.  The  proofs  show  that  he  is  a 
salaried  officer  of  the  company,  having  supervision  of  only 
its  financial  matters,  but  having  no  power  over  the  perform- 
ance of  the  duty  enjoined  in  this  writ,  except  in  the  absence- 
of  the  president  and  first  vice-president,  who,  at  the  time  of 
this  service,  were  in  the  active  exercise  of  their  official  func- 
tions. 

According  to  the  decision  in  12  Vrocm  250,  this  service  wa& 
nugatory,  and  must  be  quashed. 

The  counsel  moving  to  quash,  urged  that  we  should  do  so 
upon  the  ground  that  no  legal  service  of  the  writ  could  be- 
made,  the  defendant  being  a  foreign  corporation,  and  there 
being  no  statute  providing  for  the  service  of  prerogative  writs- 
on  such  bodies.     But  this  position  we  decline  to  take. 

The  common  law  rule  for  serving  writs  of  mandamus  on 
private  corporations  is,  that  service  must  be  made  upon  the 
head  officer  of  the  company,  or  upon  that  select  body  within 
the  corporation  whose  province  it  is  to  put  in  motion  the 
machinery  necessary  to  secure  performance  of  the  duty  com- 
manded, or  upon  that  superior  officer  who  would  be  expected 
to  carry  out  a  general  order  of  the  governing  body  of  the 
corporation,  for  the  doing  of  the  thing  enjoined  by  the  writ^ 
the  command  of  the  writ  standing  for  the  corporate  order.. 
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The  ancient  strictness  of  the  common  Jaw  also  required  that 
service  of  every  process  on  corporations  must  be  made  within 
the  jurisdiction  of  that  sovereignty  by  which  the  corporation 
was  created ;  but  this  has  long  since  been  relaxed,  so  as  to 
permit  service  to  be  made  within  any  jurisdiction  wherein  the 
■corporation  has  engaged  in  business,  in  all  litigation  pertain- 
ing to  that  business  ;  and  such  is  now  the  rule,  independently 
of  any  statute  prescribing  the  mode  of  serving  process.  Moulin 
V.  Insurance  Co.,  4  Zab.  222;  S*.  C,  1  Butcher  57;  National 
Condensed  Milk  Co.  v.  Brandenburgh,  11  Vroom  111. 

While  I  have  found  no  case  distinctly  holding  that  this 
relaxation  extends  to  the  service  of  prerogative  writs,  yet  I 
•can  see  no  reason  for  placing  them  upon  any  different  footing. 
W^hen  a  corporation  voluntarily  assumes,  in  a  foreign  state,  a 
position  which  involves  duties  to  the  public,  there  is  as  much 
propriety  in  considering  them  subject  to  process  by  which  the 
performance  of  those  duties  may  be  enforced,  as  in  requiring 
them  to  answer  in  such  jurisdiction  on  private  contracts 
which  they  have  made  therein.  Indeed,  the  necessity  is  more 
urgent,  for  no  other  state  tlian  that  wherein  the  duty  is  owed, 
<;an  or  will  compel  its  execution.  In  the  present  case,  the 
duty  to  be  done  grows  out  of  the  management  of  one  of  the 
most  important  lines  of  railroad  in  the  state,  which  is  under 
the  exclusive  control  of  the  defendant ;  and  it  is  not  to  be 
admitted,  except  for  the  sake  of  some  most  imperative  and 
inflexible  principle,  that  the  courts  are  powerless  to  enforce 
the  fulfillment  of  those  important  obligations  which  this  and 
other  alien  companies  similarly  situated  owe  to  the  public. 
We  think  that,  according  to  the  modified  rule,  recognized  as 
•common  law  in  this  state,  a  service  of  this  writ  will  be  valid, 
Avhen  made  here  upon  any  corporate  officer  upon  whom  legal 
service  could  be  made  at  common  law  if  the  corporation 
were  domestic. 

So  considerable  are  the  public  interests  to  be  enforced 
against  foreign  companies  in  New  Jersey,  by  means  of  pre- 
rogative writs,  that  occasion  would  seem  to  exist  for  legisla- 
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tive  action,  to  the  end  that  service  of  such  writs  upon  these 
corporations  might  be  facilitated. 

Tiie  motion  to  quash  is  allowed,  with  costs. 


OVERSEER  OF  THE  POOR  OF  THE  TOWNSHIP  OF  MADISON, 
IN  MIDDLESEX  COUNTY,  v.  OVERSEER  OF  THE  POOR 
OF  THE  TOWNSHIP  OF  MONROE,  IN  MIDDLESEX 
COUNTY 

1.  The  place  of  the  legal  settlement  of  the  father  is  the  place  of  the- 
legal  settlement  of  his  legitimate  children.  The  birthplace  of  such 
children  is  the  place  of  legal  settlement  prima  facie  only,  and  until 
the  place  of  legal  settlement  of  their  parents  is  known, 

2.  Upon  certiorari,  when  the  facts  are  not  certified,  this  court  must  infer 
such  facts,  necessary  to  support  the  judgment  below,  as  can  be  reason- 
ably inferred  from  the  evidence  returned. 


On  certiorari  to  the  Middlesex  Court  of  General  Quarte* 
Sessions  of  the  Peace,  to  remove  proceedings  in  the  matter  of 
the  legal  settlement  of  Sarah  M.  Truxton,  a  pauper. 

Robert  Van  Denburgh  and  Jacob  Wyckoff,  Esqs.,  two  of 
the  justices  of  the  peace  of  the  county  of  Middlesex,  made 
an  order  declaring  that  Sarah  M.  Truxton,  a  colored  person 
and  a  pauper,  was  in  need  of  relief,  and  likely  to  become  a 
charge  to  Monroe  township,  in  the  said  county  of  Middlesex, 
and  that  her  legal  settlement  was  in  the  township  of  Madison, 
in  said  county. 

From  the  above  order,  an  appeal  was  taken,  by  the  said 
township  of  Madison,  to  the  Court  of  Quarter  Sessions  of 
the  said  county  of  Middlesex,  and  the  said  court  confirmed 
the  order  of  the  said  justices. 

The  evidence  in  the  case  is  as  follows  : 

Sarah  M.  Truxton  is  in  indigent  circumstanies,  and  entirely 
incapable  of  supporting  herself,  and   is  lik*  ly  to   become  a 
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charge  to  the  township  of  Monroe;  she  is  the  daughter  of 
Horace  Truxton,  deceased,  and  Johanna  Truxton,  both  col- 
ored people;  Sarah  M.  Truxton  is  now  of  the  age  of  sixteen 
years,  and  was  born  in  the  township  of  Manalapan,  in  the 
■county  of  Monmouth  ;  James  Johnson  purchased  the  mother 
of  said  Horace  Truxton  of  James  Abrahams,  when  he  was  a 
mere  child,  the  mother  and  boy  both  passing  into  the  hands 
of  James  Johnson;  the  mother  was  a  slave,  and  the  boy, 
Horace  Truxton,  was  born  in  the  township  of  Monroe ;  the 
boy,  Horace  Truxton,  came  into  the  hands  of  Alexander 
Johnson,  son  of  the  said  James  Johnson,  by  will  of  the  said 
James  Johnson  ;  James  Johnson  and  Alexander  Johnson  were 
both  residents  of  the  township  of  South  Amboy,  in  the  said 
county  of  Middlesex,  and  lived  there  during  the  time  the 
boy,  Horace,  was  with  them  ;  Alexander  Johnson  sold  the 
boy,  Horace  Truxton,  to  John  Abrahams — that  is,  his  time; 
he  went  to  John  Abrahams',  who  lived  in  Madison  township, 
when  he  was  between  the  ages  of  fourteen  and  twenty,  and 
remained  with  him  until  some  time  after  he  arrived  at  the 
age  of  twenty-five ;  Horace  Truxton  was  forty-nine  years  of 
age  at  the  time  of  his  death;  he  died  about  five  years  ago. 
This  case  was  determined  at  the  December  Quarter  Sessions, 
1877. 

Tiie  above  was  agreed  upon  by  the  respective  counsel  as  a 
statement  of  the  case. 

Argued  at  June  Term,  1880,  before  Justices  Dixon  and 
Reed. 

For  the  prosecutor,  Robert  Adrain. 
For  the  defendant,  William  Reiley,  Jr. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  reason  assigned  for  reversal  of  the  order 
in  this  case  is,  that  the  evidence  failed  to  show  any  legal  set- 
tlement of  the  pauper  in  the  township  of  Madison. 
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The  pauper  was  the  legitimate  daughter  of  Horace  Trux- 
ton,  and  was  born  in  the  township  of  Manalapan,  Monmouth 
county,  in  November,  1861,  and  tiie  prosecutor  contends  that 
this  was,  therefore,  the  pkice  of  lier  legal  settlement. 

The  rule  of  the  common  law  is  that  "  The  birth  of  legiti- 
mate children  doth  not  give  them  a  settlement,  except  where 
the  settlement  of  their  father  and  mother  is  not  known,  and 
then  only  till  it  is  known."  3  Burn\  Just.  28.  And,  said 
L/ord  Holt,  "  The  place  where  legitimate  children  are  born  is 
not  the  place  of  their  settlement,  for,  let  that  be  where  it  will, 
the  diildren  are  settled  where  their  parents  are  settled,  as,  for 
instance,  if  the  father  is  settled  in  the  parish  of  H.,  but  goes 
to  work  in  the  parish  of  B.,  and  before  he  gains  any  settlement 
there,  has  a  son  born  in  the  parish  of  B.,  and  then  dies,  the 
child  shall  be  sent  to  the  parish  of  H.,  for  it  is  not  the  birth, 
but  the  settlement  of  the  father,  that  makes  the  settlement 
of  his  child."  Cumner  Parish  v.  Milton  Parish,  3  Salk.  259. 
See,  also,  cases  cited  in  Ewing's  N.  J.  Just.  437,  tit.  "Poor.^' 

If,  therefore,  the  evidence  was  sufficient  to  show  that  Hor- 
ace Truxton  had,  when  this  pauper  was  born,  a  legal  settle- 
ment in  Madison — there  being  no  proofs  that  she  had  acquired 
any  other  settlement  since — the  order  must  stand. 

Horace  Truxton  was  born  about  1823,  of  a  slave  mother, 
in  Monroe  township,  Middlesex  county.  Our  statute  for  the 
gradual  abolition  of  slavery  in  this  state,  passed  February 
24th,  1820,  {Elm.  Big.,  p.  525,)  provided  that  every  child  born 
of  a  slave,  in  the  state,  after  July  4th,  1804,  should  be  free, 
but  should  remain  the  servant  of  the  owner  of  his  or  her 
mother,  and  the  executors,  administrators,  or  assigns  of  such 
owner,  in  the  same  manner  as  if  such  child  had  been  bound 
to  service  by  the  overseers  of  the  poor,  and  should  continue 
in  such  service,  if  a  male,  until  the  age  of  twenty-five  years, 
and  if  a  female,  until  the  age  of  twenty-one  years.  A  sup- 
plement to  our  poor  law,  passed  June  10th,  1820,  {Elm.  Dig.,  p. 
415,  §  6,)  enacted  that  the  male  and  female  children  of  slaves 
born  after  July  4th,  1804,  should,  after  the  males  arrive  at 
the  age  of  twenty-five  years,  and  the  females  at  twenty-one 
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years,  be  deemed  settled  iu  the  township  or  place  in  which 
they  were  born,  provided  that  any  sucli  male  or  female  child- 
ren of  slaves  should  obtain  a  legal  settlement  in  the  city, 
borough,  township,  or  precinct  in  which  such  servant  should 
first  serve,  with  his  or  her  master  or  mistress,  for  the  s{)ace  of 
seven  years,  and  if,  afterwards,  such  servant  should  duly  serye 
in  any  other  place,  for  the  space  of  seven  full  years,  such  ser- 
vant should  obtain  a  legal  settlement  in  the  city,  borough, 
township,  or  precinct  where  such  service  was  last  performed, 
either  with  his  or  her  first  master  or  mistress,  or  with  any 
other  master  or  mistress,  by  virtue  of  a  legal  transfer  of  such 
servant. 

The  evidence  in  this  case  justified  the  inference  that  James 
Abrahams  was  the  owner  of  the  mother  of  Horace  Truxton, 
at  his  birth,  and  as  such,  had  a  right  to  his  service  until  he 
reached  twenty-five  years  of  age ;  that  this  right  was  legally 
transferred,  successively,  to  James  Johnson,  Alexander  John- 
sun,  and  John  Abrahams ;  that  Horace  Truxton  duly  served 
the  master  last  named,  in  the  township  of  Madison,  for  the 
space  of  seven  full  years,  and  thereby  acquired  a  legal  settle- 
ment in  that  place  before  the  birth  of  his  daughter  Sarah ; 
and  it  does  not  appear  that  he  ever  lost  that  settlement.  It 
is  true  that  the  testimony  as  to  the  length  of  this  service  to 
John  Abrahams — that  it  began  when  Horace  was  between 
fourteen  and  twenty  years  of  age,  and  ended  after  he  was 
twenty-five — does  not  conclusively  show  the  requisite  service 
of  seven  years,  but  it  affords  ground  for  a  reasonable  infer- 
ence of  that  fact,  and,  upon  certiorari,  when  the  facts  are  not 
certified,  this  is  sufficient  to  support  the  judgment  below. 
Beach  v.  Mullin,  5  Vroom  343. 

This  legal  settlement  of  the  father  became,  therefore,  that 
of  the  daughter,  at  her  birth,  and  the  proofs  not  establishing 
any  subsequent  settlement  elsewhere,  the  order  of  the  justices 
was  correct. 

The  judgment  of  the  Sessions  is  affirmed,  with  costs. 
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STATE,  CORNELIUS  V.  BANTA  ET  AL.,  PROSECUTORS,  v. 
JEREMIAH  RICHARDS,  COLLECTOR  OF  LINDEN  TOWN- 
SHIP, UNION  COUNTY. 

1.  Tlie  act  entitled  "  An  act  to  autliorize  towns  to  levy  taxes  for  the  pay 
ment  of  legal  corporate  obligations  and  debts  heretofore  incurred,'' 
approved  Marcli  20th,  1878,  {Pamph.  L.,  p.  161,)  does  not  apply  to 
townships. 

2.  The  inhabitants  of  a  township  cannot,  by  their  approval,  at  an  annual 
meeting,  validate  an  unauthorized  assessment  of  taxes  levied  in  a  pre- 
vious year. 


On  certiorari  to  remove  "special  taxes  ordered  by  the  town- 
ship committee"  for  the  year  1879. 

Argued  at  June  Term,  1880,  before  Justices  Dixon  and 
Reed. 

For  the  prosecutors,  J.  R.  Emery. 
For  the  defendant,  J.  R.  English. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  taxes  brought  up  for  review  by  this  cer- 
tiorari, were  levied  without  any  vote  of  the  inhabitants  of  the 
township  of  Linden,  and  solely  upon  the  order  of  the  town- 
ship committee,  who  claim  authority  for  their  action  under 
"  An  act  to  authorize  towns  to  levy  taxes  for  the  payment  of 
legal  corporate  obligations  and  debts  heretofore  incurred," 
approved  March  20th,  1878.  Pamph.  i.,  p.  161.  This  act 
provides  that  "  Every  town  is  hereby  empowered,  and  it  is 
hereby  made  its  duty,  to  levy  taxes  to  pay  the  interest  and 
principal  of  any  obligation  or  debt  heretofore  legally  incurred 
by  it,  although  the  act  or  supplement  authorizing  the  creation 
of  such  obligation  or  debt  contains  no  express  grant  of  power 
for  that  purpose,  anything  in  the  act  incorporating  such  town, 

Vol.  xiii.  2  i 
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or  in  any  supplement  thereto,  in  any  wise  to  the  contrary 
notwithstanding."  The  second  section  makes  it  the  duty  of 
the  governing  body  of  the  town  to  cause  the  necessary  sum  to 
be  levied  each  year. 

The  primary  objection  urged  against  this  action  of  the 
township  committee  is,  that  the  statute  does  not  apply  to 
townships. 

The  word  used  in  the  law,  throughout,  is  "town."  This 
is  a  word  of  varying  signification.  In  the  legislation  of  this 
state,  it  is  often,  and  I  think  commonly  employed,  to  desig- 
nate places  incorporated  for  local  government,  under  special 
act,  but  not  clothed  with  all  the  powers  usually  conferred  on 
cities.  Such  are,  for  example,  the  towns  of  Morristown, 
Guttenberg,  and  Union.  The  word  seems  to  denote  this 
class  in  the  act  to  enable  towns  and  townships  to  obtain  a 
water  supply,  {Pamph.  L.  1877,  p.  198);  in  the  act  to  author- 
ize the  purchase  of  steam  fire-engines  in  incorporated  towns, 
[Pamph.  L.  1877,  p.  222) ;  in  the  act  to  provide  for  the  elec- 
tion of  assessors  and  collectors  in  towns  and  villages,  [Pamph. 
L.  1878,  p.  247,)  and  doubtless  in  other  statutes.  In  this 
sense,  it  excludes  both  cities  and  townships.  Sometimes  it  is 
employed  in  a  broad,  generic  sense,  embracing  both  townships 
and  cities,  and  the  whole  range  of  bodies  corporate,  less  than 
counties,  established  for  local  government.  This  signification 
Chief  Justice  Beasley  regards  it  as  having  in  our  recent  con- 
stitutional amendments,  [Pell  v.  Newark,  11  Vroom  550,)  but 
he  expresses  the  opinion  that  the  narrower  meaning  is  the 
more  usual 'and  ordinary  one.  I  have  no  doubt,  also,  that 
instances  may  be  found  where  it  indicates  an  intermediate 
class  of  corporations,  lying  between  the  two  just  mentioned. 

Now,  if  we  are  to  follow  the  first  rule  for  the  interpreta- 
tion of  statutes,  that  words  are  to  receive  their  ordinary  mean- 
ing, I  think  we  should  exclude  townships  from  the  scope  of  this 
act.  But  so  uncertain  is  this  term  "  towns,"  that  a  construc- 
tion which  rested  upon  the  word  alone,  would  be  quite  unsat- 
isfactory. Doubtless,  a  very  slight  indication  of  purpose,  by 
the  law-maker,  would  induce  the  court  to  give  it  a  significa- 
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tiou  Other  than  that  which  is  here  said  to  be  the  usual  one. 
We  come,  therefore,  to  a  second  rule  of  interpretation  : 
"When  the  words  are  not  explicit,  the  intention  of  the  legis- 
lator is  to  be  gathered  from  the  occasion  and  necessity  of  the 
law,  the  defect  in  the  former  law,  and  the  designed  remedy  ; 
being  the  causes  which  moved  the  legislature  to  enact  it." 
Potter^ s  Dwar.  on  Stat.  184. 

This  law  was  passed  in  March,  1878.  Probably  the  occa- 
sion of  its  passage  was  the  decision  of  this  court  in  Shackleton 
V.  Town  of  Guttenberg,  10  Vroom  660,  delivered  in  November, 
1877,  where  it  was  held  that  the  town  had  need  of  such  legis- 
lation, to  enable  it  to  levy  taxes  for  the  payment  of  its  debts. 
The  same  defect  may  have  existed  in  the  charters  of  other 
specially  incorporated  towns,  and  it  is  quite  likely  that  this 
act  was  designed  to  remedy  such  defects. 

But,  certainly,  it  was  not  intended,  by  this  law,  to  supply 
any  la(;k  of  power  in  this  regard,  on  the  part  of  townships. 
Their  authority  was  already  ample.  The  eleventh  section  of 
the  township  act  {Rev.,  p,  1190,)  enabled  them  to  levy  taxes 
for  all  legal  objects  and  purposes  of  the  township,  which,  of 
course,  include  the  payment  of  their  legal  debts.  Hence,  it  is 
apparent  that  nothing  in  their  condition  could  have  moved 
the  legislature  to  the  adoption  of  this  enactment.  We  are 
again  led,  therefore,  to  the  same  conclusion  as  we  reached  on 
an  examination  of  the  words,  that  townships  were  not  included 
among  "  towns,"  in  this  act. 

I  think  the  clause  in  the  first  section  of  the  statute,  "  any- 
thing in  the  act  incorporating  such  town,"  also  tends  to  the 
same  inference,  that  towns  incorpoi'ated  and  controlled  by 
special  laws  were  alone  embraced  within  the  purview  of  this 
enactment.     The  tax,  therefore,  was  illegal. 

It  is  claimed  by  the  defendant  that  the  tax  was  legalized 
by  tiie  approval  of  the  majority  of  the  voters  at  the  next 
town  meeting,  held  March  8th,  1880.  But  the  powers  of  the 
inhabitants  of  townships,  in  reference  to  taxation,  are  alto- 
gether statutory,  and  I  know  of  no  warrant  for  their  author- 
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ity  to  validate,  at  their  annual  meeting,  an   unlawful  assess- 
ment made  in  a  previous  year. 

The  tax  should  be  set  aside,  with  costs. 


STATE,  JOSEPH  L.  NAAE  ET  AL.,  PROSECUTORS,  v.  INHAB- 
ITANTS OF  THE  CITY  OF  TRENTON. 

An  ordinance  of  the  city  of  Trenton,  which  provides  that  orders  for  the 
payment  of  money,  drawn  upon  the  city  treasurer  by  direction  of  the- 
common  council,  shall,  after  presentation  and  non-payment  thereof,, 
bear  interest  at  the  rate  of  five  per  cent,  per  annum,  is  valid. 


On  certiorari  to  remove  an  ordinance  of  the  common  coun- 
cil of  the  city  of  Trenton. 

Argued  at  June  Term,  1880,  before  Justices  Dixon,  Reed- 
and  Parker. 

For  the  prosecutors,  M.  Beasley,  Jr.,  and  G,  D.  W.  Vroom. 
For  the  defendants,  IF.  L.  Dayton. 

The  opinion  of  the  court  was  delivered  by 
Dixon,  J.     This  certiorari  is  designed  to  test  the  validity 
of  the  following  ordinance : 

The  Inhabitants  of  the  City  of  Trenton  do  ordain : 

1.  That  from  and  after  the  passage  of  this  supplement,, 
whenever  any  order  or  orders  for  the  payment  of  money  due 
or  ordered  to  be  paid  by  common  council,  from  the  city  trea- 
sury, to  the  amount  of  ten  dollars  and  upwards,  drawn  by 
the  city  clerk  and  president  of  council  upon  the  city  treasurer,, 
shall  have  been  presented  to  the  city  treasurer  for  payment^ 
during  office  hours,  and  by  him  endorsed  or  stamped  as  hav- 


NOVEMBER  TERM,  1880.  501 

Naar  v.  City  of  Trenton. 

ing  been  so  presented,  and  payment  deferred,  said  order  or 
orders,  excepting  the  fractional  parts  of  a  dollar  thereof,  shall 
bear  interest  at  the  rate  of  five  per  cent,  per  annum,  payable 
when  redeemed. 

2.  That  all  such  orders  shall  be  numbered  consecutively, 
and  the  city  treasurer,  whenever  he  may  deem  it  expedient, 
or  whenever  required  to  do  so  by  common  council,  or  the 
finance  committee  thereof,  shall  call  in  and  redeem  all  orders 
between  certain  numbers,  which  numbers  he  siiall  specify;  at 
twelve  o'clock  (noon)  of  the  day  upon  which  said  orders  are 
called  for,  interest  thereon  shall  cease;  due  notice  of  said  day 
of  call  shall  be  given,  for  at  least  five  days  preceding  the  date 
fixed  upon,  in  one  or  more  of  the  daily  newspapers  published 
in  the  city ;  and  all  orders  hereafter  issued  shall  be  called  for 
in  the  regular  order  of  their  numbers. 

3.  All  orders  shall  be  drawn  in  the  name  of  the  party  to 
whom  any  bill,  appropriation,  or  salary  may  be  due,  and 
unless  ordered  by  the  common  council,  or  the  finance  com- 
mittee thereof,  no  order  shall  be  filled  up  for  a  less  amount 
than  that  of  the  bill  or  monthly  or  quarterly  appropriation  or 
salary  of  the  party  in  whose  name  it  may  be  drawn. 

Passed  October  16th,  1879. 

The  form  of  the  city  order  of  the  city  of  Trenton,  referred 
to  in  said  ordinance,  is  as  follows : 

No.  — .        Teenton,  N.  J., ,  188-         $ . 

Treasurer  of  the  City  of  Trenton 

Pay  to  the  order  of ,  $ /^qq  dollars, 

amount  of  bill  passed  council ,  and  charge  to 


account  of 


-,  President. 


-,  Clerk. 


It  is  claimed  to  be  beyond  the  power  of  the  corporation  of 
ithe  city  of  Trenton   to  issue  the  orders  mentioned  in  this 
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by-law,  and  make  them  interest-bearing  after  demand  and 
refusal  of  payment. 

I  can  see  no  reason  to  doubt  the  authority  of  municipali- 
ties, generally,  to  make  such  provisions  as  are  here  enacted.. 
Assuming  that  there  is  a  legal  debt,  the  right  to  issue  ar^ 
order  for  its  payment  necessarily  follows,  from  the  fact  that 
one  corporate  agent  directs,  and  another  makes,  payment. 
Then,  this  direction  to  pay  is  itself  an  admission  of  obliga- 
tion, and  so  the  order  becomes  an  evidence  of  indebtedness. 
Whether  it  has  functions  beyond  these,  we  are  not  now  called 
upon  to  decide.  Further,  payment  of  the  original  debt  being 
demanded  and  refused,  interest  would  then  begin  to  accrue- 
thereon,  under  our  law,  at  six  per  cent,  per  annum.  The  sole- 
efiect  of  this  ordinance,  in  this  direction,  would  be  that,  by 
acceptance  of  a  warrant  under  it,  the  creditor  would  agree  to 
receive,  in  full  satisfaction,  and  the  city  treasurer  would  be 
authorized  to  pay,  only  five  per  cent.,  according  to  its  terms. 
A  contract  of  this  nature  seems  unimpeachable. 

Unless,  therefore,  there  are  found  special  reasons  for  strip- 
ping this  municipality  of  these  usual  powers,  this  ordinance 
must  be  supported.     Such  reasons  are  suggested. 

First.  The  ordinance  is  said  to  be  in  violation  of  the  thirty- 
first  section  of  the  city  charter,  {Pomph.  L.  1874,  p.  331,)  in 
that  this  section  limits  the  amount  of  bonds  or  other  instru- 
ments for  money  borrowed,  which  may  be  outstanding  and 
unpaid  at  any  one  time,  to  $50,000,  while  the  ordinance  pro- 
vides for  orders  unrestricted  in  amount. 

The  obvious  answer  to  this  is,  that  the  ordinance  has  no 
reference  to  the  borrowing  of  money.  The  orders  are  issued, 
not  for  the  purpose  of  making  loans,  but  as  a  means  of  pay- 
ing pre-existing  debts,  and,  of  necessity,  can  be  limited  only 
by  the  outstanding  and  matured  obligations  contracted  for 
any  lawful  purpose. 

Second.  The  prosecutors  assert  that  this  by-law  contravenes- 
the  criminal  statute,  {Pamph.  L.  1876,  p.  16,)  which  forbids- 
boards  of  common  councilmen  to  order  the  disbursement  of 
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public  moneys,  or  to  incur  obligations,  in  excess  of  their 
appropriations. 

As  already  stated,  this  ordinance  does  not  authorize  any 
increase  of  obligation,  and  hence  cannot  be  within  the  range 
of  the  latter  jjrohibition.  The  whole  force  of  the  objection 
lies  in  the  fact  that  the  ordinance  orders  the  payment  of 
interest  in  certain  cases,  without  limit  in  amount,  and  this 
interest,  with  the  principal  of  the  indebtedness,  may  become 
larger  than  the  appropriation. 

Against  this,  the  city  counsel  urges  that,  under  the  charter 
of  Trenton,  no  appropriations  are  required  to  be  made,  so  as 
to  subject  the  municipal  authorities  to  the  effect  of  this  law. 
But,  without  considering  that,  I  think  the  objection  unavail- 
ing, for  the  reason  that  this  ordinance  does  not,  of  itself,  sanc- 
tion the  payment  of  any  money,  but  only  furnishes  a  rule  for 
fixing  the  amount  that  shall  be  paid  upon  orders  thereafter 
issued.  No  crime,  under  the  statute,  could  possibly  be  fast- 
ened upon  the  councilmen  voting  for  this  ordinance,  for  so 
doing.  Their  complete  answer  to  such  a  charge  would  be 
that  they  had  not  ordered  the  disbursement  of  a  penny. 
Wliether  anything  should  be  directed  to  be  expended,  and 
how  much,  both  of  principal  and  of  interest,  would  depend 
upon  the  future  action  of  the  city  officials,  in  regard  to  the 
issue  and  redemption  of  these  warrants.  The  crime,  if  any, 
would  consist  in  voting  for  those  orders,  whose  amounts, 
together  with  the  amounts  due  upon  their  predecessors,  should 
exceed  the  legal  limit. 

I  find  no  legal  reason  for  impeaching  this  ordinance.  The 
defendant  is  entitled  to  costs. 
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STATE  V.  SOCIETY  FOR  ESTABLISHING  USEFUL  MANU- 
FACTURES. 

1.  The  caption  of  an  indictment  may,  at  common  law,  be  amended 
according  to  the  truth. 

2.  An  excavation  adjoining  a  public  highway,  or  so  near  thereto  that  a 
person,  lawfully  and  with  ordinary  care,  using  the  way,  might,  by  acci- 
dent, fall  into  it,  is  per  se  a  nuisance,  unless  proper  means  are  adopted 
to  guard  against  the  occurrence  of  such  accidents. 

3.  Whether,  if  the  excavation  existed  before  the  highway  was  laid  out, 
the  land-owner  is  bound  to  provide  guards  against  persons  falling  into 
it,  qumref  But,  in  an  indictment  against  the  land-owner  for  main- 
taining the  nuisance,  the  pre-existence  of  the  highway  need  not  be 
averred. 


On  motion  to  quash  indictment. 

Argued  at  June  Term,  1880,  before  Justices  Dixon  and 
Reed. 

For  the  motion,  >S'.  Tuttle  and  John  Hopper. 
Contra,  A.  B.  Woodruff. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.    The  defendant  moves  to  quash  this  indictment. 

The  first  reason  assigned  is  that  the  caption  is  fatally  defect- 
ive, because,  in  stating  the  time  when  the  court  was  held  at 
which  the  indictment  was  presented,  the  year  is  alleged  to  be 
"  the  year  of  our  Lord  one  eight  hundred  and  sev- 
enty-nine." 

The  caption  is  no  part  of  the  indictment  itself;  it  is  merely 
a  history  of  the  proceedings  preliminary  to  the  finding  of 
the  indictment.  It  is  drawn  up  by  the  prosecuting  attorney, 
or  clerk  of  the  court,  often  not  until  after  judgment,  or  until 
it  becomes  necessary  to  certify  the  proceedings  had.  The 
facts  which  it  recites  are  evidenced  aliunde,  in  the  minutes 
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and  files  of  the  court  wherein  the  indictment  is  found,  and 
these  sources,  therefore,  usually  afford  indubitable  proof  to  cor- 
rect any  falsity  or  supply  any  defect  existing  in  the  caption 
itself.  Hence,  it  was  distinctly  adjudged  by  this  court,  in 
State  V.  Joyies,  4  Haht.  357,  that  the  caption  might,  at  com- 
mon law,  be  amended  according  to  the  truth,  and  that  such 
amendment  could  be  made  either  in  the  court  below,  after 
remission  of  the  indictment  to  that  court,  or  in  this  court, 
upon  proper  evidence  of  the  facts  and  of  the  entries  in  the 
minutes  of  the  inferior  tribunal. 

In  the  present  case,  the  indictment  shows,  upon  its  face, 
that  it  was  presented  at  the  term  of  April,  in  the  year  one 
thousand  eight  hundred  and  seventy-nine,  and  there  is  no 
possibility  of  doubt  that  the  caption  should  state  tliat  as  the 
true  year.     It  may,  therefore,  be  amended  accordingly. 

The  second  objection  urged  against  the  indictment  is  that  it 
does  not  set  forth  facts  showing  the  defendant  to  be  guilty  of 
a  misdemeanor. 

The  indictment  alleges  that  the  defendant  was  the  owner 
and  possessor  of  a  certain  raceway,  which  ran  along  and 
adjoining  to  the  sides  of  certain  public  streets  in  Paterson, 
which  raceway  carried  waters  of  the  defendant,  of  the  depth 
of  three  feet;  that  it  was  the  duty  of  the  defendant  to  so  pro- 
tect the  sides  of  said  raceway  that  persons  traveling  along 
said  streets  might  not  fall  therein,  but  that  the  defendant,  dis- 
regarding this  duty,  kept  and  maintained  said  raceway  not 
sufficiently  protected  to  prevent  persons  from  falling  therein, 
and  unlawfully  neglected  and  omitted  to  guard  said  raceway 
so  that  ))ersons  traveling  along  said  streets  should  not  be 
liable  to  fall  therein,  to  the  common  nuisance,  &c.  The  spe- 
cific objections  here  interposed  are,  first,  that  one  making 
lawful  excavations  upon  his  own  land,  adjoining  a  highway, 
owes  no  duty  to  guard  those  passing  along  the  highway  from 
falling  therein ;  and,  vSecond,  that  if  there  be  such  a  duty,  it 
relates  only  to  excavations  made  after  the  highway  became 
such,  and  therefore  the  indictment  should  aver  that  the  high- 
way existed  before  tiie  excavation. 
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As  to  the  first  ground,  while  the  decisions  are  not  entirely 
uniform,  the  great  weight  of  autiiority  is  against  the  de- 
fendant. 

In  Howland  v.  Vincent,  10  Mete.  371,  an  excavation  had 
been  made  by  the  defendant,  within  a  foot  or  two  of  a  public 
street,  and  the  plaintiff,  passing  along  the  street,  had,  without 
negligence,  fallen  into  it.  Held,  that  the  defendant  was  not 
responsible.  But,  although  the  judge  delivering  the  opinion 
of  the  court  seems  to  assume  that  the  defendant's  right  would 
protect  him,  even  if  his  excavation  had  gone  to  the  line  of 
his  estate,  yet  he  places  the  decision  upon  the  ground  that  the 
plaintiff  was  outside  of  the  highway  when  she  met  with  the 
accident,  and  would  have  received  no  injury  had  she  kept 
within  it. 

On  the  other  hand,  many  cases  establish  or  recognize  the 
doctrine  that  an  excavation  adjoining  a  public  highway,  or  so 
near  thereto  that  a  person,  lawfully  and  with  ordinary  cau- 
tion, using  the  way,  might,  by  accident,  fall  into  it,  is  per  se 
a  nuisance,  and  only  ceases  to  be  such  when  proper  means  are 
adopted  to  guard  against  the  occurrence  of  such  accidents. 
Coupland  v.  Hardingham,  3  Camp.  398 ;  Barnes  v.  Ward,  & 
a  B.  392 ;  Hardcastle  v.  S.  Y.  R.  &  R.  D.  Co.,  4  H.  &  N. 
67;  Hounsell  v.  Smyth,  7  C.  B.  {N.  8.)  731 ;  BinTcs  v.  S.  Y. 
R.  &  R.  D.  Co.,  Z  B.&  S.  244 ;  Hadley  v.  Taylor,  L.  R.,  1 
C.  P.  53;  Birge  v.  Gardiner,  19  Conn.  507;  Beck  v.  Carter, 
6  Hun  604 ;  Temperance  Hall  Association  v.  Giles,  4  Vroom- 
260;    Vajiderbeck  y.  Hendry,  5  Vroom  467. 

Upon  the  second  point,  that  if  the  excavation  exist  before 
the  highway  is  laid  out,  the  land-owner  is  not  bound  to  guard 
the  public  from  falling  into  it,  the  law  is  perhaps  more  doubt- 
ful. While  it  is  held  to  be  no  answer  to  an  action  for  main- 
taining a  nuisance,  that  the  plaintiff  acquired  the  rights  in 
respect  to  which  he  is  damaged,  after  the  nuisance  was  created^ 
and  with  knowledge  of  its  existence — Bliss  v.  Hall,  4  Bing. 
N.  C.  183;  Tipping  v.  St.  Helen's  Smelting  Co.,  L.  R.,  1 
Ch.  App.  66 ;  Same  v.  Same,  4  B.  &  S.  608,  616,  and  11  H. 
X.  C,  642— yet,  in  Fisher  v.  Prowse,  2  B.  &  S.  770,  and  in 
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Robbins  V.  Jones,  15  C.  B.  {N.  S.)  221,  it  was  decided  that 
where  land,  upon  or  contiguous  to  which  an  excavation  exists, 
is  dedicated  to  the  public  as  a  highway,  the  dedication  must 
be  taken  to  be  made  to  the  public,  and  accepted  by  them, 
subject  to  the  inconvenience  or  risk  arising  from  the  actual 
condition  of  things.     Whether  this  doctrine  applies  only  to 
highways  created    by  dedication,  and   whether  it  is  consist- 
ent with  the  other  principle  just  mentioned,  or,  if  not,  which 
should  prevail,  it  is  unnecessary  now  to  determine,  because, 
we  think,  the  pre-existence  of  the  excavation  is  a  matter  to 
be  affirmatively  proved   in   defence,  and  not  to  be  negatived, 
in  tiie  first  instance,  by  the  prosecutor.     In  many  of  the  cases 
already  cited,  the  declarations  fail  to  aver  that  the  highway 
was  laid  out  before  the  excavation  was  made,  but  no  objection 
to  their  sufficiency  was  taken,  on  thib  ground;  and   in  prin- 
ciple, such  an  allegation  cannot  be  requisite.     In  both  civil 
and  criminal  pleading,  it  is  enough  to  state  those  facts  which 
show  tJiat  the  defendant  is  liable,  of  common  right.     1  Chit. 
PI  383 ;  State  v.  Hageman,  1  Green  314 ;  State  v.  N.  J.  Turn- 
pike Co.,  1  riarr.  222 ;  and  if  there  be  any  special  facts  which 
relieve  the  defendant  from  the  common  obligation,  they  must 
be  brought  forward  by  him,  and  need  not  be  denied,  in  antici- 
pation, by  the  prosecutor.     Now,  the  general  rule  is  that  the 
public  is  entitled  to  have  every  highway  safe  for  travel,  and 
therefore,  that  whosoever  impairs  the  safety  of  a  highway, 
commits  a  misdemeanor.     The  indictment,  in  this  case,  brings 
the  defendant  within  the  range  of  this  general  principle.     If 
the  defendant  has  a  right  to  render  the  highway  unsafe,  that 
right  is  a  special  one,  and  its  existence  cannot  be  assumed,  but 
must  be  proved. 

The  indictment  is  therefore  sufficient,  and  the  motion  to 
quash  is  denied. 
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STATE,  J.  MADISON  WATSON  ET  AL.,  PROSECUTORS,  v.  CITY 
OF  ELIZABETH. 

This  court  liaving  set  aside  an  assessment  for  street  paving,  in  the  city  of 
Elizabeth,  as  to  tJie  prosecutors  in  certiorari  only,  the  city  council  was 
thereupon  authorized,  by  the  supplement  of  the  city  charter  (Pamph. 
L.  1870,  p.  754,  §  13,)  to  vacate  the  assessment  in  toto,  and  proceed  to 
levy  a  new  one. 

On  certiorari  to  remove  assessments. 

Argued  at  June  Term,  1880,  before  Justices  DixON  and 
Reed. 

For  the  prosecutors,  J.  A.  Fay,  Jr. 
For  the  defendants,  W.  R.  Wilson. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  The  writs  in  this  and  similar  cases  bring  up 
for  review  an  assessment  made  July  1st,  1879,  for  paving 
Rah  way  avenue  from  Cherry  street  to  the  line  of  the  city  of 
Elizabeth. 

A  former  assessment  for  this  improvement  was  before  the 
court  in  State,  Watrous,  pros.,  v.  City  of  Elizabeth,  11  Vroom 
278,  and  was  set  aside  as  to  the  prosecutors,  upon  the  ground 
that  it  was  in  excess  of  the  benefits  received  by  them. 

Subsequently,  on  December  9th,  1878,  all  the  assessment 
proceedings  were  set  aside  by  resolution  of  the  city  council, 
prefaced  with  these  preambles  : 

"  Whereas,  the  Supreme  Court  of  this  state,  on  certiorari,  has 
set  aside  the  assessment  for  paving  Rah  way  avenue  from  Cherry 
street  to  the  city  line,  as  to  the  prosecutors  named  in  the  writs 
of  certiorari  ;  and  whereas,  by  an  act  of  the  legislature  of  this 
state,  entitled  'A  further  act  in  relation  to  assessments  in 
cities,'  approved  March  7th,  A.  D.  1877,  the  city  council  ia 
authorized  to  vacate  and  set  aside  said  assessment." 
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The  first  objection  to  the  present  assessment  is,  that  the  city 
council  had  no  power  to  direct  the  making  of  it,  or  to  ratify 
it  when  made,  and,  under  this  objection,  the  prosecutors  urge 
that  the  resolutions  vacating  the  former  assessment  were  void 
for  want  of  authority.  ^ 

But  we  think  the  requisite  power  for  both  vacating  the  old 
and  making  the  new  assessment,  is  to  be  found  in  a  supple- 
ment to  the  city  charter,  approved  March  17th,  1870,  {Pamph. 
L.,  p.  754,  §  13,)  which  empowers  the  city  council,  whenever 
it  discovers  that  any  proceedings  in  relation  to  street  improve- 
ments are  liable  to  be  set  aside  by  judicial  authority,  because 
of  any  informality  or  illegality  therein,  to  re-institute  such 
proceedings  from  the  point  where  such  informality  or  illegal- 
ity commences.  In  this  instance,  the  court  had  adjudged  that 
there  was  an  illegality  in  the  assessment,  and  therefore  had 
set  it  aside  as  to  the  prosecutors.  So  much,  the  city  council 
had  discovered,  as  their  preamble  shows.  By  the  settled 
practice  of  this  court,  the  whole  assessment  was  thereupoi> 
liable  to  be  vacated  by  the  court,  on  application  of  the  city. 
This,  as  a  part  of  the  law  of  the  laud,  the  council  must  be 
presumed  to  have  known.  Hence,  all  the  conditions  prece- 
dent to  the  re- institution  of  proceedings  to  assess,  according 
to  this  supplement,  existed,  and  a  formal  vacation  of  the  old 
assessment  was  a  proper  preliminary.  In  this  connection,  we 
do  not  overlook  the  general  law  relating  to  re-assessments  of 
benefits  in  cities,  approved  April  21st,  1876,  [Rev.,  p.  714,) 
but  we  think  that  law  does  not  repeal  the  foregoing  provisions 
of  the  charter.  State  v.  Mintm,  3  Zab.  529 ;  State,  M.  & 
E.  R.  R.  Co.,  pros.,  v.  Commissioners  of  Railroad  Taxation, 
9  Vroom  472.  Nor  do  we  base  the  authority  upon  the  stat- 
ute particularly  mentioned  in  the  second  preamble,  {Rev.,  p. 
1357,)  because  we  incline  to  the  opinion  that  it  refers  only 
to  such  assessments  as  are  void  or  voidable /or  the  reason  that 
they  have  been  levied  wholly  upon  the  line  of  the  improve- 
ment. In  our  judgment,  the  supplement  which  we  have 
cited  gives  sufficient  warrant  for  the  present  assessment. 
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The  second  ground  of  ol)jection  is,  that  the  assessment 
exceeds  the  amount  which  this  court  fixed  as  the  limit  of 
assessment  on  the  prosecutors'  lands,  in  the  Watrous  case,  (11 
Vroom  278.)  But  it  is  a  mistake  to  suppose  that  this  court 
has  appointed  any  suc|j  limit. 

Third,  it  is  claimed  that  the  assessment  exceeds  the  benefit. 
As  to  this  matter,  the  evidence  against  the  report  is  not  satis- 
factory. The  prosecutors  endeavor  to  sustain  their  position, 
upon  the  idea  that  the  fair  cost  of  the  work  done  would  not 
equal  the  amount  assessed.  This  amount  is  $56,494.76,  levied 
July  1st,  1879.  The  improvement  was  completed  before 
July  1st,  1874,  and  therefore  tliis  sum  includes  five  years' 
interest  on  what  must  be  regarded  as  original  cost.  A  simple 
calculation  shows  such  cost  to  be  about  $42,000.  The 
estimated  contract  price  was  $47,980;  tiie  actual  cost  was 
$57,830.  The  difference  between  these  sums  and  tiie  prin- 
cipal of  the  assessment,  affords  a  fair  margin  of  allowance  for 
the  admitted  defects  of  the  work. 

The  assessment  should  be  aflSrmed,  with  costs. 


STATE,  KIRKPATRICK  ET  AL.,  PROSECUTORS,  v.  COMMIS- 
SIONERS OF  STREETS  AND  SEWERS  IN  THE  CITY  OF 
NEW  BRUNSWICK,  ET  AL. 

1.  A  writ  of  certiorari  should  be  directed  to  the  person  or  body  having 
legal  custody  of  the  record  to  be  certified. 

2.  If  a  writ  of  certiorari  be  directed  to  the  proper  party,  and  also  to  an 
improper  party,  it  may  be  quashed  as  to  the  latter  and  retained  as  to 
the  former. 

3.  Laches,  in  suing  out  a  writ  to  review  an  assessment,  or  a  statutory  lim- 
itation as  to  time,  will  bar  all  complaint  except  as  to  the  constitu- 
tionality of  the  law  under  wiiich  the  assessment  was  levied. 

4.  A  law  directing  an  assessment  for  street  improvements  to  be  imposed 
upon  the  lots  of  land  in  front  of  which  the  work  is  done,  is  valid  as 
to  the  flagging  and  curbing  of  sidewalks,  and  invalid  as  to  gutters 
which  are  a  part  of  the  roadway. 
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Kirkpatrick  v.  Commissioners. 
On  motion  to  dismiss  writ  of  cetiiorari. 

Argued  at  June  Term,  1880,  before  Justices  Dixon  and 
Reed. 

For  the  prosecutors,  C.  T.  Cowenhoven. 
For  the  defendants,  A.  V.  SchencL 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J.  This  certiorari  brings  up  an  assessment  made 
by  "The  Commissioners  of  Streets  and  Sewers  in  the  City  of 
New  Brunswick."  The  writ  was  directed  to  not  only  these 
commissioners,  but  also  to  "  The  Mayor  and  Common  Council 
of  the  City  of  New  Brunswick."  The  commissioners  have 
made  return,  but  the  city  asks  to  have  the  writ  quashed  as  to 
the  municipality,  on  the  ground  that  it  has  not  custody  of  the 
record  to  be  certified,  and  hence  should  not  have  been  com- 
manded to  make  return. 

This  position  is  well  taken.  The  act  providing  for  the 
commission  [Pamph.  L.  1871,  p.  795,)  empowers  the  com- 
missioners to  make  the  assessment,  enter  it  in  their  books,  and 
collect  the  amount  or  enforce  the  lien.  The  assessment 
remains  with  them  for  all  purposes.  They  are  also  created  a 
quasi  corporation,  with  power  to  prosecute  or  defend  any 
action  or  process  in  law  or  in  equity.  They,  therefore,  as  the 
legal  custodians  of  the  record,  should  alone  have  been  com- 
manded to  certify  it  for  review.  Morris  Canal  Co.  ads.  State, 
2  Green  411 ;  State  v.  Howell,  4  Zab.  519  ;  State  v.  Browning, 
4  Dutcher  556. 

When  it  is  sought  not  only  to  reverse  the  proceedings  of 
inferior  tribunals,  but  also  to  assail  rights  acquired  upon  the 
sti-ength  of  them,  it  is  proper  to  bring  in  the  persons  claim- 
ing these  rights,  and  this  may  conveniently  (though  perhaps 
inartistically)  be  done,  by  directing  the  writ  to  them  and 
serving  it  upon  them.    Fleischauer  v.  West  Hoboken,  10  Vroom 
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421;    Siedler  v.    Chosen  Freeholders,  10  Vroom  632;    State^ 
Kiernan,  pros.,  v.  Jersey  City,  11  Vroom  483. 

But  in  this  case,  all  the  rights  of  the  municipality,  by  force 
of  these  assessments,  are  legally  confided  to  the  guardianship 
of  these  commissioners. 

As  to  the  city,  therefore,  the  writ  should  be  quashed,  with 
costs. 

But  I  see  no  reason  why  this  misdirection  should  impair 
the  writ  as  to  the  commissioners.     So  far  as  they  are  con- 
cerned, it  is  mere  surplusage. 
+  It  is  further  sought  to  have  the  writ  dismissed  for  laches  in 

suing  it  out. 

The  writ  was  issued  March  8th,  1880;  the  assessment 
which  it  brings  up  was  made  and  entered  in  December,  1873. 
Such  delay  has  been  held  to  bar  all  complaint  except  as  to 
the  constitutionality  of  the  law  under  which  the  assessment  was 
imposed.     State,  Weart,  pros.,  v.  Jersey  City,  12  Vroom  510. 

The  act  creating  the  commission  (Section  28)  also  directs 
that  no  writ  of  certiorari  be  allowed  to  set  aside  any  assess- 
ment under  it,  after  six  months  from  the  time  of  entering  the 
assessment.  This  provision  prevents  any  review  by  certiorari, 
save  for  unconstitutionality  in  the  law.  State,  Van  Cleef, 
pros.,  V.  Commissioners,  &c.,  9  Vrooyn  320 ;  Traphagen  v.  Wesi 
Hoboken,  10  Vroom  232. 

But  the  prosecutors  set  up  the  law  as  unconstitutional. 

The  assessment  brought  up  is  for  flagging  the  sidewalk  in 
front  of  the  property  of  Kirkpatrick  and  Ballard,  two  of  the 
prosecutors,  and  for  flagging,  curbing,  and  guttering  in  front 
of  the  property  of  Mrs.  Robins,  the  third  prosecutor.  The 
seventh  section  of  the  act  requires  all  assessments  to  be  levied 
upon  the  lots  of  land  in  front  of  which  the  work  is  done. 
This  provision  has  been  held  to  be  constitutional  as  to  side- 
walks. State,  Sigler,  pros.,  v.  Fuller,  5  Vroom  227 ;  State, 
Agens,  pros.,  v.  Newark,  8  Vroom  415,  423. 

Hence,  the  prosecutors  first  named  have  no  ground  of  com- 
plaint, and  as  to  them,  the  writs  must  be  dismissed,  with 
costs. 
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But  Mrs  Robins'  land  is  assessed  for  making  gutters  also. 
These  we  understand  to  be  a  part  of  the  roadway,  and  con- 
structed for  its  use.  If  so,  her  property  can  be  assessed  there- 
for only  under  a  law  which  authorizes  an  assessment  accordmg 
to  benefits,  and  the  present  act  is,  pro  tanto,  nnconstitutional. 
Agms  V.  NewarJc,  supra.  As  to  her,  therefore,  the  writ  should 
stand. 


STATE,   BENJAMIN  F.  DAVIS,  PKOSECUTOB,  Y.  TOWNSHIP 
OF  DELAWAEE. 

An  order  of  a  court  refusing  to  amend  its  records,  is  not  reviewable  for 


error. 


This  writ  brings  up  an  order  discharging  a  rule  made  m 
the  Court  of  Quarter  Sessions  of  Camden  county.  The  rule 
discharo-ed  was  a  rule  to  show  cause  why  a  judgment  entered 
in  a  cause  in  said  court,  wherein  said  Davis  was  defendant, 
and  the  overseer  of  the  poor  of  said  township  was  plaintiti, 
should  not  be  set  aside. 

Argued  at  June  Term,  1880,  before  Justices  Dixon  and 
Reed. 

For  the  prosecutor,  /.  E.  Troth  and  T.  H.  Dudley. 
For  the  defendant,  A.  C.  Scovel. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  This  cause  was  before  this  court  at  February 
Term,  1879.  The  case  is  reported  in  12  Vroom  55.  The 
objective  point  of  attack  was  then,  as  now,  an  alleged  irregu- 
larity in  taking  the  verdict  upon  which  the  judgment  is 
entered.    The  cause  was  a  bastardy  proceeding.    On  the  occa- 
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siou  of  the  trial  of  the  appeal  in  the  Sessions,  the  verdict  was 
taken  by  the  crier,  in  the  absence  of  the  judges. 

Upon  this  verdict,  an  order  of  filiation  was  made.  This 
order  was  brought  into  this  court  by  a  writ  of  certiorari, 
testimony  taken  as  to  facts  in  respect  to  the  taking  of  the 
verdict,  and,  upon  the  argument,  it  was  insisted  that  the  ver- 
dict taken  before  the  crier  alone  was  a  nullity,  and  so  would 
not  support  the  judgment.  The  record  brought  up  by  the 
writ  set  out  that  the  verdict  was  returned  into  court. 

This  court  held  that  no  error  could  be  assigned,  to  the 
effect  that  a  fact  existed  which  contradicted  the  record.  It 
was  therefore  ruled  that,  inasmuch  as  the  record  showed  the 
return  in  open  court,  no  evidence  could  be  received  to  show 
that  the  verdict  was  not  so  taken.  That  writ  was  dismissed. 
The  prosecutor  then  applied  to  the  Court  of  Quarter  Sessions 
for  a  rule  to  show  cause  why  the  judgment  of  filiation  should 
not  be  set  aside.  Testimony  was  taken,  to  be  used  upon  the 
argument  of  the  rule,  which  testimony  was  directed  to  the 
point  that  the  verdict  was  not  taken  in  court,  but  before  the 
crier  alone,  Upon  argument,  the  rule  to  show  cause  was  dis- 
charged. The  order  discharging  the  rule,  and  the  proceed- 
ings preceding  it,  are  again  brought  into  this  court  by  the 
present  writ. 

The  record  now  in  court  presents  the  same  aspect,  in  regard 
to  the  point  of  controversy,  as  when  it  was  here  before.  It 
contains,  still,  the  statement  that  the  jury  returned  in  court 
and  delivered  their  verdict.  It  is  apparent,  under  the  rule 
previously  announced  in  this  case,  that  so  long  as  this  state- 
ment remained  as  part  of  tlie  record,  no  attack  could  be  made 
upon  the  judgment,  based  ujjon  the  untruth  of  that  statement. 
The  rule  to  show  cause,  therefore,  to  receive  any  consideration, 
must  be  treated  as  a  rule  to  amend  the  record,  by  eliminating 
the  objectionable  statement  from  the  record,  so  that  there 
shall  be  no  verdict  to  support  the  judgment.  Treating  the 
rule — as  I  think  we  fairly  can  treat  it — as  including  all  this 
in  its  attack  upon  the  judgnaent,  the  prosecutor  very  properly 
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made  his  application  to  the  court  wherein  the  record  was 
made. 

The  power  of  the  Court  of  Quarter  Sessions  to  make  such 
an  amendment,  is  unquestioned.  The  power  inheres,  in  every 
tribunal,  to  take  care  that  the  record  of  its  transactions  shall 
speak  the  truth. 

Errors  may  exist  in  the  record,  by  accident,  by  misunder- 
standing the  rulings  of  the  court,  or  by  tiegligence,  or  mis- 
prision of  the  clerk.  The  record  imports  absolute  v.erity, 
and  it  is  of  the  utmost  consequence  that  it  should  be  scanned 
with  the  closest  circumspection,  and  whenever  it  is  manifest 
to  the  court,  either  by  judicial  knowledge  or  conclusive  evi- 
dence, that  the  record  does  not  speak  the  truth,  that  it  should 
be  corrected.  It  is  therefore  not  surprising  that  courts  have 
always  exercised  their  authority  in  this  respect,  by  adding 
to  the  record  that  which  had  clearly  been  omitted,  and  by 
expunging  from  the  record  that  which  was  untrue. 

Nor  is  the  right  to  exercise  this  privilege  limited  to  any 
stated  period  of  time.  There  is  no  limitation  which  will 
prevent  a  correction  where  there  is  that  conclusive  evidence 
which  satisfies  the  court  that  the  amendment  should  be 
made. 

It  was  i)ropounded,  upon  the  argument,  that  the  power  of 
the  court  ceased  with  the  term  in  which  the  judgment  was 
entered.  This  view  is  the  result  of  a  failure  to  distinguish 
between  the  change  of  a  judicial  act  and  a  change  in  the 
record  of  a  judicial  act,  so  as  to  cause  the  record  to  con- 
form to  the  truth.  There  is  abundant  authority  to  the  effect 
that  a  judgment  rendered  by  a  tribunal  can  be  modified 
during  the  term  in  which  it  is  entered,  but  that  it  cannot  be 
changed  subsequently.  But  there  is  no  authority  which  holds 
that  if  the  clerk  enters  a  judgment  which  differs  from  that 
really  rendered,  the  court  cannot,  at  any  time,  cause  the  record 
to  state  the  judgment  truly.  This  distinction  is  clearly 
defined  in  the  cases  of  Dewey  v.  Ten  Eyck,  Penn.  *1023,  and 
Prohasco  v.  Probasco,  Id.  *1013. 

The  followino;  are  cases  in  which  the  amendment  of  records 
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have  been  made  within  various  periods  of  time,  subsequent 
to  the  making  of  the  record :  Hart.v.  Reynolds,  3  Cow.  42,  n.; 
Tillotson  V.  Cheethavi,  3  Johns.  95 ;  Balch  v.  Shaw,  7  Cash, 
282 ;  Doty  v.  Rigour,  9  Ohio  St.  526  ;  Mayo  v.  Whitsen,  2 
Joyces  L.  231 ;  Paddon  v.  Bartlett,  3  Ad.  &  El.  885. 

It  is  apparent,  from  these  cases,  that  there  existed  no  tem- 
poral limitation  upon  the  power  of  the  court  to  make  the 
amendment.  Noi*did  the  court  refuse  to  make  an  amend- 
ment, upon  the  ground  of  a  want  of  power.  The  action  of 
the  court  was  founded  upon  tiie  fact  that  over  two  years 
had  elapsed  before  making  the  application  to  amend;  that 
the  error,  if  proven,  was  technical,  and  that,  in  the  mean- 
time, a  suit  had  been  brought  upon  the  bond  given  in  the 
bastardy  proceeding.  It  is  the  propriety  of  this  action  of 
the  Court  of  Quarter  Sessions  that  we  are  called  upon  to 
review. 

It  does  not  involve  a  question  of  power,  but  a  question  of 
judicial  discretion.  Were  it  the  former,  it  would  be  review- 
able ;  as  it  is  the  latter,  we  have  no  more  power  to  review  it 
than  if  it  was  a  refusal  to  amend  the  pleadings  in  a  cause. 

The  unreviewable  character  of  the  act  of  the  court,  in 
amending  or  refusing  to  amend  the  pleadings,  is  well  settled 
in  this  state.     Stew.  Dig.,  p.  460,  §  6. 

The  action  of  a  court  relative  to  any  part  of  its  records,  is 
within  the  same  rule.  It  is  an  act  of  discretion,  and  not  of 
right.  Each  court  is  the  guardian  of  its  own  record,  and  in 
each  court  subsists  the  sole  authority  to  see  that  its  proceed- 
ings are  accurately  recorded.  The  leading  case  in  England,, 
upon  the  subject  now  under  discussion,  is  j)robably  tliat  of 
Mellish  V.  Richardson,  1  CI.  &  Fin.  224.  In  this  case,  a  writ 
of  error  had  been  taken  to  the  Court  of  Kind's  Bench,  fr(»m 
a  judgment  rendered  in  the  Common  Pleas.  The  judgment 
brought  up  was  reversed.  In  the  meantime,  both  the  verdict 
and  the  judgment,  in  the  Common  Pleas,  had  been  in  that  court 
amended.  Afterward,  the  Court  of  King's  Bench  amended 
the  transcript,  in  accordance  with  the  amendment  in  the  Com- 
mon Pleas,  and  the  Court  of  King's  Bench  then,  upon  the 
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amended  record,  affirmed  tlie  judgment  of  the  Common  Pleas. 
Upon  this  judgment  of  affirmance,  a  writ  of  error  was  brought 
to  the  House  of  Lords.  After  argument  there,  Lord  Tenter 
den  said  :  "  This  case  seems  to  resolve  itself  into  this  ques- 
tion— whether  it  is  competent  for  a  court  of  error  to  examine 
the  propriety  of  an  amendment  of  the  record  in  the  court 
below,  on  the  order  for  the  amendment  being  sent  up  as  a 
part  of  the  record."  Upon  the  question  being  put,  it  was 
ruled  that  a  court  of  law  has  authority  over  its  own  records, 
which  it  may  amend  even  after  error  is  brought.  It  was 
further  ruled  that  a  court  of  error  will  not  inquire  into  the 
propriety  of  an  amendment  made  in  the  court  below.  In  the 
subsequent  case  of  Scales  v.  Cheese,  12  M.  &  W.  685,  the 
writ  of  distringas  juratores  and  the  Nisi  Prius  record  were 
amended  by  order  of  the  Court  of  Exchequer.  Upon  error 
brought  to  the  Exchequer  Chamber,  this  amendment  was 
assigned  for  error.  The  writ  was  dismissed,  the  court  observ- 
ing that,  after  the  case  of  Mellish  v.  Richardson,  the  matter 
should  not  be  discussed. 

The  same  rule  obtains  in  the  federal  courts.  Marine  Co.  v. 
JHodgson,  6  Cranch  206. 

In  Matheson  v.  Grant,  2  How.  263,  the  record  of  a  verdict 
was  amended  in  the  Circuit  Court,  and  it  was  held  not  review- 
able by  writ  of  error. 

The  same  doctrine  is  announced  in  Varnum  v.  Bissell,  14 
Pic/c.  191,  and  in  Luysten  v.  Sniffi,n,  1  Barb.  428. 

The  rule  which  stands  in  the  way  of  a  review  of  an  order 
to  amend,  of  course  prevents  a  review  of  an  order  refusing  to 
amend.  Therefore,  a  writ  of  mandamus  will  not  go  to  a 
court  to  compel  it  to  alter  its  record,  so  that  it  will  correspond 
with  the  state  of  facts  disclosed  by  affidavits.  High  on  Man- 
damus, §  154;  Rex  v.  Justices  of  Suffolk,  5  iV.  (fc  M".  139. 

In  Rex  V.  Hewes,  3  Ad.  &  El.  725,  the  jury  returned  a 
verdict  of  "  guilty  by  mischance."  After  some  discussion  by 
counsel  as  to  the  effi^ct  of  this  verdict,  the  jury  were  told 
that  they  must  find  either  guilty  or  not  guilty.  They  found 
"guilty,  with  a  recommendation  to  mercy."    Application  was 
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made  to  the  Court  of  King's  Bench  for  a  writ  of  mandamus 
to  compel  the  court  below  to  alter  the  minute  of  the  verdict,  so 
as  to  show  the  first  verdict.  The  court  refused  the  mandamus, 
upon  the  ground  that  they  could  not  interfere  with  the  exer- 
cise of  a  discretionary  power  in  the  lower  court.  Littledale^ 
J.,  remarked :  "  If  a  motion  for  a  mandamus  were  enter- 
tained in  such  a  case  as  this,  parties  would  come  from  every 
court  of  criminal  jurisdiction  in  the  kingdom,  to  have  records 
altered." 

The  practice  in  this  state  has  been  in  accord  with  the  rule 
supported  by  these  cases.  For  instance,  it  is  a  well-settled 
rule  that,  upon  certiorari,  the  certificate  of  the  justice  as  ta 
what  occurred  in  the  cause  before  him,  cannot  be  contradicted. 
Stew.  Dig.,  "Certiorari;'  p.  127,  §  193-196. 

Contentions  are  not  unfrequent  as  to  whether  the  justice 
has  stated  correctly,  or  stated  all  that  occurred  before  him. 

Now,  while  this  court  will  compel  him  to  certify  what 
occurred,  it  will  not  compel  him  to  certify  that  a  fact  occurred 
in  a  particular  way.  Nor  is  there  an  instance  of  a  successful 
attempt  to  review  a  refusal  of  a  justice  to  certify  a  matter  as 
occurring  in  a  particular  way,  or  a  refusal  to  change  his  cer- 
tificate, in  respect  to  a  matter  which  his  transcript  covers. 

And  I  do  not  think  there  is  an  instance  where  this  court 
has  asserted  a  right  to  control  an  inferior  court  in  regard  to 
the  accuracy  of  the  records  of  that  court. 

My  conclusion  is,  that  the  order  brought  here  by  this  writ 
is  one  not  reviewable,  and  that  the  writ  should  be  dismissed^ 
with  costs. 


SAMUEL  BRADEN  ET  AL.  v.  JOHN  F.  WARD. 

The  right  of  lien  for  an  attorney's  costs  exists  only  where  he  has 
received  money  upon  the  judgment  in  the  cause,  or  he  has  arrested  it 
in  transitu,  or  where  the  defendant  has  paid  the  judgment  after  receiv- 
ing notice  of  the  attorney's  claim. 
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2.  A  release  under  seal  of  a  judgment,  although  it  appears  that  the  con- 
sideration paid  for  such  release  is  less  than  the  judgment,  is  a  satisfac- 
tion of  the  judgment. 

3.  The  act  of  1875,  permitting  the  presumption  of  a  consideration  in 
sealed  instruments  to  be  rebutted,  was  not  intended  to  invalidate  instru- 
ments where  the  consideration  intended  to  pass  by  the  parties,  was 
paid  ;  nor  does  the  act  apply  to  releases. 

This  cause  is  before  the  court  upon  return  to  a  rule  to  show 
cause  why  an  order  should  not  be  made  prohibiting  the 
assignment  or  satisfaction  of  a  certain  judgment  in  this  court, 
until  one-third  of  the  amount  of  said  judgment  shall  have 
been  paid  to  John  C  Lee  and  John  M.  Brown.  The  facts 
upon  which  the  order  is  asked,  will  aupear  in  the  opinion. 

Argued  at  June  Term,  1880,  before  Justices  Dixon  and 
Reed. 

For  the  relators,  G.  Collins. 
For  the  respondent,  John  Linn. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  Samuel  Braden  had  been,  previous  to  1874, 
employed  as  a  laborer  in  putting  down  iron  water-pipes,  in 
the  city  of  Toledo.  His  employers  were  Ward  &  Rutherford. 
While  so  employed,  Braden  was  injured.  He  employed  the 
firm  of  Lee,  Brown  &  Hueston,  lawyers  practicing  at  Toledo, 
to  bring  an  action.  The  result  was  a  judgment  in  the  Court 
of  Common  Pleas  of  Lucas  county,  Ohio,  in  favor  of  Braden, 
against  Ward  &  Rutherford,  for  the  sum  of  $1500,  with 
$263.05  costs  of  suit ;  $209  was  realized  upon  execution, 
which  was  applied  to  a  part  payment  of  the  costs. 

After  further  litigation  in  Ohio,  by  direction  of  Lee,  Brown 
&  Hueston,  an  action  was  brought  by  Messrs.  Collins  & 
Corbin,  in  this  state,  upon  the  Ohio  judgment,  and  a  judg- 
ment obtained  in  this  court,  on  April  10th,  1879,  for 
$1941.89. 
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On  the  20th  of  February,  1880,  Braden,  who  was  then 
residing  in  Ireland,  executed  to  Ward  &  Rutherford  an 
acknowledgment  of  satisfaction  of  the  judgment,  with  a 
power  to  satisfy  the  same  of  record. 

Lee,  Brown  &  Hueston  now  claim  that  the  said  judgment 
cannot  be  satisfied  until  they  are  first  paid  a  certain  sum  of 
money  due,  by  an  arrangement  with  Braden  before  the  com- 
mencement of  the  suit. 

This  arrangement  was  reduced  to  writing,  and,  by  its  terms, 
out  of  the  amount  to  be  realized  from  said  suit,  Lee,  Brown 
&  Hueston  were  to  be  paid  all  the  costs  and  expenses  of  the 
suit,  and  one-third  of  the  remainder.  Ward  &  Rutherford 
were  not  apprised  of  the  existence  of  this  agreement.  Collins 
&  Corbin  had  no  knowledge  of  its  existence  till  after  the  exe- 
cution of  the  power  by  Braden. 

It  appears  that  Ward  inquired  of  Mr.  Corbin  for  the  resi- 
dence of  Braden,  and  that  Mr.  Corbin  was  unable  to  render 
tlie  information.  The  first  intelligence  which  Ward  received 
of  Braden's  place  of  residence,  was  from  a  letter  from  Braden, 
inquiring  whether  Ward  had  paid  any  money  upon  the  judg- 
ment. Tiiis  letter  was  dated  November  17th,  1879.  Then 
Ward  opened  a  communication  with  Braden,  which  resulted 
in  his  payment  of  §1000  or  $1200  to  Braden,  who  then  exe- 
cuted his  satisfaction-piece. 

Of  the  existence  of  any  agreement  between  Braden  and 
his  attorneys,  Ward  appears  to  have  been  entirely  unconscious, 
at  the  time  of  his  settlement  with  Braden. 

The  legal  rule  by  which,  in  view  of  these  facts,  the  rights 
of  the  relators  are  to  be  determined,  does  not  seem  to  be 
doubtful. 

It  was  undoubtedly  well  settled  in  England,  in  both  the 
Courts  of  King's  Bench  and  Common  Pleas,  that  an  attorney 
had  a  lien  upon  the  money  recovered  by  his  client,  to  the 
amount  of  his  bill  of  costs.  If  the  money  came  to  his  lands, 
he  might  retain  the  amount  of  his  bill.  He  might  also  stop 
the  money  in  transitu,  if  he  could  lay  hold  of  it. 
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It  was  also  lield  that  if  tlie  defendant's  attorney  pay  to  the 
plaintiff  the  debt  and  costs  recovered,  after  notice  to  the 
defendant  not  to  do  so  till  his  bill  has  first  been  satisfied,  the 
former  is  liable  to  pay  over  again,  to  tlie  latter,  the  amount 
of  his  lien.     1  Tidd's  Frac.  338. 

Where,  however,  the  defendant — not  having  any  notice  to 
the  contrary — compromised  the  debt  and  costs  with  the  plain- 
tiff before  liis  attorney  had  been  paid,  the  Court  of  King's 
Bench  would  not  oblige  the  defendant  to  repay.  Welsh  v. 
Hole,  Doug.  238. 

And  in  the  Court  of  Common  Pleas,  where  there  was  no 
evidence  of  fraud  or  collusion,  the  defendant  was  permitted 
to  compromise  the  action  without  consulting  the  attorney  of 
the  plaintiff.     Chapman  v.  Haw,  1  Taunt  341. 

There  is  no  instance  in  the  practice  of  the  English  courts 
where  the  right  of  lien  for  costs  has  been  enforced,  except 
where  the  attorney  has  possession  of  the  money  received  upon 
the  judgment,  or  has  arrested  it  in  transitu,  or  else  the  defend- 
ant has  received  notice  of  the  claim  of  the  plaintiff's  attorney 
before  settling  the  judgment. 

This  rule  as  to  the  necessity  of  notice  is  generally  adopted 
by  the  courts  of  this  country.  It  has,  however,  been  here 
held  that  the  notice  need  not  be  a  personal  notice  by  the 
plaintiff's  attorney  to  the  defendant.  Any  notice  of  the 
existence  of  the  claim,  and  that  it  will  be  asserted,  is  suffi- 
cient. Lake  v.  Ingham  3  Vt.  158;  Heartt  v.  Chipman,  2 
Aik  162. 

If,  by  the  circumstances  surrounding  the  transaction,  it  was 
manifest  that  the  defendant's  acts  were  induced  by  a  desire  to 
enable  the  plaintiff  or  his  assignee  to  avoid  such  a  claim,  it 
would  show  a  sufficient  knowledge,  on  his  part,  of  its  exist- 
ence. The  court  would  ignore  the  settlement  as  one  made  by 
a  collusion.     Martin  v.  Hawks,  15  Johns.  405. 

It  was  in  view  of  such  collusive  transactions  that  Chief 
Justice  Horn  blower  remarked,  in  Berry  v.  Berry,  2  Harr. 
440:  "Parties  to  a  suit  may  undoubtedly  compromise  or 
terminate  it  as  they  please,  without  consulting  their  attorneys, 
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provided  they  do  it  in  good  faitli,  and  their  attorneys  must 
look  to  their  respective  clients  for  their  costs.  But  where  the 
parties  enter  into  a  collusive  agreement  to  practice  a  fraud 
upon  their  attorneys,  the  court  will  not  aid  them  to  consum- 
jnate  their  unjust  designs." 

There  is  in  this  case  no  evidence  of  collusive  action  which 
would  imply  that  the  defendants  had  any  knowledge  of  the 
claim  of  plaintiff's  attorneys. 

Assuming,  therefore,  that  there  was  a  payment  and  satis- 
faction of  this  judgment,  there  is  no  right  of  lien  which  this 
court  can  enforce.  This  renders  it  unnecessary  to  discuss  a 
question  which,  had  we  found  the  existence  of  such  notice, 
would  have  confronted  us.  This  question  is  whether  this 
agreement  to  pay  costs  and  expenses  out  of  the  amount  to  be 
realized,  and  that  the  attorneys  of  plaintiff  should  receive 
one-third  of  the  remainder  of  the  judgment,  could  be  enforced 
by  this  court  by  treating  the  right  of  lien  for  all  these  sums 
as  of  equal  validity  with  the  right  of  lien  for  costs.  In 
favor  of  such  a  right  is  the  case  of  Marshall  v.  Meech,  51 
iV.  Y.  140 ;  contra,  the  cases  of  Forsythe  v.  Beveridge,  52  III. 
268,  and  Welk  v.  Hatch,  43  N.  H.  246. 

No  such  question  could  have  arisen  in  England,  because 
such  an  arrangement  was  there  void. 

Without  regard  to  this  question,  we  find  that  if  there  was 
a  satisfaction  of  this  judgment,  the  relators  take  nothing  by 
their  rule.  They  contend  further,  however,  that  there  has 
been  no  satisfaction  of  this  judgment.  This  contention  is 
based  upon  the  fact  that  Braden  received  only  $1200  for  a 
judgment  for  $1941,  and  the  rule  is  invoked  that  the  pay- 
ment of  a  less  sum  will  not  satisfy  a  debt.  Cumber  v.  Wane, 
1  Smith's  Lead.  Cas.  439 ;  Daniels  v.  Hatch,  1  Zah.  391. 

One  of  the  exceptions  to  this  rule  is  when  the  payment  is 
acknowledged  by  a  release  under  seal.  "  But  if  the  obligee  or 
feoffee  do  at  the  day  receive  a  part,  and  thereof  make  an 
acquittance,  under  his  seal,  in  full  satisfaction  of  the  whole,  it 
is  sufficient  by  reason  of  the  deed  amounteth  to  an  acquittal." 
Co.  Litt.  212  b. 
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There  was  such  an  acquittal  given  by  Braden  to  Ward  & 
Rutherford. 

The  relators  contend,  again,  that  the  character  of  a  sealed 
instrument  has  been  so  changed  by  tiie  act  of  1875,  {Rev.,  p. 
387,  §  52,)  that  the  acquittance  has  lost  its  common  law  signi- 
fication. 

The  act  reads,  that  "  In  every  action  upon  a  sealed  instru- 
ment, or  where  a  set-off  is  founded  on  a  sealed  instrument, 
the  seal  shall  be  only  presumptive  evidence  of  a  sufficient 
consideration,  which  may  be  rebutted,  as  if  such  instrument 
was  not  sealed." 

I  do  not  think  this  act  aids  the  relators.  If  this  statute 
includes  within  its  operation  sealed  instruments  like  the 
release  attacked,  and  it  were  permissible  to  inquire  into  its 
consideration,  1  do  not  see  how  it  would  invalidate  this 
acquittance. 

This  act  received  a  construction  in  the  case  of  Aller  v.  AUer, 
11  Vroom  449.  It  was  in  that  case  held  that  the  design  of 
the  act  was  not  to  change  the  character  of  a  sealed  instru- 
ment not  shown  to  be  fraudulent  or  illegal.  It  was  held  that 
a  voluntary  gift  made  under  seal  Avas  enforceable — that  in 
sealed  instruments  where  it  was  evident  no  consideration  was 
intended,  the  absence  of  a  consideration  was  not  essential. 

By  the  same  reasoning,  when  it  appears  that  the  considera- 
tion which  the  j)arties  intended  to  pass,  actually  did  pass,  the 
instrument  is  valid.  That  is  the  admitted  fact  concerning  the 
consideration  for  this  release. 

But  the  act  was  never  intended  to  operate  upon,  and  its 
terms  do  not  include  a  release  under  seal.  This  release 
is  not  a  sealed  instrument  upon  which  an  action  is  brought^ 
nor  upon  which  a  set-off  is  founded.  This  seems  too  obvi- 
ous for  discussion. 

If  any  authority  for  such  a  view  is  requisite,  it  is  found  in 
the  construction  placed  upon  it  by  the  courts  of  New  York, 
whence  this  act  comes. 

It  is  found  set  out  in  the  opinion  in  the  case  of  Calkins  v» 
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Long,  22  Barb.  99,  where  the  act  is  construed,  and  also  in  the 
case  of  GiUeUmd,  Ex'r,  v.  Failing,  5  Den.  308. 

In  Stearns  v.  Tajjpin,  5  Duer  294,  it  was  expressly  held 
that  the  statute  did  not  apply  to  a  release  under  seal. 

The  rule  is  discharged,  with  costs. 


STATE,  HENEY  P.  SIMMONS,   PKOSECUTOE,  v.  CITY  OF 
PASSAIC. 

1.  The  character  of  a  turnpike  or  plank  road,  as  a  street,  when  so  used 
by  the  citizens  of  a  city  within  which  it  lies,  cannot  be  questioned  by 
any  persons  except  the  owners  of  the  franchise. 

2.  When  a  common  council,  with  power  to  remove  one  commissioner, 
improperly  removes  three  and  re-appoints  tlie  two  improperly 
removed,  with  an  additional  one,  and  the  three  proceed  and  make  an 
assessment,  it  will  not  be  affected  by  such  improper  removal  of  the 
two. 

3.  A  was  assessed  one-third  of  the  entire  expense  of  a  sidewalk  grading, 
nearly  all  of  which  was  done  in  front  of  the  property  of  others,  wliile 
he  did  nearly  all  his  own  grading.  The  assessment  against  him  of 
the  whole  cost,  in  the  proportion  of  his  frontage  to  the  entire  frontage, 
set  aside. 

This  writ  brings  up  a  special  assessment  upon  the  property 
of  the  prosecutor,  for  a  part  of  the  expense  of  grading  the 
westerly  side  of  Main  avenue,  known,  at  the  time  of  th-e  exe- 
cution of  the  improvement,  as  the  New  York  and  Paterson 
plank  road,  within  the  limits  of  the  city  of  Passaic.  The 
reasons  urged  for  the  vacation  of  this  assessment  will  appear 
in  the  opinion. 

Argued  at  June  Term,  1880,  before  Justices  Dixon,  Reed 
and  Parker. 

For  the  prosecutor,  H.  K.  Coddington. 
For  the  defendants,  e/.  E.  Stoutenburgh. 
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Reed,  J.  The  first  reason  why  th«  prosecutor  alleged  this 
assessment  should  be  vacated  is,  because  no  application  was 
ever  made  for  the  improvement.  But  at  the  time  of  the  com- 
mencement of  the  present  improvemeut,  no  application  was 
necessary.  Charter  of  the  city  of  Passaic,  Pamph.  L.  1873, 
p.  507. 

The  second  reason  is,  that  the  land  upon  which  the  work 
was  done,  was  not  a  street. 

The  point  made  is,  that  the  power  of  assessment  conferred 
by  the  charter  is  limited  to  work  done  upon  a  street,  and  that 
this  work  was  done  upon  a  road  owned  by  a  plank  road  com- 
pany. 

It  appears  to  be  true  that  Main  street  was  the  property  of 
the  plank  road  company.  It  had,  however,  for  years,  been  a 
principal  business  street  of  the  city  of  Passaic.  I  consider  the 
law  settled,  in  this  state,  to  this  effect — that  the  use,  as  a  street, 
by  the  citizens  of  a  municipality  within  which  it  lies,  of  a 
turnpike  or  plank  road,  gives  it  the  character  of  a  street,  to  the 
degree  that  its  existence  as  such  cannot  be  questioned  by  any 
party  other  than  the  company  whicii  owns  the  turnpike  or 
plank  road.  State  v.  Jersey  City,  5  Dutcher  441 ;  Jersey  City 
V.  State,  1  Vroom  521 ;  State,  Felix,  pros.,  v.  Atlantic  City,  5 
Vroom  99  ;  State  v.  New  Bnmswick,  1  Vroora  395. 

In  the  case  of  State,  Sigler,  pros.,  v.  Fuller,  5  Vroom  227,  it 
appears  from  the  opinion,  on  page  235,  that  the  question  here 
mooted  was  there  raised,  and  squarely  decided  adversely  to 
the  views  of  the  prosecutor  in  this  case. 

The  third  reason  is,  that  after  the  commissioners  to  assess 
the  costs  had  been  appointed,  the  common  council  discharged 
them,  and  appointed  other  commissioners. 

Common  council  had  no  right  to  remove  the  commission- 
ers. One  of  the  commissioners  (Mr.  Gillen),  during  the  pen- 
dency of  the  proceedings,  married  a  daughter  of  the  prose- 
cutor, and  so  became  disqualified  for  the  position. 

Common  council  possessed  the  power  to  fill  the  vacancy 
caused  by  his  disqualification.     They  removed  all  three  of 
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the  commissioners,  and  re-appointed  two  of  them,  witii  a  new 
person  in  the  place  of  Gillen. 

These  three  proceeded  to  make  the  assessment.  The 
removal  was  nugatory.  The  appointment  in  the  place  of 
Gillen  was  valid.  But  the  three  persons  went  on  and  made 
the  assessment,  in  the  same  manner  as  they  would  had  no 
order  ctf  removal  been  made,  and  the  acts  of  the  two  first 
appointed  are  valid,  under  the  original  appointment,  which 
has  never  been  legally  vacated. 

The  last  matter  which  I  shall  consider  involves  the  sub- 
stance of  several  reasons,  as  they  are  assigned  by  the  prose- 
cutor. 

The  cost  of  the  grading  was  $3194.68.  This  includes  an 
item  for  planting  shade-trees,  amounting  to  $95.42,  and  the 
cost  of  a  drain,  amounting  to  $437.76. 

I  find  nothing  to  support  the  assessment  against  the  prose- 
cutor for  any  portion  of  this  expense. 

Even  if  this  work  is  of  such  a  character  that  irregularity 
in  the  proceedings  taken  by  the  city  could  be  held  to  be 
waived  by  laches,  in  not  objecting  before  the  execution  of  the 
work,  yet  the  assessment  as  to  the  prosecutor  cannot  be  sus- 
tained. The  drain  was  obviously  of  no  benefit  to  the  lands 
of  the  prosecutor.  It  was  made  to  benefit  other  land,  known 
in  the  case  as  lot  No.  10.  Nor  were  the  shade-trees  of  any 
benefit  to  him.  They  were  not  planted  in  front  of  his  prop- 
erty, but  were  planted  in  a  place  where  they  could  not 
have  benefited  his  property,  at  least  to  the  amount  assessed 
against  it. 

Nor  am  I  able  to  see  my  way  clear  to  affirm  the  assessment 
against  the  prosecutor  for  the  grading.  The  commissioners 
imposed  upon  him  that  proportion  of  the  entire  cost  which 
his  frontage  bore  to  the  entire  frontage. 

Now,  a  frontage  a&sessraent  for  sidewalks  and  incidental 
grading  is  not  invalid.  State,  Agens,  jyi-os.,  v.  Newark,  8 
Vroom  415. 

The  expense  of  improving  the  sidewalk  may  be  wholly 
charged  upon  the  owners.     But  here  the  prosecutor  did  all 
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the  work  of  gradiug  excepting  four  hundred  cubic  yards, 
which  was  done  by  the  city,  at  an  expense  of  $68.  An 
assessment  for  that  amount  would  have  been  valid,  upon  the 
principle  enunciated  above.  But  the  assessment  was  not  so 
limited,  but  was  imposed  for  the  amount  of  $845. 

Nor  can  the  imposition  of  such  a  sum  be  supported  upon 
the  idea  that  this  property  was  peculiarly  benefited  "to  this 
degree. 

As  we  have  observed,  it  was  a  frontage  assessment.  It  is 
true  that  this  fact  alone  does  not  necessarily  invalidate  it  as 
an  assessment  for  benefits.  Slate,  Pudney,  pros.,  v.  Passaic, 
8  Vroom  65. 

But  I  think  all  the  circumstances  in  this  case  display  the 
inequality  of  its  application  in  this  case.  This  was  the  grad- 
ing of  a  sidewalk.  All  the  cost  of  the  work  in  front  of  each 
of  the  other  properties  could  have  been  assessed  upon  each  of 
them  respectively.  Now,  it  seems  that  it  is  also  permissible  to 
distribute  the  burden  among  these  and  other  properties  bene- 
fited, according  to  peculiar  benefits.  State,  Agens,  pros.,  v. 
Newark,  supra.  Nevertheless,  it  would  require  a  peculiar 
location  of  properties  to  cause  it  to  be  said,  with  truth,  tliat 
two  properties  were  equally  benefited  by  a  sidewalk  laid  in 
front  of  one  only.  Still  stronger  would  be  the  improbability  of 
such  a  result  where  the  owner  had  laid  a  sidewalk  in  front 
of  his  own  premises,  at  his  own  expense. 

Now,  in  this  case,  the  prosecutor  had  done  all  the  work  of 
grading  his  own  sidewalk,  excepting  a  part,  the  cost  of  which 
was  $68.  All  the  remaining  part  of  the  work,  amounting  to 
over  $3000,  was  done  in  front  of  other  properties,  yet  the 
prosecutor  is  assessed  for  about  one-third  of  the  whole 
expense.  His  property  is  assessed  as  much  per  foot  as 
the  properties  in  front  of  which  the  bulk  of  the  work  was 
done. 

If  the  city  choose  that  the  assessment  stand  for  $68,  they 
can  enter  a  rule  to  that  effect.  If,  however,  they  wish  a  re- 
assessment, upon  the  principle  of  peculiar  benefits,  this  assess- 
ment, as  to  the  prosecutor,  must  be  vacated,  with  costs. 
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STATE,  UNITED  NEW  JEESEY  EAILEOAD  AND  CANAL  COM- 
PANY, PEOSECUTOE,  V.  BYEON  BINNINGEE,  COLLECTOR 
OF  THE  TOWNSHIP  OF  KEARNY. 

1.  Writs  of  certiorari  allowed  in  1880,  to  bring  up  assessments  made  in 
1873,  1874  and  1875,  dismissed  for  laches. 

2.  Later  assessments  against  tlie  United  Railroad  and  Canal  Companies 
vacated,  because  the  possession  of  the  land  assessed  was  appropriate 
to  the  enjoyment  of  the  company's  franchise. 


On  certiorari. 

Six  writs  of  certiorari  were  issued  to  remove  the  taxes 
assessed  iu  the  township  of  Kearny,  in  Hudson  county, 
against  the  Pennsylvania  Raih'oad  Company,  and  which  were 
assessed  in  the  years  1873, 1874,  1875,  1876,  1877  and  1878. 
They  were  all  returnable  to  November  Term,  1878,  and  were, 
by  rule  of  court,  consolidated. 

Argued  at  June  Term,  1880,  before  Justices  Dixon  and 
Reed. 

For  the  prosecutor,  I.  W.  Scudder. 
For  the  defendant,  W.  B.  Williams. 

The  opinion  of  tlie  court  was  delivered  by 

Reed,  J.  The  assessments  for  1873, 1874, 1875  and  1877, 
were  upon  a  tract  of  land  extending  irregularly  along  the  line 
of  the  road  of  the  prosecutor,  containing  ninety-five  acres  of 
land,  thirty-five  acres  of  which  is  meadow. 

The  assessment  for  1876  is  upon  a  building  and  lot,  a  part 
of  said  tract.  The  assessment  for  1878  is  upon  the  thirty- 
eight  acres  of  meadow. 

The  first  objection  urged  against  the  validity  of  this  assess- 
ment,  which  we  will   consider,   is  that  the  assessment  was 
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made  against  the  Pennsylvania  Railroad  Company,  and  not 
against  the  United  New  Jersey  Railroad  and  Canal  Company, 
because  the  latter  company  are  the  owners  of  the  land  assessed. 
But  the  first  company  are  lessees,  and  as  such,  are  taxable. 
Rev.,  p.  1145,  §  33;  State  v.  Blundell,  4  Zah.  402. 

The  next  reason  is  that  the  assessment  does  not  designate 
any  lots  or  subdivision  of  the  ninety-five-acre  tract.  But  the 
company,  in  the  testimony  taken,  have  treated  the  property  as 
one  tract,  and  have  not  shown  its  division  into  lots.  Besides, 
a  want  of  a  particular  description  would  only  defeat  the  right 
to  sell  this  land,  and  would  not  affect  the  assessment  itself. 
State,  Morris  Canal  Co.,  pros.,  v.  Haight,  6  Vroom  178. 

The  next  reason— that  the  state,  county  and  township  taxes 
are  blended— has  no  force.     State,  Perkins,  pros.,  v.  Bishop,  5 

Vroom  45. 

The  next  reason— that  the  real  and  personal  estate  are 
blended— cannot  be  accepted  as  true  in  fact,  for  it  sufficiently 
appears,  from  the  whole  case,  that  there  was  no  personalty 

assessed. 

The  last  and  main  contention  of  the  prosecutors  is,  that  the 
property  assessed  was  reasonably  incident  to  the  enjoyment 
of  the  franchise  of  the  prosecutors. 

The  prosecutors  succeed  the  New  Jersey  Railroad  and 
Transportation  Company,  in  their  immunity  from  taxation. 
The  scope  of  that  immunity  has  been  discussed  in  the  case  of 
State,  N.  J.  R.  R.  &  T.  Co.,  pros.,  v.  Hancock,  6  Vroom  537. 
It  was  held  in  that  case,  that  the  exempting  clause  in  the 
charter,  then  and  now  under  consideration,  protected  from 
taxation  all  property  held  by  the  company  necessary  to 
accomplish  the  end  for  which  they  were  incorporated. 

It  was  further  held  that  the  word  "  necessary,"  as  used  in 
this  connection,  did  not  mean  indispensable,  but  only  suitable 
and  proper  for  carrying  into  execution  the  powers  granted. 

In  the  case  of  State,  Pa.  R.  R.  Co.,  pros.,  v.  Elizabeth,  12 
Vroom  319,  the  same  clause  was  again  under  consideration,  and 
the  liberal  rule  of  construction  announced  in   the  preceding 
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case,  was  applied  to  the  relief  of  several  lots  from  taxation, 
tlie  possession  of  which  seemed  appropriate  to  the  enjoyment 
of  the  company's  franchise. 

The  testimony  in  this  case,  relative  to  the  use  and  the 
intended  use  of  this  land,  is  that  of  Mr.  Richards,  a  civil 
engineer,  and  Mr.  Wingate,  a  surveyor  of  the  Pennsylvania 
railroad.  Mr.  Richards  says :  "  The  land  now  held,  and  not 
in  use,  is  held  for  future  improvements.  There  is  not  enough 
for  the  improvements  in  contemplation,  and  we  are  now  nego- 
tiating for  more.  The  design  is  now  formed,  and  is  to  be 
carried  out  by  running  the  passenger  trains  over  a  new  bridge, 
&c.  This  is  made  necessary  for  tiie  reason  tliat  the  company 
is  now  cramped  for  room  for  freight  tracks." 

This,  in  connection  with  the  remaining  testimony,  stand- 
ing, as  it  does,  uncontradicted  by  any  testimony  on  the  part 
of  the  defendants,  or  any  circumstances  appearing  in  the  case, 
is,  I  think,  sufficient  to  show  that,  at  the  time  this  testimony 
was  taken,  this  property  was  exempt  from  taxation.  The 
witness  was  speaking  of  the  intended  use  of  the  property,  and 
the  designs  of  the  company  in  1880.  Now,  while  it  would 
not  be  a  strained  inference  that  the  same  state  of  facts  existed 
for  a  reasonable  time  before,  yet  it  would  be  difficult  to 
extend  that  period  back  to  1873.  There  is  still  another  diffi- 
culty in  the  way  of  an  avoidance  of  these  earlier  taxes.  No 
reason  is  shown  why  they  were  not  more  promptly  reviewed. 
These  writs  were  not  allowed  till  July,  1878. 

In  the  case  o^  State  v.  Jersey  City,  12  Vroom  471,  the  prose- 
cutors sought  to  vacate  assessments  for  several  years — from 
1870  to  1877.  The  court  dismissed  the  writs  bringing  up 
the  assessments  for  each  year,  excepting  1876  and  1877. 
Each  case  depends,  to  a  degree,  upon  its  own  facts. 

In  this  case,  I  think  the  writs  bringing  up  the  assessments 
of  1873,  1874  and  1875,  should  be  dismissed. 

As  to  the  assessments  for  1S76,  1877  and  1878,  all  of  said 
assessments  except  the  part  representing  the  abattoir  property, 
should  be  vacated. 
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The  abattoir  property  being  rented,  is  taxable.  Unless  the 
value  of  this  property  can  be  fixed  by  agreement,  it  will  be 
referred  to  a  Supreme  Court  commission. 


STATE,  EX  REL.  JOHN  O.  MAGIE,  v.  TOWNSHIP  COMMITTEE 
OF  THE  TOWNSHIP  OF  UNION,  IN  THE  COUNTY  OF 
UNION. 

Upon  an  application  for  a  writ  of  mandamus  against  the  township  com- 
mittee of  Union,  to  compel  them  to  borrow  money  to  pay  a  judg- 
ment, it  appears  that  a  demand  was  made  upon  one  member  and  the 
clerk  of  the  committee  to  perform  this  duty,  on  May  24th,  and  the 
rule  to  show  cause  in  this  case  was  allowed  June  1st  following,  and 
there  was  no  meeting  of  the  township  committee  in  the  interval. 
Meld — That  the  interval  is  too  brief  to  support  a  presumption  of  a 
refusal  of  the  committee  to  perform  their  duty. 


A  judgment  was  entered  in  favor  of  Jonn  O.  Magie,  on 
December  19th,  1870,  for  $11,426.75,  against  the  township 
committee  of  the  township  of  Union.  A  writ  of  mandamus 
is  craved  by  the  relator,  to  be  directed  to  the  said  committee, 
commanding  them  to  borrow  such  sum  as  may  be  necessary 
to  pay  said  judgment,  and  provide  for  the  payment  of  such 
sum  by  the  issue  of  bonds. 

Argued  at  June  Term,  1880,  oefore  Justices  Dixon  and 
Reed. 

For  the  relator,  W.  P.  Wilson. 

For  the  respondents,  Joseph  Cross. 

The  opinion  of  the  court  was  delivered  by 
Reed,  J.     This  judgment  is  for  a  claim  imposed  upon  the 
respondents  by  the  operation  of  the  act  of  1872.     Pamph. 
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L.y  p.  972.  The  judgment  is  not  against  the  township  as  a 
corporation.  It  is  against  the  township  committee,  who,  hj 
the  act,  is  a  quasi  corporate  body.  Rader  v.  Tow)^ship  of 
Union,  10  Vroo^n  509. 

The  only  method  by  which  tlie  satisfaction  of  this  judg- 
ment can  be  effected  is  by  the  machinery  provided  in  the 
second  section  of  the  act  of  1872.  The  committee  thereby 
are  empowered  to  borrow  money  for  this  purpose,  upon  the 
faith  of  bonds  of  the  township,  which  they  are  empowered  to 
issue. 

Upon  a  refusal  of  the  committee  to  take  steps  in  the  direc- 
tion pointed  out  by  the  act  for  the  jjurpose  of  paying  this 
claim,  the  relator,  upon  well-established  principles,  would  be 
entitled  to  his  writ. 

I  do  not  think,  however,  that  the  relator  shows  such  delay 
on  the  part  of  the  committee,  after  notice  of  the  judgment 
given  by  him  to  the  committee,  as  raises  a  presumption  of 
refusal  on  the  part  of  the  committee  to  perform  their  duty. 

The  demand  was  made  May  24th,  1880,  by  service  on  one 
of  the  members  and  upon  the  clerk  of  the  township  com- 
mittee. The  rule  to  show  cause  in  this  case  was  allowed  June 
1st,  1880. 

There  was  no  meeting  of  the  township  committee  in  the 
interval.  The  interval  is  too  brief  to  support  a  conclusion 
that  the  committee  refused  to  meet  and  act. 

The  rule  is  discharged,  with  costs. 
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STATE,  EX  EEL.  ABSALOM  B.  WOODKUFF,  v.  BOARD  OF 
CHOSEN  FEEEHOLDERS  OF  THE  COUNTY  OF  PAS- 
SAIC. 

1.  The  "Act  to  provide  for  tlie  payment  of  fixed  annual  salaries  tcthe 
several  pi-osecutors  of  the  pleas  of  tliis  state,"  passed  March  12th,  18S0, 
is  a  special  law,  and  does  not  govern  the  compensation  of  a  prosecutor 
whose  term  of  office  commenced  before  the  passage  of  the  act. 

2.  A  law  which  operates  upon  the  class  to  which  it  relates,  with  inequal- 
ity, and  does  not  have  a  uniform  application  on  some  general  prin- 
ciple, is  a  special  law. 

On  motion  for  mandamus.  The  facts  fully  appear  in  the 
opinion. 

Argued  at  June  Term,  1880,  before  Justices  Dixon,  Reed 
and  Parker. 

A.  B.  Woodruff,  in  pro.  pers. 

For  the  respondents,  Henry  S.  Drury. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  The  relator  having  been  appointed  and  com- 
missioned prosecutor  of  the  pleas  of  the  county  of  Passaic, 
qualified,  on  the  5th  day  of  February,  1879,  for  the  term  of 
five  years. 

On  the  12th  day  of  March,  1880,  an  act  was  passed,  enti- 
tled "An  act  to  provide  for  the  payment  of  fixed  annual 
salaries  to  the  several  prosecutors  of  the  pleas  of  this  state." 
The  first  section  provides  that  fixed  annual  salaries,  instead 
of  fees,  shall  be  paid  to  the  respective  prosecutors  of  eight 
counties,  therein  designated,  including  the  county  of  Passaic. 
The  salaries  fixed  in  that  section  vary  in  amount,  the  lowest 
feeing  $400,  and  the  highest  $7000.     Pamph.  L.,  p.  321. 


534  NEW  JERSEY  SUPREME  COURT. 

Woodruff  V.  Freeholders  of  Passaic. 

At  the  passage  of  this  act,  there  existed  special  laws,  which 
had  been  passed  from  time  to  time,  providing  for  salaries 
instead  of  fees,  to  the  several  prosecutors  of  all  the  other 
counties.  The  salaries  fixed  by  these  special  laws  also  varied 
in  amount,  and  in  some  cases  compensation  for  an  assistant, 
was  allowed. 

The  third  section  of  the  act  of  March  12th,  1880,  provides 
that  the  salaries  of  the  prosecutors  of  the  pleas  in  the  coun- 
ties not  named  in  the  first  section,  which  had  theretofore 
been  fixed  by  special  acts,  should  be  continued  as  thus  estab- 
lished. 

The  relator  claims  compensation  under  the  law  applicable 
to  him  at  the  time  his  term  of  office  commenced.  His  fees,^ 
under  the  law  then  existing,  from  March  13th,  1880,  to  June 
14th,  1880,  inclusive,  amount  to  $662.  This  sum  the  relator 
demanded  of  the  board  of  chosen  freeholders.  The  board 
refused  to  pay  him  that  amount,  and  insisted  that  he  was 
entitled  only  to  $500,  being  one  quarter's  salary,  under  the 
act  of  March  12th,  1880. 

To  compel  the  board  of  chosen  freeholders  to  pay  the  rela- 
tor the  fees,  under  the  law  as  it  stood  at  the  commencement 
of  his  term,  this  application  for  mandamus  is  made. 

To  solve  the  question  involved  in  this  controversy,  it  is 
necessary  to  inquire  if  the  act  of  March  12th,  1880,  is  of 
such  character  as  to  apply  to  the  compensation  of  the  relator. 
It  was  passed  after  his  term  of  office  commenced,  and  if  it. 
be  a  special  law,  it  cannot  affect  his  fees. 

Paragraph  11  of  Section  7  of  Article  IV.  of  the  constitu- 
tion of  this  state,  among  other  things,  provides  that  the  legis- 
lature shall  not  pass  private  local  or  special  laws,  creating, 
increasing,  or  decreasing  the  percentage  or  allowance  of  public 
officers,  during  the  term  for  which  said  officers  were  elected 
or  appointed.  The  same  paragraph  further  provides  that  the 
legislature  shall  pass  general  laws  providing  for  such  case  and 
others  therein  enumerated. 

The  solution  of  the  question  presented  in  this  application^ 


NOVEMBER  TERM,  1880.  535 


Woodruff  V.  Freeholders  of  Passaic. 


therefore,  depends  upon  whether  the  act  of  March,  1880,  is  a 
general  or  a  special  law. 

A  law  which  does  not  operate  equally  on  all  of  the  class  to 
which  it  relates,  but  creates  preferences  and  establishes  in- 
equalities, is  not  a  general  law.  Van  Riper  v.  Parsons,  11 
Vroom  1. 

To  make  a  law  general,  it  should  have  a  uniform  opera- 
tion upon  some  general  principle  applicable  to  the  subject. 
Thomas  v.  Board  of  Canvassers,  5  Ind.  4. 

By  the  act  now  under  consideration,  the  salaries  are  fixed 
arbitrarily.  There  is  no  attempt  at  classification  in  this 
regard.  The  lowest  salary  is  $400,  and  the  higiiest  $9000, 
including  compensation  for  an  assistant.  The  act  gives  $2000 
to  the  prosecutor  of  the  county  of  Passaic,  while  to  the  prose- 
cutor of  another  county — containing  about  the  same  popula- 
tion, and  having  about  the  same  amount  of  criminal  busi- 
ness— a  compensation  of  $6000  is  allowed. 

There  can  be  no  difficulty  in  framing  a  law  based  upon 
some  general  principle,  such  as  population  or  business,  which 
would  operate  uniformly  and  without  inequality,  upon  all  the 
officers  of  this  class.  If  such  principle  be  wanting,  the 
grouping  together  of  a  number  of  special  laws,  and  re-enact- 
ing them  in  a  single  act,  will  not  create  a  general  law. 

The  conclusion  is  that  the  law  in  question  is  special,  and 
does  not  apply  to  the  relator,  his  term  of  office  having  com- 
menced before  its  passage. 

A  mandamus  will  issue. 
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STATE,  EX  EEL.  BOARD  OF  CHOSEN  FREEFIOLDERS  OF 
THE  COUNTY  OF  OCEAN,  v.  THOMAS  C.  VANARSDALE, 
JOB  H.  FALKINBURGH,  AND  JAMES  DEY,  TOVfNSHIP 
COMMITTEE  OF  THE  TOWNSHIP  OF  LACEY,  IN  SAID 
COUNTY,  AND  JOSEPH  HOLMES,  THEIR  TREASURER. 

1.  The  conclusion  arrived  at  by  the  board  of  assessors,  as  certified  by  the 
abstract  of  ratables,  is  an  adjudication  which  cannot  be  controverted 
collaterally. 

2.  Mandamus  will  not  lie  to  a  township  committee  and  their  treasurer, 
because  they  have  not  the  power  to  do  what  the  mandamus  applied  for 
would  direct. 

3.  The  statute  directing  the  payment  of  state  and  county  taxes  out  of  the 
first  moneys  collected,  construed  not  to  compel  payment  out  of  moneys 
assessed  in  subsequent  years,  for  special  purposes. 


On  rule  to  show  cause  why  a  mandamus  should  not  issue. 

Argued  at  June  Term,  1880,  before  Justices  Dixon,  Reed 
and  Parker. 

For  the  relators,  Corilandt  &  R.  Wayne  Parher. 

For  the  respondents,  I.  W.  Carmiehad  and  J.  D.  Bedle. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  In  the  term  of  February  last,  a  rule  was 
entered  ordering  the  township  committee  of  the  township  of 
Lacey  and  their  treasurer  forthwith  to  pay  to  the  collector 
of  the  county  of  Ocean  the  balance  claimed  to  be  due  said 
county  from  said  township,  on  the  quotas  of  state  and  county 
tax  for  the  years  1874,  1876  and  1877,  respectively,  or,  in 
default  thereof,  to  show  cause  why  a  mandamus  should  not 
issue  commanding  them  to  make  such  payment. 

Payment  not  having  been  made,  the  relators  have  applied 
for  the  mandamus. 
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The  balance  claimed  to  be  due  in  1874,  is  the  sum  of 
$347.57;  in  1876,  the  sum  of  $1706.80,  and  in  1877,  the 
sum  of  $516.92,  with  interest  on  each  of  said  amounts  from 
the  time  when  the  taxes  should  have  been  paid  to  the  county 
collector. 

That  the  sum  claimed  on  the  duplicate  of  1874  is  due 
from  the  township  to  the  county,  and  unpaid,  is  not  denied. 

The  controversy  is  in  reierence  to  the  quotas  of  1876  and 
1877.  It  is  contended  by  the  respondents  that  the  state  and 
county  taxes  of  those  years  for  which  the  township  of  Lacey 
was  legally  responsible,  have  been  paid  in  full  to  the  county 
collector. 

The  abstracts  of  ratables  of  the  years  1876  and  1877, 
signed  and  sworn  to  by  the  members  of  the  board  of  assess- 
ors, offered  in  evidence,  prove  the  quotas  of  the  state  and 
county  taxes.  The  assessors  of  the  township  for  the  years 
in  question  had  notice  of  the  quotas  fixed  by  the  board  of 
assessors. 

It  appears  by  the  testimony  that  only  a  part  of  the  quotas 
of  the  township  of  Lacey,  as  fixed  by  those  abstracts  of  rata- 
bles, has  been  paid,  and  if  the  abstracts  be  taken  as  the  basis 
by  which  to  fix  the  amounts,  the  balances  due  the  county  for 
the  several  years  named,  are  as  claimed  by  the  relators. 

But  it  is  contended  that  the  township  is  not  concluded  by 
the  abstract  of  ratables.  It  is  said  that  the  assessor  of  the 
township,  in  1876,  submitted  the  duplicate  he  had  prepared 
to  tlae  board  of  assessors  of  that  year,  at  their  annual  meeting; 
that  the  board  increased  the  quota  of  the  township,  and  that 
the  same  thing  was  done  in  1877,  but  that  the  proceedings  of 
the  board,  in  increasing  the  quotas,  were  irregular  and  illegal, 
and  therefore  not  binding  on  the  township.  The  assessor  of 
the  township,  in  each  of  these  years,  after  notice,  disregarded 
the  quotas  fixed  by  the  board  of  assessors,  and  delivered  the 
duplicates  to  the  township  collector,  as  originally  made  out. 
Consequently,  the  sum  added  by  the  board  of  assessors  was 
not  raised  for  the  county,  and  hence  this  litigation. 
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It  is  not  denied  that  tlie  board  of  assessors  had  jurisdiction 
of  the  subject  matter  on  wliich  they  acted. 

Upon  motion  for  mandamus,  the  legality  of  the  proceed- 
ings of  the  board,  by  which  the  conclusion  as  to  quotas  was 
arrived  at,  cannot  be  called  in  question. 

The  board  of  assessors  is  invested  with  the  power  of  hear- 
ing and  determining  as  to  values  and  of  fixing  quotas.  Its 
duty  is  to  estimate  the  property  contained  in  the  duplicates  of 
the  several  assessors,  at  such  valuation  as  the  board  shall 
think  reasonable  and  just,  and  thereby  fix  the  quota  of  the 
tax  to  be  levied  and  collected  in  each  township,  in  proportion 
to  such  value;  and  if  it  appear  to  the  board  that  the  valua- 
tion of  the  property,  in  the  dnplicate  of  any  assessor,  is  rela- 
tively less  than  the  value  of  other  property  in  the  county^ 
it  may  be  increased.  The  final  determination  of  the  body 
invested  with  these  powers  is  made  known  by  the  abstract, 
of  ratables  which  they  sign.  The  abstract  shows  an  adjudi- 
cation, and  the  proceedings  by  which  it  is  arrived  at  cannot 
be  inquired  into  on  this  application.  An  adjudication  by  a 
tribunal  having  competent  jurisdiction,  remaining  unreversed,, 
cannot  be  attacked  collaterally.  See  notes  in  Duchess  of 
Kingston's  Case,  2  Smith's  Lead.  Cos.  436 ;  Broom's  Leg. 
Max.  243  ;  Town  of  Belvidere  v.  Warren  R.  R.  Co.,  5  Vroom 
194. 

The  abstracts  of  ratables  must  therefore  be  considered  as- 
fixing  the  amounts  of  the  quotas  of  the  state  and  county 
taxes,  which  the  township  of  Lacey  should  pay  the  county  of 
Ocean.  A  certain  sum  is  thereby  determined  to  be  due  from 
the  township  to  the  county,  and  a  mandamus  will  lie  to  com- 
pel payment,  if  sought  against  the  proper  parties. 

But  can  a  mandamus  issue  against  the  township  committee 
and  their  treasurer,  as  applied  for  in  this  case?  Have  the 
township  committee  and  their  treasurer,  or  either  of  them,  the 
pf)wer  to  do  what  the  writ  would  require  to  be  done? 

The  township  committee  cannot  order  an  assessment  ta 
raise  money  to  pay  this  claim,  and  certainly  their  treasurer 
would  be  powerless  in  the  premises.     The  evidence  shows 
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that  there  is  no  money  in  the  treasury  of  the  township. 
Therefore,  this  indebtedness,  when  liquidated,  must  be  paid 
from  moneys  raised  by  the  township  taxes  in  years  subsequent 
to  the  time  when  the  obligation  was  incurred. 

The  relators  insist  that  if  a  mandamus  cannot  go  to  the 
township  committee,  it  may  issue  to  Mr.  Holmes,  whom  the 
application  terms  the  treasurer  of  the  committee.  The  proof 
is,  that  the  committee  never  had  a  treasurer,  and  that  Mr. 
Holmes  was  and  is  township  collector. 

Suppose  this  be  considered  a  misapplication  of  terms,  and 
the  application  be  taken  as  for  a  mandamus  against  the  town- 
ship collector— still,  it  cannot  go  to  him.  The  collector  has 
never  been  in  fault.  He  could  not  collect  and  pay  over, 
except  in  accordance  with  the  duplicates  delivered  to  him  by 
the  assessor.  Nor  has  the  township  collector  any  power  to  do 
what  the  mandamus  would  order  done.  He  has  no  funds  of 
the  township  in  his  hands,  and  if  he  had,  could  he  be  required 
to  pay  them  in  a  direction  other  than  that  for  which  they 
were  raised  ? 

"  The  Inhabitants  of  the  Township  of  Lacey  "  not  being  a 
party  to  the  proceedings,  the  collector  not  in  default,  and 
not  having  in  his  hands  any  moneys  specifically  appropriated 
to  pay  this  debt  of  the  township,  payment  by  him  cannot  be 
enforced  by  mandamus. 

The  section  of  the  statute  which  directs  that  the  state  and 
county  taxes  shall  be  paid  out  of  the  first  moneys  collected, 
must  be  construed  as  applying  to  the  first  moneys  received 
in  the  year  when  the  state  and  county  taxes  to  be  paid  become 
due.  It  does  not  mean  that  the  first  moneys  received  this- 
year,  raised  for  special  purposes,  shall  be  taken  to  pay  the 
state  and  county  taxes  of  former  years. 

Even  if  a  mandamus  could  legally  be  issued  to  the  town- 
ship collector  in  this  case,  directing  him  to  pay  the  county 
this  indebtedness  out  of  moneys  which  may  hereafter  come  to 
his  hands  from  assessments  made  for  other  purposes,  such  as 
for  roads  and  the  poor,  the  court,  in  its  discretion,  should  not 
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grant  it,  so  long  as  there  are  other  lawful  modes  of  attaining 
the  desired  object. 

Because  of  the  assessor's  obstinacy,  the  people  of  the  town- 
ship should  not  be  embarrassed  to  such  an  extent  as  to  stop, 
or  even  materially  interfere  with  the  public  business,  to  con- 
serve which,  the  township  has  a  corporate  existence. 

The  mandamus  to  the  parties  named  in  the  rule  to  show 
€ause,  is  refused,  but  without  costs. 


STATE,   DITTMAR    POWDER    MANUFACTURING    COMPANY, 
PROSECUTORS,  v.  J.  M.  LEON. 

1.  Names  of  parties  to  a  suit  must  be  stated  with  certainty.  The  initials 
of  plaintiff'  are  not  sufficient. 

2.  An  attacliment  out  of  a  court  for  the  trial  of  small  causes  must  be 
executed  in  the  presence  of  a  freeholder,  who  must  sign  the  appraise- 
ment. 

■3.    The  docket  of  the  justice  must  show  that  proof  was  made  of  putting 

up  notices  of  attachment. 
4.    By  adjournment  before  the  day  appointed  for  trial,  in  the  absence  of 

parties  and  without  their  consent,  the  justice  loses  jurisdiction. 


On  certiorari.     In  matter  of  attachment. 

Argued  at  June  Term,  1880,  before  Justices  DixoN,  Reed 
and  Pakkee. 

For  the  prosecutors,  R.  Parmley. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  Suit  was  commenced  by  attachment,  in  a 
court  for  the  trial  of  small  causes,  by  J.  M.  Leon,  against  the 
Dittmar  Powder  Manufacturing  Company.  The  return  to 
the  attachment  is  as  follows,  viz. : 
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"I  return  the  within  attachment,  liaving  levied  upon  the 
annexed  goods  of  the  Dittraar  Powder  Company,  an  absent 
debtor,  the  24th  October,  1879. 

"  I.  H.  Weetz,  Constable." 

On  the  24th  day  of  October,  the  justice  entered  in  his 
docket  as  follows,  viz. : 

"  The  plaintiffs  put  up  the  notices  required  by  law." 

This  is  all  that  appears  in  reference  to  the  notices.  The 
docket  of  the  justice  continues  : 

"  I  appointed  the  24th  day  of  November  next,  at  eleven 
A.  M.,  as  the  time  for  a  hearing  in  above  case.  November 
24th,  both  parties  appeared,  and  the  defendants  were  granted 
an  adjournment  until  November  29th,  1879,  at  one  o'clock 
p.  M.  November  28th,  directed  to  appear  at  a  session  of  the 
Supreme  Court,  at  Jersey  City,  to-morrow,  the  29th  inst.,  by 
virtue  of  a  subpoena  served  on  me,  I  adjourned  the  above 
case  until  December  1st,  at  the  same  hour,  and  so  notified  the 
plaintiff  and  the  defendants,  by  postal  card  mailed  this  28th 
day  of  November ;  also  put  up  notices  on  my  door,  to  the 
same  effect,  ou  the  morning  of  the  29th  November." 

Subsequently,  judgment  was  rendered  in  favor  of  the 
plaintiff  and  against  tlie  defendants,  for  the  debt  claimed  and 
the  costs. 

Several  reasons  are  given  by  prosecutor  why  the  judgment 
should  be  reversed.  Throughout  the  proceedings,  the  Chris- 
tian name  of  the  plaintiff  is  omitted.  The  names  of  parties 
must  be  stated  with  certainty,  and  to  do  this,  the  proper  Cliris- 
tian  name  and  surname  must  be  used.  The  initials  are  not 
sufficient,  except  in  actions  on  bills  of  exchange,  &c.,  mentioned 
in  the  twenty-eighth  section  of  the  practice  act.  Rev.,  p.  852. 
This  being  a  suit  for  an  account,  is  not  within  tlie  exception. 
The  omission  to  give  the  full  name  is  fatal.  Elberson  v. 
Richards,  ante  ^.69. 

There  are  other  defects  in  the  proceedings.  A  writ  of 
attachment  issued  out  of  the  court  for  the   trial   of  small 
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causes  must  be  served  in  the  same  manner  as  attaeliments  out 
of  the  Supreme  and  Circuit  Courts.     Rev.,  p.  54,  §  62. 

The  officer  executing  the  writ  sliall,  with  the  assistance  of 
one  discreet  and  impartial  freeholder,  make  a  just  and  true 
inventory  and  appraisement  of  the  property  of  the  defend- 
ant" by  him  attached,  and  the  same  shall  be  signed  by  the 
officer  and  freeholder,  and  returned  with  the  writ  annexed 
thereto.  This  was  not  done  in  this  case.  The  constable  was 
not  assisted  in  making  the  inventory  by  a  freeholder,  and 
returned  the  appraisement  with  only  his  own  name  signed 
thereto. 

It  does  not  appear  that  the  notices  of  the  attachment  were 
put  up,  as  required  by  the  sixty-third  section  of  the  attach- 
ment act.  It  is  true  that  the  docket  of  the  justice  states  that 
the  notices  were  put  up.  This  is  not  sufficient.  The  docket 
should  state  that  proof  was  made  before  the  justice,  that  they 
were  put  up,  and  that  he  was  satisfied  of  the  fact  by  the 
proof.  Conover  v.  Conover,  2  Han:  187;  Lentz  v.  Callin,  2 
Butcher  218. 

Before  the  day  appointed  for  hearing,  the  justice  adjourned 
the  trial  of  the  cause,  in  the  absence  of  the  parties,  without 
their  consent.  After  such  adjournment,  the  justice  had  no 
jurisdiction,  and  had  no  right  to  proceed  with  the  trial. 
Woodworth  v.  Wolverton,  4  Zah.  419. 

The  justice  not  having  jurisdiction  when  the  trial  was  had 
and  judgment  given,  a  certiorari  is  a  proj)er  remedy.  Hitter 
V.  Kunlde,  10  Vroom  259. 

The  judgment  is  reversed. 
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PHILIP  C.  LEE  V.  BOARD  OF  TOWNSHIP  COMMITTEE   OF 
THE  TOWNSHIP  OF  KEARNY. 

Where  separate  actions  are  brought  by  the  same  plaintiff  again*  the 
same  defendant,  on  several  certificates  of  indebtedness,  for  the  same 
consideration,  maturing  at  the  same  time,  or  all  due  when  the  suits 
are  commenced,  they  will  be  consolidated  in  one  suit 


On  motion  to  open  judgments,  &c. 

Argued  at  June  Term,  1880,  before  Justices  Scudder  and 
Magie. 

For  the  plaintiff,  L.  McCarter. 
For  the  township,  W.  B.  Williams. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  The  plaintiff  brought  thirteen  separate 
actions  against  the  township  of  Kearny,  on  thirteen  improve- 
ment certificates,  for  a  like  amount,  for  the  same  considera- 
tion, maturing  at  the  same  time,  and  all  due  when  the  suits 
were  commenced.  A  declaration  was  filed  in  each  case. 
Before  pleading,  the  defendants,  on  proof  that  the  defence  to 
all  the  certificates  was  the  same,  obtained  a  rule  to  consoli- 
date the  thirteen  suits,  and  that  the  defendants  have  ten  days' 
further  time  to  plead. 

One  plea  of  the  general  issue  was  afterwards  filed,  issue 
was  joined,  the  case  was  tried  before  a  jury  in  the  Circuit 
Court,  December  Term,  1879,  and  resulted  in  a  verdict  for 
the  plaintiff,  for  ^13,590.18,  being  the  aggregate  amount  of 
the  thirteen  certificates,  and  interest.  By  a  written  con- 
sent, signed  by  the  attorney  of  the  plaintiff,  the  calculation 
and  minute  of  the  verdict  were  corrected,  and  reduced  to 
$13,506.52.  The  plaintiff's  attorney  was  thereby  authorized 
to  enter  judgment  for  the  corrected  amount. 
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This  verdict  was  divided  into  thirteen  se2:)arate  amounts, 
a{)portioned  to  each  suit,  posteas  drawn  and  signed,  costs  taxed, 
and  judgments  entered  in  all.  The  motion  is  now  made,  in 
behalf  of  the  defendants,  that  these  judgments  be  vacated, 
with  the  costs,  posteas,  and  rules  entered  thereon  ;  that  the 
declarations  be  amended  so  as  to  include  all  the  certificates, 
and  that  one  postea  be  signed,  and  judgment  entered  corre- 
sponding to  the  verdict. 

This  was  a  clear  case  for  the  interposition  of  the  court,  to 
consolidate  unnecessary  actions,  before  issue  joined,  under  the 
practice  act.  Bev.,  p.  867,^121.  After  the  rule  to  consolidate 
had  been  granted,  there  was  no  authority  to  proceed  in  any  other 
form,  and  the  case  was  tried  as  if  there  had  been  an  actual  con- 
solidation in  the  declaration,  with  one  plea,  and  a  single  issue. 
The  objects  of  the  rule  in  securing  a  single  trial,  and  prevent- 
ing the  accumulation  of  costs  in  thirteen  suits,  Avould  be  frus- 
trated, if  this  falsification  of  the  records  was  permitted  to 
stand.  So  long  as  the  rule  to  consolidate  remained,  the  plain- 
tiff was  bound  to  conform  the  action  to  its  requirement. 

Tlie  error  has  doubtless  arisen  by  a  misapplication  of  what 
was  called  the  consolidation  rule  in  the  courts  of  England, 
introduced  in  the  time  of  Lord  Mansfield,  for  the  stay  of 
proceedings  in  actions  against  several  writers  on  the  same 
policy  of  insurance.  1  Tldd's  Prac.  614;  1  Abb.  Law  Die. 
268. 

The  two  methods  of  procedure  are  stated  and  distinguished 
in  3  Chit.  Gen.  Prac,  p.  642,  §  27,  the  one  to  consolidate 
several  actions  or  demands  into  one,  where  the  same  plaintiff 
has  several  claims  against  the  same  defendant,  all  complete  at 
the  same  time,  or  at  least  before  he  has  issued  any  writ ;  the 
other  where  several  actions  have  been  brought  on  sei)arate 
causes  of  action,  accruing  at  different  times,  and  the  court,  on 
terms,  pronounced  a  rule  suspending  the  trial  of  more  than 
one  action.  The  learned  author  says  that  the  term  "  consoli- 
dation rule"  is,  though  improperly,  used  as  applicable  to  both 
cases.  The  consolidation  rule  suspending  the  proceedings  in 
several  actions  on  the  same  policy,  bond,  &c.,  against  several 
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separate  defendants,  until  one  action  has  been  tried,  is  distinct 
from  those  last  above  mentioned,  and  is  also  improperly  called 
a  consolidation  rule ;  it  is  more  appropriately  styled  a  stay  of 
proceedings  until  one  action  has  been  tried. 

Cecil  V.  Brigfjes,  2  T.  R.  639,  states  the  true  conditions  of 
consolidation — that  if  two  actions  are  brought  by  the  same 
plaintiff,  at  the  same  time,  for'  causes  of  action  which  may  be 
joined,  and  the  defendant  is  holdeu  to  bail  in  both,  the  court 
will  compel  the  plaintiff  to  consolidate  them,  and  to  pay  the 
costs  of  the  application.  The  reason  given  is  that,  as  by  the 
rules  of  law,  the  plaintiff  might  have  comprised  both  of  his 
causes  of  action  in  the  same  declaration,  it  was  oppressive  to 
sue  out  two  writs  at  the  same  time. 

In  Cunnack  v.  Gundry,  1  Chit.  R.  709,  where  the  declara- 
tion contained  ninety-eight  counts  upon  as  many  promissory 
notes,  for  £1  each,  the  court  refused  to  consolidate  in  one 
count,  but  hit  on  the  device  of  pronouncing  a  rule  for 
striking  out  all  the  counts  but  one,  and  giving  the  other  notes 
in  evidence,  under  the  count,  upon  an  account  stated.  If  the 
pleading  should  become  cumbersome,  by  the  multiplicity  of 
separate  counts,  the  court  would  give  relief  by  putting  the 
parties  on  terms.  Note  (a)  to  above  case  cites  other  cases  of 
consolidation. 

These  rules  and  their  application  are  further  illustrated  and 
commented  upon  in  2  Chit.  Archb.  Prac.  1357. 

If  the  terms  consolidation  and  stay  of  proceedings  until 
one  action  is  tried,  were  kept  distinct,  some  of  the  confusion 
found  in  the  cases  would  be  obviated. 

In  this  court,  in  the  case  of  Den  v.  Kimble,  4  Halst.  335, 
this  subject  is  examined,  and  the  two  modes  in  which  the  effects 
of  consolidation  are  attained,  are  stated  to  be — the  one  where 
the  actions  are  actually  consolidated,  and  the  other,  which 
may  be  called  a  quasi  consolidation,  where  one  action  is  tried 
and  the  rest  are  to  abide  the  event. 

The  latter  is  usually  adopted  by  consent;  the  former  is 
ordered  by  the  court,  to  prevent  oppression  and  the  accumu- 
lation of  costs. 

Vol.  xin.  2  m 
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In  this  case,  the  thirteen  separate  rules  for  j  udgment,  ^os- 
teas,  and  bills  of  costs,  will  be  vacated  and  set  as^ide;  the 
summons  and  declaration  in  one  action  will  be  amended  to 
include  and  consolidate  all  the  separate  thirteen  claims,  nunc 
pro  tunc,  one  postea  signed  and  filed  conforming  to  the  ver- 
dict of  the  jury,  one  bill  of  costs  taxed,  and  one  judgment 
entered  in  the  consolidated  action. 

As  the  rule  for  consolidation  was  not  asked  or  entered  with- 
out costs  in  the  other  separate  actions,  costs  will  be  allowed 
to  be  taxed  in  them,  down  to  the  time  of  the  entry  of  the 
rule  of  consolidation.  The  costs  of  this  motion  must  be  paid 
by  the  plaintiff. 

Rule  made  absolute. 


HAMILTON  DISSTON  ET  AL.  v.  GEORGE  STRAUCK. 

Where  the  sheriff  has  sold  goods  under  levy  and  execution,  and  deliv- 
ered them  to  the  purchaser,  on  his  promise  to  pay,  the  court  will  rule 
him,  on  motion,  to  pay  the  amount  of  the  bid,  less  costs  and  expenses, 
to  the  plaintiff,  as  if  he  had  received  the  money,  and  the  plaintiff  need 
not  proceed  by  action  or  amercement. 


On  motion  for  rale  to  show  cause  why  the  sheriff  of  Atlan- 
tic county  should  not  pay  the  sum  of  $334,  with  interest,  the 
amount  of  bid  at  a  sale  of  goods  under  execution. 

Argued  at  June  Term,  1880,  before  Justices  Scudder  and 
Magie. 

For  S.  V.  Adams,  sheriff,  A.  H.  Slape. 

For  the  plaintiffs  in  execution,  A.  H.  Sharp. 

The  opinion  of  the  court  was  delivered  by 
Scudder,  J.    The  return  made  by  the  sheriff,  S.  V.  Adams, 
of  Atlantic  county,  to  a  writ  of  fieri  facias  issued  in  the 


NOVEMBER  TERM,  1880.  5  47 


Disston  V.  Strauck. 


above  suit,  is  tiiat  he  levied  on,  and  June  14th,  1879,  sold 
two  barouches  of  the  defendant  to  David  Dunn,  for  Richard 
Doughty  and  John  B.  Champion,  for  $335,  "but  the  said 
David  Dunn,  Richard  Doughty,  and  John  B.  Champion 
refused  to  pay  the  said  sum  of  $335  for  said  barouches,  or 
any  part  of  the  said  sura  of  money  due  the  said  sheriff  under 
«aid  execution." 

The  motion  now  made  is  that  the  sheriff  pay  the  amount 
of  this  bid  to  the  plaintiff",  or  to  the  clerk  of  the  court.  As 
the  objection  to  the  payment  of  the  money  made  by  the  pur- 
chasers goes  to  the  ownership  of  the  property,  and  to  the 
entire  consideration,  this  is  not  a  question  of  appropriation 
of  payments  among  creditors  by  the  court,  but  of  the  right 
of  the  plaintiffs  to  receive  anything  from  the  sale.  There  is 
no  reason,  therefore,  why  the  money  should  be  pa^d  into 
•court.  If  the  plaintiffs  are  entitled  to  recover,  the  order 
should  be  made  for  the  payment  of  the  money  to  them. 

It  is  objected  that  the  motion  is  informal,  because  in  the 
nature  of  an  action  for  money  had  and  received,  when  the 
return  and  proofs  show  that  the  money  has  not  been  received 
by  the  sheriff,  that  the  proceeding  should  be  by  amercement,  or 
action  for  negligence.  Lomerson  v.  Huffman,  1  Butcher  625 ; 
Hoagland  v.  Todd  &  Rafferty,  8  Vroom  544. 

If  it  be  conceded  that  an  action  for  money  had  and  received 
would  not  lie,  and  that  the  plaintiffs  might  adopt  the  form 
■of  an  amercement,  or  an  action  for  neglect,  as  an  appropriate 
remedy,  it  does  not  follow  that  the  court,  in  the  exercise  of 
its  power  over  its  process  and  officers,  may  not  order  the  per- 
formance of  a  plain  legal  duty  relating  to  such  process,  that 
it  may  not  become  useless  and  ineffective.  It  is  a  question 
of  mere  form,  for  the  return  and  full  proofs  of  the  facts 
made  on  the  rule  to  show  cause  have  been  presented  to  the 
court,  and  a  hearing  has  been  given  the  parties.  If  the  lia- 
bility of  the  sheriff  is  fixed,  there  is  no  reason  why  he  should 
not  pay  the  money  over,  as  he  would  be  compelled  to  do 
by  an  order  of  the  court,  if  the  money  had  been  actually 
received. 
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If  he  give  an  unauthorized  credit  to  purchasers,  and  deliver 
possession  to  them  of  goods  sold  at  judicial  sales,  he  will  not 
be  permitted  to  elect  what  remedies  shall  be  pursued  against 
him.  If  he  ought  to  have  received  the  purchase  money,  the 
court  will  charge  him  by  direct  proceedings  on  motion,  as  if 
he  had  received  it,  from  respect  to  the  efficacy  of  its  own 
process.  This  is  no  new  practice,  for  it  has  always  been  held 
that  the  sheriiF  is  liable  to  the  plaintiff  in  execution  for  the 
amount  of  the  levy,  and  if  fieri  feci  be  returned,  the  plain- 
tiff may  proceed  against  him  for  the  money,  by  rule  of  court. 
1  Chit.  Archb.  Prac.  681  ;  Wood  v.  Wood,  7  Jur.  325;  4  Q, 
B.  397;  Botten  v.  Tomlinson,  16  L.  J.,  C.  P.  138;  4  Fish.  Com, 
Law  Dig.  7811 ;  Wilbraham  v.  Snow,  2  Saund.  47,  (a),  (1);. 
Clerh  V.  Withers,  2  Ld.  Raym.  1072. 

In  Denton  v.  Livingston,  9  Johns.  96,  in  an  action  of 
assumpsit,  Avith  special  counts,  the  court  held  that  the  action 
would  lie  against  the  sheriff  for  the  amount  of  the  sale  of 
goods  by  him,  under  a  venditioni  exponas,  though  the  pur- 
chaser to  whom  the  goods  were  delivered,  refused  to  pay  for 
them.  There  is  no  reason  shown  why  he  may  not  have  a 
more  summary  remedy  by  motion. 

Other  reasons  are  assigned  for  tiie  discharge  of  this  rule, 
and  to  these,  proofs  outside  of  the  return  are  offered. 

The  plaintiffs'  attorney  consented  that  the  purchase  money 
might  be  paid  to  him  at  his  office,  on  the  next  day,  but  this 
was  at  the  request  and  for  the  convenience  of  the  sheriff  who- 
gave  the  credit,  and  to  avoid  the  trouble  of  traveling  several 
miles  to  meet  the  purchasers.  Neither  would  the  expression 
of  an  opinion  by  the  plaintiffs'  attorney,  that  the  purchasers 
were  responsible,  or  able,  be  such  an  interference  with  the 
execution  of  the  writ  as  to  discharge  the  sheriff  from  liability. 
There  should  be  some  more  distinct  act  of  assuming  the  risk 
to  operate  as  a  release. 

But  the  cause  of  the  failure  to  collect  the  sum  bid  at  the 
sale,  was  not  because  the  parties  were  unable  to  pay,  but,  as 
they  allege,  because  the  defendant  in  execution  did  not  own 
the  two  barouches,  and  they  took  no  title  by  the  sheriff's  sale. 
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This,  under  the  authorities,  will  be  a  good  defence  to  the 
sheriff  if  he  can  establish  it  satisfactorily.  Hopkins  v. 
Chandler,  2  Harr.  299;  2  Saund.  47,  (a),  (6);  Brydges  v. 
Walford,  6  M.  &  Sel.  42. 

Doughty  &  Champion,  who  made  the  purchase  of  the  two 
barouches  at  sheriff's  sale,  through  David  Dunn,  their  agent, 
claimed  the  property  before  the  sale,  by  purchase  from  the 
father-in-law  of  the  defendant,  after  the  levy  under  the  plain- 
tiffs' execution,  and  sometime  in  the  early  part  of  June,  1878. 
The  defendant,  George  Strauck,  had  a  wheelwright-shop, 
where  he  carried  on  business  in  his  own  name,  at  Absecon. 
His  father-in-law  lived  in  Philadelphia.  The  effort  is  made 
to  prove,  by  the  testimony  of  Strauck  alone,  that  at  the  time 
of  the  levy  he  was  building  and  finishing  the  barouches  for 
his  father-in-law,  who  furnished  the  money  for  the  materials, 
&c.  But  the  evidence  is  unsatisfactory,  and  bears  some  of  the 
ear-marks  of  fraud.  The  sheriff  was  fully  indemnified  by  the 
plaintiffs  before  the  sale.  He  sold  under  the  indemnification, 
and  it  was  his  duty  to  collect  the  purchase  money  before 
he  deliverered  the  barouches  to  the  purchasers.  He  per- 
mitted them  to  go  into  the  power  and  possession  of  the 
purchasers,  with  full  consent,  which  is  evidence  of  a  delivery 
to  them  by  him,  and  renders  him  liable  for  the  amount  of 

their  bid. 

After  deducting  the  costs,  sheriff's  fees,  and  commissions, 
which  may  remain  unpaid,  the  balance  of  the  sum  bid  at  the 
sale  must  be  paid  by  the  sheriff  to  the  plaintiffs  in  execution, 
.and  the  rule  will  be  made  absolute. 
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MILLVILLE  NATIONAL  BANK  v.  SMITH  SHAW,  DANIEL  R 
BETHEL,  AND  FURMAN  L.  MULFORD  AND  OWEN  W. 
WORSTALL,  PARTNERS,  &c. 

1.  If  a  legal  levy  be  made  by  the  sheriff  on  personal  property  under 
execution,  subsequent  levies  may  be  made  by  him  without  view,  or 
notice  to  defendant. 

2.  An  order  on  the  sheriff  to  pay  the  surplus  of  purchase  money,  after 
satisfaction  of  a  first  execution,  dated  before,  but  presented  after  a 
second  execution  was  delivered,  will  not  be  preferred. 

3.  A  prior  lieu  on  a  vessel  enrolled  or  registered  under  the  laws  of  the 
United  States,  can  be  obtained  by  a  bill  of  sale  recorded  in  the- 
office  of  the  collector  of  customs  where  such  vessel  was  registered 
or  enrolled,  but  not  by  order  for  surplus  arising  from  sale  under  exe- 
cution 


On  motion  for  surplus  on  execution.     Rule  to  show  cause. 

Argued  at  June  Term,  1880,  before  Justices  Scudder  and 
Magie. 

For  the  plaintiflP,  J.  H.  Nixon. 

For  the  defendants,  F.  McGee. 

The  opinion  of  the  court  was  delivered  by 

Scudder,  J.  Furman  L.  Mulford  &  Co.,  sureties  for 
Daniel  F.  Bethel,  and  co-defendants  with  him  in  a  judgment 
obtained  by  the  Millville  National  Bank,  paid  the  judgment, 
took  an  assignment  of  the  same,  and  issued  an  execution 
thereon  the  1st  day  of  April,  1880.  This  execution  was 
delivered  to  the  sheriff  of  Hudson  county  April  1st,  1880,  at 
two  and  a  half  o'clock  p.  M. 

The  sheriff,  under  a  former  execution,  had  levied  on  the 
one  equal  undivided  fourth  part  of  the  schooner  "  Furman  L, 
Mulford,"  belonging  to  the  defendant,  Daniel  F.  Bethel,  and 
had  advertisecl  the  same  to  be  sold  at  the  court-house,  at  two 
o'clock  p.  M.,  on  the  2d  day  of  April,  1880. 
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The  vessel  was  in  possession  of  the  owners  when  the  second 
writ  was  delivered  to  the  sheriff,  and  he  made  a  copy  of  the 
former  levy,  and  attached  it  to  the  second  writ,  on  the  day  it 
was  received,  April  1st,  1880. 

On  April  2d,  1880,  at  two  o'clock  p.  m.,  and  before  the  sale 
of  the  one-fourth  share  of  the  schooner  under  execution,  Philip 
Ford,  of  Piiiladelphia,  served  on  the  sheriff  a  writing  under 
seal,  executed  by  Daniel  F.  Betiiel,  whereby  lie  assigned  to 
said  Ford  all  his  right,  title,  and  interest  in  and  to  all  moneys 
arising  from  the  sale  of  his  interest  in  the  schooner,  then 
advertised  for  sale  by  the  sheriff  of  Hudson  county,  N.  J., 
under  an  execution  in  favor  of  Furman  L.  Mulford,  against 
him,  issued  out  of  the  Supreme  Court  of  New  Jersey,  and  he 
did  thereby  authorize  and  empower  said  sheriff  to  pay  to  said 
Ford  all  such  moneys  as  shall  remain  in  his  hands  after  pay- 
ment of  said  judgment  and  costs.  Tliis  writing  was  dated 
March  26th,  1880. 

After  the  sale,  and  satisfaction  of  the  first  execution,  there 
remained  in  the  hands  of  the  sheriff  $750.32  surplus  money, 
which  awaits  the  order  of  this  court,  on  motion  of  the  assignees 
of  the  second  judgment  and  execution  that  said  surplus  be 
paid  to  them. 

Upon  these  facts,  two  questions  are  raised — first,  whether 
the  levy  under  the  second  execution  was  good ;  and,  second, 
if  so,  whether  it  is  preferred  to  the  assignment  to  Philip 
Ford. 

There  is  no  question  made  as  to  the  formality  of  the  first 
levy.  If  this  levy  be  legal,  then,  from  the  time  it  was  made, 
the  goods  levied  on  were  constructively  in  the  possession  of  the 
siieriff,  and  he  might  make  subsequent  levies  without  actual 
view,  and  notice  to  the  defendant.  It  is  the  constant  and 
convenient  practice  to  make  copies  of  the  former  levy,  and 
attach  them  to  the  subsequent  executions.  This  has  been  so 
long  sanctioned  by  our  courts  that  it  cannot  now  be  disturbed. 
The  levy  was  good,  and  it  bound  the  vessel  from  the  time  of 
the  deliverv  of  the  writ  to  the  sheriff. 
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The  answer  to  the  second  question  depends  on  the  construc- 
tion which  shall  be  given  to  the  writing  given  to  Philip  Ford. 
It  was  executed  March  26th,  1880,  and  delivered  to  Ford 
])rior  to  the  receipt  of  the  second  execution  by  the  sheriff". 
Notice  of  it  was  given  to  the  sheriff"  subsequent  to  the  deliv- 
ery of  the  second  execution.  It  is  not,  in  terms,  a  sale  of  tiie 
defendant's  right,  title,  and  interest  in  the  schooner  "  Furman 
L.  Mulford."  Whether  this  vessel  was  enrolled  or  regis- 
tered under  the  laws  of  the  United  States,  does  not  appear  in 
the  state  of  the  case.  If  it  was,  then  the  bill  of  sale  of  the 
vessel,  or  any  part  of  it,  would  be  valid  against  this  plaintiff" 
in  execution,  unless  recorded  in  the  office  of  the  collector 
of  the  customs  where  such  vessel  is  registered  or  enrolled. 
Rev.  Stat.  U.  S.,  §  4192.  If  the  particular  phraseology  used 
was  intended  to  evade  the  statute,  the  construction  should  not 
be  favorable  to  such  purpose. 

The  transfer  is,  in  words,  "of  all  the  right,  title,  and  inter- 
est in  and  to  all  moneys  arising  from  the  sale,  and  the  sheriff* 
is  thereby  authorized  to  pay  all  such  moneys  as  shall  remain 
in  his  hands  after  payment  of  said  [first]  judgment  and  costs." 
When  the  sale  was  made,  and  the  moneys  from  such  sale 
carae  into  the  hands  of  the  sheriff*,  the  lien  of  the  second  exe- 
cution had  attached,  and  the  right,  title,  and  interest  of  the 
defendant  therein  was  subject  to  the  charge  of  this  second 
execution.  If  the  defendant  in  execution  could  not  take 
these  moneys  against  the  plaintiff"  in  this  execution,  then  his 
assignee  could  have  no  greater  right  at  that  time.  The  sheriff^ 
must  first  apply  the  moneys  in  his  hands  to  the  satisfaction 
of  the  second  writ  held  by  him,  before  he  can  accept  and  pay 
the  order  given  to  Philip  Ford  for  the  payment  of  such  sur- 
plus to  him. 

Let  the  rule  be  so  entered. 
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IN  MATTEE  OF  DRAINAGE  OF  THE  GREAT  MEADOWS  ON 
PEQUEST  RIVER. 

1.  The  act  to  provide  for  the  drainage  of  lands,  approved  March  8th, 
1871,  {Eev.,  p.  662,)  is  constitutional,  and  the  assessments  made  there- 
under are  to  be  apportioned,  but  not  limited  by  special  benefits,  as 
under  the  law  of  eminent  domain. 

2.  The  objections  to  the  amount  of  cost  and  assessments  for  improve- 
ments reported  by  the  commissioners,  must  be  supported  by  proof  of 
facts,  measurements,  &c.,  and  cannot  be  based  on  mere  opinions  and 
imperfect  estimates  made  prior  to  the  contract.  It  should  appear,  by 
direct  and  certain  proof,  that  their  determination  is  so  clearly  wrong 
as  to  manifest  some  bias,  partiality,  or  fraud. 

3.  The  statutory  lien  given  by  this  act  for  assessments  is  not  divested  by 
the  sale  of  the  lands  under  the  foreclosure  of  a  prior  mortgage. 

4.  Lands  lying  outside  the  geological  survey  and  the  boundaries  given  in 
the  notice  of  application  for  the  appointment  of  commissioners,  can- 
not be  assessed  for  benefits. 

On  exceptions  to  the  assessments  made  by  Amos  Hoagland, 
James  Boyd  and  William  L.  Johnson,  commissioners  appointed 
by  the  Supreme  Court,  filed  by  Aaron  Van  Buskirk,  Isaac 
Cummens,  the  Crane  Iron  Company,  Robert  L.  Kennedy, 
Charles  S.  Wurts,  and  others. 

Argued  at  February  Term,  1880,  betore  Justices  Depue, 
ScuDDER  and  Knapp. 

For  the  exceptants,  J.  G.  Shipman  &  Son  and  B.  Gummere. 

For  the  commissioners,  T.  Little. 

The  opinion  of  the  court  was  delivered  by 

ScUDDEK,  J.  The  proceedings  of  the  board  of  managers 
of  the  geological  survey  and  of  the  commissioners  appointed 
by  this  court  in  the  matter  of  drainage  of  the  great  meadows 
on  the  Pequest  river,  have  been  before  the  court,  and  decisions 
had  therein  in  10  Vroom  197,  433,  and  12  Vroom  175. 
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The  commissioners  having  now  made  their  final  report  of 
the  completed  assessment,  under  Section  2  of  the  act  of  1871, 
( Rev.,  p.  662,)  objections  have  been  filed  by  some  of  the  land- 
owners who  have  been  assessed  for  benefits. 

These  objections  have  been  discussed  elaborately  and  at 
great  length,  in  apparent  forgetfulness  of  the  fact  that  some 
of  the  points  taken  have  been  already  decided. 

Thus  it  has  been  settled  that  the  act  to  provide  for  the 
drainage  of  lands,  approved  March  8th,  1871,  in  its  general 
scope  and  provisions,  is  constitutional,  and  that  the  assess- 
ments on  lands  are  not  necessarily  limited  to  the  amount  of 
benefits  actually  received,  under  the  law  of  eminent  domain, 
but  that  the  commissioners  may  distribute  and  assess  the 
amount  of  the  expenses  in  proportion,  as  near  as  they  can 
judge,  to  the  benefit  derived  from  said  drainage  by  the  several 
parcels  of  lands  to  be  assessed.  In  other  words,  that  the 
assessments  for  drainage  are  to  be  apportioned,  but  not  limited 
by  actual  benefits.  This  result  has  been  reached  on  the 
ground  that  these  proceedings  are  by  usage  and  by  the  con- 
sent of  the  land-owners  who  are  to  be  benefited  and  charged 
with  the  expenses,  and  no  part  thereof  can  be  imposed  on  the 
public  at  large.  State,  Britton,  pros.,  v.  Blake,  6  Vroom  208  ; 
S.  a,  7  Vroom  442. 

The  act  of  April  2d,  1868,  {Rev.,  p.  667,)  limiting  the 
charges  to  benefits  received,  relates  to  assessments  made  by 
commissioners  appointed  by  any  court,  or  by  any  justice  or 
judge  thereof,  "  by  or  under  any  general  or  special  law  of 
this  state  heretofore  enacted."  This  subsequent  act  of  1871 
is  not,  therefore,  within  the  terms  of  the  former  act. 

These  preliminary  points  having  been  already  determined, 
other  questions  of  fact  remain  to  be  considered  under  these 
exceptions.  As  they  are  stated  in  different  forms,  and  are 
numerous,  it  will  be  necessary  to  condense  and  group  them, 
for  convenience.  Perhaps  the  most  important  general  objec- 
tion is  to  the  cost  of  the  work.  The  total  amount  of  expendi- 
tures reported  by  the  commissioners,  is  $107,916.07.  This  so 
far  exceeds  the  previous  estimates  and  statements  of  cost  of 
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the  improvements  made  at  different  times,  by  those  who  were 
supposed  to  be  competent  to  settle  this  question,  that  some  of 
those  who  originally  favored  the  work  have  since  become 
hostile  to  it.  The  object  was  to  reclaim  nearly  six  thousand 
acres  of  low,  marshy,  boggy,  and  wet  land,  and  to  effect  this, 
rock-reefs  in  the  river  were  lowered,  the  bed  of  the  river 
was  leveled  and  widened,  trees,  stumps,  bogs,  brush,  and  tem- 
porary obstructions  were  removed,  sand  and  mud-bars  cleared 
away,  and  the  five  main  tributaries  to  the  Pequest  river  were 
cleared  and  opened  for  an  aggregate  distance  of  five  and  a 
quarter  miles,  in  considerable  portions  of  which  the  excava- 
tions averaged  three  and  a  half  feet  in  depth.  The  commis- 
sioners report,  also,  that  they  have  enlarged  and  partially 
rebuilt  three  of  the  public  bridges  over  Pequest  river,  to 
make  it  of  sufficient  capacity  to  carry  the  stream.  They  also 
say  that  almost  the  whole  work  has  been  executed  submerged, 
or  in  contact  with  water,  with  increased  cost  over  ordinary 
excavations. 

The  work  was  in  progress  for  five  or  six  years,  and  required 
plans,  maps,  surveys,  levelings,  loans  of  money,  and  interest, 
to  make  payments,  as  the  instalments  became  due. 

The  allegations  that  the  expenditures  are  excessive,  are 
supported  only  by  general  opinions,  previous  imperfect  esti- 
mates, and,  in  one  instance,  an  offer  to  build  a  bridge  for 
$500,  whicii  cost  more. 

It  is  also  objected  that  the  charges  of  $5  per  day,  given  by 
law  to  each  commissioner  for  every  day  they  were  actually 
employed,  and  their  expenses,  are  excessive. 

But  we  are  given  no  particulars  of  a  proper  expenditure, 
by  exact  and  accurate  measurements  and  calculations,  made 
by  competent  engineers  and  experts,  nor  is  there  any  explicit 
denial  of  the  actual  number  of  days'  services  rendered  by  the 
commissioners,  or  the  moneys  expended  by  them  for  surveys 
and  other  expenses  incident  to  the  work. 

It  is  needless  to  say  that  no  reduction  of  this  assessment 
could  be  made  on  such  evidence,  nor  would  the  court  be  war- 
ranted in  saying  that  the  expenses  and  charges  are  not  accu- 
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rately  stated.  Nor  will  it  help  in  the  determination  of  this 
objection  that  the  expenses  of  the  work  are  excessive;  that 
several  witnesses  testify  that,  in  their  opinion,  all  the  lands 
included  in  the  survey  are  not  worth  the  amount  of  the  cost 
of  the  improvement.  The  silence  of  the  great  majority  of 
the  persons  whose  lands  are  assessed,  would  seem  to  be  an 
answer  to  this  objection.  The  amount  of  expenditure  appears 
to  be  large,  but  the  court  can  form  no  intelligent  ju<lgment 
as  to  how  much  is  overcharged,  without  more  definiteness  in 
the  proof,  in  opj)osition  to  the  report  of  the  commissioners. 

The  specific  exceptions  made  by  the  objectors,  that  each  of 
their  lands  is  assessed  beyond  the  benefits  received,  and  that 
some  are  assessed  where  no  benefit  whatever  appears,  cover 
much  of  the  evidence  tliat  has  been  taken,  There  are  some 
cases  of  hardship  shown,  where  the  owners  of  land  are  j)Oor 
and  their  property  is  encumbered.  There  is  evidence  to  show 
that  a  large  portion  of  the  land  formerly  of  Mrs.  Mary  V. 
Wurts,  deceased,  which  has  been  assessed,  is  higher  than 
other  land  included  in  the  assessment,  and  that  its  value  is 
not  increased  by  the  drainage;  but  there  is  contradictory  evi- 
dence, showing  that  the  exterior  line  of  the  survey  was  run 
where  the  wet  land  appeared,  and  that  it  was  proper,  in  some 
cases,  to  assess  lands  lying  above  high-water  mark,  in  the 
meadows,  because  that  water  will  gather  and  collect  on  land 
above  the  stream  into  which  it  discharges,  for  ten  or  twelve 
feet  elevation  in  a  mile.  Professor  George  H.  Cook,  state 
geologist,  in  answer  to  the  question,  "  Do  you  mean  to  say 
that  land  can  be  benefited  by  this  drainage,  that  lies  above 
the  high-water  mark  of  the  Pequest,  supposing  that  the  whole 
tract  lies  on  the  Pequest?"  says,  "I  do — the  best  agricultural 
drainage  I  have  ever  seen;  the  best  farming  land  requires 
that  the  surface  of  the  water  should  be  kept  eighteen  inches 
below  the  surface,  for  a  meadow,  and  fully  three  feet  below 
the  surface  for  the  best  growing  of  wheat."  Dr.  J.  Marshall 
Paul,  who  formerly  owned  these  lands,  made  the  attempt 
to  dry  them  by  ditches,  without  lowering  the  bed  of  the 
Pequest.     He  succeeded  only  with  a  small  portion  of  the 
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land,  so  that  he  could  cullivate  orops,  and  the  ditches  failing 
to  clear  themselves,  and  filling  up,  the  lands  became  again 
almost  useless.  The  whole  evidence  tends  to  show  that  if  the 
ditches  are  cleared  out,  the  lands  will  be  benefited,  and  can  be 
cultivated. 

In  the  case  of  the  lauds  of  the  Crane  Iron  Company,  it  is 
said  that  the  property  of  others  lies  between  these  lands  and 
the  Pequest,  so  that  they  cannot  be  drained  without  ditching 
over  the  intervening  land.  There  is  evidence  that  an  allow- 
ance has  been  made  in  the  assessment  for  such  additional 
expense,  and  Professor  Cook  states  in  his  evidence  that  it 
may  take  several  years  for  the  lands  farthest  off  the  Pequest 
to  show  the  full  benefit  of  the  drainage ;  tiiat  it  will  depend 
on  how  the  owners  make  use  of  it  by  means  of  drains,  and 
giving  opportunities  for  the  water  to  seek  the  Pequest;  that 
the  benefits  will  be  hastened  or  retarded  according  to  the 
management  of  the  owners  of  the  land. 

With  this  character  of  evidence,  so  contradictory,  the  court 
would  not  be  justified  in  setting  aside  any  part  of  this  assess- 
ment, upon  the  ground  that  the  lands  were  not  benefited,  and 
could  not  be  by  the  drainage;  nor  are  the  varying  opinions 
of  witnesses,  on  the  amounts  of  the  assessments  in  particular 
cases,  sufficient  to  satisfy  us  that  there  have  been  over-esti- 
mates made  by  the  commissioners.  Amos  Hoagland,  the 
commissioner  who  appears  to  have  given  constant  attention  ta 
the  work  through  its  wiiole  progress,  says  that,  after  they  had 
heard  the  objections  made  by  tlie  land-owners,  the  commis- 
sioners met  together  and  carefully  looked  over  the  different 
tracts  of  land,  and  could  see  no  cause  why  they  should  change 
the  assessment  of  any  of  them,  and  that  he  has  seen  none 
since,  after  he  had  been  present  and  heard  the  examination 
of  witnesses  on  these  exceptions. 

This  court  has  said  that  the  rule  to  guide  them  in  review- 
ing the  acts  of  officers  appointed  to  make  public  improve- 
ments and  report  thereon,  is  that  their  return  cannot  be  set 
aside  upon  the  testimony  of  others  differing  in  judgment  with 
them,  unless  it  should  appear  that  their  determination  was  so 
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clearly  wrong  as  to  manifest  some  bias,  partiality,  or  fraud 
on  the  part  of  the  officers,  or  that  it  was  procured  by  corrup- 
tion or  some  undue  means.  If  it  were  not  so,  a  party  object- 
ing might  appeal  from  the  judgment  of  the  officers  appointed 
for  the  purpose,  to  the  opinions  and  caprices  of  interested  or 
irresponsible  persons. 

In  Stout  V.  Freeholders  of  Hopeicell,  1  Dutcher  202,  and  in 
State,  Hunt,  pros.,  v.  Railway,  10  Vroom  646,  Justice  Dixon 
says:  "Under  the  ninth  section  of  the  certiorari  act  of  March 
27th,  1874,  it  is  our  duty,  in  this  class  of  cases,  to  determine 
disputed  questions  of  fact,  and  affirm  or  reverse  the  assess- 
ment, in  whole  or  in  part,  according  to  the  justice  of  the  case. 
Still,  in  determining  such  questions,  the  official  certificates  of 
the  commissioners,  under  their  oaths,  and  in  the  line  of  their 
duty,  are  entitled  to  much  weight  as  evidence,  and  only  clear 
proof  of  great  force  will  justify  us  in  concluding  that  they 
are  erroneous." 

These  proceedings  are  not  by  certiorari,  but  on  exceptions 
to  the  report;  but,  even  applying  this  most  liberal  rale,  it 
appears  that  the  evidence  in  this  case  is  short  of  the  degree 
of  certainty  and  strength  to  authorize  interference  with  the 
reports  of  commissioners  who  have  been  upon  the  ground 
and  examined  the  work,  as  the  court  has  not  done. 

It  is  also  objected  that  the  work  is  not  completed,  but  the 
commissioners  and  managers  say  that  it  is,  and,  in  the  lan- 
guage of  some,  it  is  a  great  success.  I  have  seen  no  contra- 
dictory evidence,  excepting  that  the  witnesses  for  the  objectors 
say  that  the  stream  has  not  been  dredged  all  the  way  up  to 
the  extent  of  the  Sussex  line,  but  to  this  it  is  answered  that 
it  is  not  necessary,  for  the  current  is  cutting  the  bed  of  the 
stream  above  where  the  dredging  ceased.  That  it  is  said  to 
be  filling  in  some  places,  is  explained  by  the  crookedness  of 
the  stream,  and  it  is  testified  that  such  filling  is  accidental, 
and  will  be  cleared  away  by  the  current.  It  is  also  manifest 
that,  with  earth  embankments,  such  washings  will  occur,  and 
will  make  repairs  necessary,  but  they  do  not  show  that  the 
work  has  not  been  completed. 
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The  objection  that  some  of  the  bonds  issued  by  the  com- 
missioners to  pay  for  the  expense  were  given  to  the  contract- 
ors in  payment  of  an  excessive  price  for  the  work,  and  were 
sold  below  their  par  value,  is  not  snstained  by  evidence,  and 
is  answered  by  the  contradictory  testimony  of  the  commis- 
sioners and  of  Abraham  H.  Day,  who,  acting  as  secretary, 
says  that  he  received  the  subscriptions  for  the  drainage  bonds, 
and  that  after  Judge  Boyd  was  taken  sick,  he  assisted  in 
keeping  his  accounts  as  treasurer. 

The  exception  made  by  Aaron  Van  Buskirk  to  the  assess- 
ment on  two  tracts  of  land  in  and  as  part  of  lot  No.  50,  con- 
taining fourteen  and  forty-one  hundredths  acres,  and  lot  93, 
twenty-six  and  sixty-six  hundredths  acres,  assessed  to  Selden 
T.  Scranton,  because  said  Scranton  was  not  the  owner  when 
the  assessment  was  made,  having  been  sold  under  the  fore- 
dosure  of  a  mortgage  existing  on  these  lands  prior  to  the 
assessment,  wherein  the  commissioners  were  made  defendants, 
and  set  up  no  claim,  and  that  the  lands  were  sold,  and  bought 
by  the  objector,  clear  of  said  assessment,  is  not  tenable  in  law. 
By  Section  2  of  the  act  of  1871,  the  assessment  made  upon 
each  parcel  of  land,  with  lawful  interest  thereon,  shall  be  a 
lien  upon  the  said  parcel  of  land,  without  regard  to  whom 
tlie  owner  or  owners  of  said  land  may  be.  The  commission- 
ers were  not  bound  to  appear  and  defend  the  suit  of  fore- 
closure, and  the  objector  bought  with  full  notice  and  knowl- 
edge of  the  lien  of  the  assessment.  This  statutory  lien  could 
only  be  divested  by  payment  made  by  the  owner  of  the  land, 
whoever  he  might  be,  of  the  amount  of  the  assessment. 
There  is  a  manifestation  of  the  legislative  intention  to  make 
this  lien  paramount  on  the  lands,  in  the  third  section  of  the 
act,  which  gives  to  the  purchaser  under  sale  for  the  assess- 
ment the  right  to  the  immediate  possession  of  the  land,  and 
to  take  the  rents,  issues,  and  profits  thereof,  for  the  period 
or  term  of  his  purchase.  Howell  v.  Essex  Road  Board,  5 
Stew.  672. 

The  minor  objections  that  have  been  made,  not  included 
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in  the  above  statement,  are  not  sustained  by  the  proofs,  and 
need  not  be  mentioned. 

It  is  doubtful  whether  some  of  the  exceptions  above  con- 
sidered might  not  have  been  more  summarily  disposed  of,  for 
the  act  says  that  the  court  "shall  not  reverse  the  assessment, 
or  any  part  thereof,  except  for  some  error  in  law,  or  in  the 
principles  of  assessment  made  or  committed  by  said  commis- 
sioners," but  in  a  matter  of  such  general  interest,  and  affect- 
ing the  security  of  the  large  amount  of  bonds  that  have  been 
issued,  we  have  thought  it  best  to  examine  and  decide  each 
point  of  the  objections  made  by  the  exceptants. 

Special  exceptions  are  made  by  James  W.  Tims,  Phebe  A. 
Wilson,  Ephraim  Simonton,  and  Aaron  Van  Buskirk,  because 
certain  lands  assessed  to  them  lie  outside  of  the  exterior  line 
of  the  survey  made  by  the  board  of  managers  of  the  geological 
survey. 

All  the  lands  assessed  to  Ephraim  Simonton  lie  south  of 
the  beginning  point  of  the  managers'  survey.  This  begins  at 
the  edge  of  the  meadow,  in  front  of  the  Presbyterian  church 
at  Danville,  and  thence  bearing  northwesterly,  &c.  Robert 
L.  Garrison,  the  surveyor  who  made  the  original  survey,  says 
that  the  beginning  point,  as  laid  by  him,  is  on  the  edge  of 
the  meadow  in  front  of  the  Danville  Presbyterian  church, 
and  that  the  great  meadows  end  on  the  south  at  Larrison's 
bridge. 

Professor  Cook  says  that  he  considers  near  Larrison's 
bridge,  within  a  hundred  feet  above,  or  more,  the  lower  end 
of  the  great  meadows. 

Garrison  testifies,  also,  that  the  lands  assessed  to  Simonton ; 
twenty-four  and  sixty-six  hundredths  acres  assessed  to  Aaron 
Van  Buskirk,  and  marked  on  the  map  as  S.  T.  Scranton's ; 
thirty-four  and  thirty-five  hundredths  acres  assessed  to  John 
Lewis,  and  now  owned  by  Phebe  A.  Wilson  j  and  forty  and 
ninety-six  hundredths  acres  assessed  to  James  W.  Tims, 
all  lie  south  of  the  exterior  line  of  the  geological  survey. 
These  lands  were  included,  afterwards,  in  the  commissioners' 
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survey,  because  they  adjudged  them  to  be  benefited  by  the 
drainage. 

In  10  Vroom  197,  this  court  decided  that  only  the  lands 
described  in  the  report  of  the  managers  of  the  geological  sur- 
vey, and  in  the  notice  of  the  application  for  the  appointment 
of  commissioners,  are  liable  for  the  assessment. 

The  assessments  as  to  these  lands  will  be  reversed,  and  it 
will  be  referred  to  the  commissioners,  to  be  corrected  as  to 
these  assessments,  pursuant  to  the  statute.  The  other  excep- 
tions are  overruled. 


ELISHA  VANATTA  v.  WILLIAM  JONES. 

1.  Proof  of  the  dedication  of  land  to  public  use  as  a  highway,  by  means 
of  a  transfer  of  title,  from  which  the  inference  of  dedication  is  sought 
to  be  drawn,  involves  a  question  of  title  to  lands,  &c.,  not  capable  of 
being  tried  in  the  court  for  the  trial  of  small  causes,  or  on  appeal 
therefrom,  and,  upon  such  proof  being  made,  the  action  ought  to  have 
been  dismissed,  as  beyond  the  jurisdiction  of  these  courts. 

2.  Proof  of  such  dedication,  by  inference  from  acts  of  mapping  and 
plotting  land,  and  selling  lots  by  reference  to  the  map,  is  insufficient, 
unless  the  sales  are  shown  to  have  been  effectuated  by  conveyances. 
It  is  the  estoppel  resulting  from  an  effective  grant,  recognizing  the 
highway,  that  produces  the  inference  of  dedication.  The  mere  act  of 
mapping,  plotting,  and  selling,  not  followed  by  conveyances  or  public 
use  of  the  land,  will  not  prove  dedication. 

3.  Qiuere — Whether  dedication  can  be  inferred  from  acts  of  persons  in 
possession,  not  shown  to  have  title  to  the  land,  or  some  estate  therein. 


On  certiorari. 

Argued  at  June  Term,  1880,  before  Justices  Scudder  and 
Magie. 

For  the  plaintiff,  W.  M.  Davis  and  J.  G.  Shipman. 

For  the  defendant,  /.  F.  Dumoni 
Vol.  xin.  2  n 
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Magie,  J.  This  writ  brings  up  the  proceedings  in  an 
action  of  trespass  quare  clausmn  /regit,  brought  in  a  justice's 
court  by  Elisha  Vanatta  against  William  Jones.  After  a 
judgment  upon  a  verdict  for  the  defendant,  in  that  court,  the 
plaintiff  appealed  to  the  Common  Pleas  of  Warren  county, 
and  the  case  was  there  tried.  The  verdict  and  judgment  were 
again  for  the  defendant,  and  the  plaintiff  below  has  brought 
the  proceedings  here  for  review. 

The  state  of  the  case  shows  that  the  plaintiff,  upon  the  trial 
in  the  Common  Pleas,  proved  his  possession  of  the  locus  in 
quo,  which  he  said  he  occupied  under  a  parol  lease  from  one 
Knight.  He  also  proved  that  defendant  broke  down  a  fence 
thereon,  which  breaking  was  the  trespass  complained  of.  The 
defendant,  in  order  to  justify  his  act,  offered  evidence  which 
he  claimed  was  sufficient  to  prove  that  the  locus  in  quo  was  a 
public  iiighway  over  which  he  was  entitled  to  pass,  as  one 
of  the  public.  The  facts  proved,  on  which  he  relied  for  this 
result,  were  the  following :  that  the  locus  in  quo,  with  other 
lauds  adjoining,  and  amounting,  in  all,  to  over  one  hmidred 
acres,  had  previously  been  in  the  possession  of  six  persons, 
of  whom  Knight,  under  whom  plaintiff  claimed  to  be  tenant, 
was  one ;  that  they,  while  the  tract  was  in  their  possession, 
had  it  surveyed  and  mapped  out  into  streets,  avenues,  and 
lots;  that  a  map  thereof,  produced  and  put  in  evidence,  was 
made  by  them  for  the  purpose  of  selling  lots  by ;  that  lots 
were  sold  by  them  according  to  that  map,  and  some  of  the 
lots  sold  were  upon  a  street  or  alley  delineated  on  the  map, 
and  which  ran  over  and  included  the  locus  in  quo  ;  that  they 
afterwards  procured  the  unsold  portions  of  the  tract  to  be 
divided  between  them,  by  proceedings  in  partition,  under  the 
statute,  which  were  produced  from  the  clerk's  office  and  put 
in  evidence,  and  which  showed  an  allotment  to  the  different 
persons  (including  Knight)  of  lots  on  said  tract,  by  the  map 
numbers,  and  recognized  the  map  and  plans. 

This  was  all  the  evidence  tending  to  show  that  the  locus 
in  quo  was  a  public  highway.     It  will  be  observed  that  it 
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consists  of  proof  of  acts  only  by  persons  in  possession  of  the 
land,  from  which  acts,  dedication  to  the  public  use  as  a  high- 
way was  claimed  to  be  properly  inferred.  It  did  not  appear 
that  the  persons  in  possession  had  any  title  or  ownership  in 
the  land,  nor  were  any  deeds  made  by  them  under  the  alleged 
sales  of  lots  produced  or  proved,  nor  was  any  acceptance  or 
■use  of  tiie  highway  by  the  public  shown. 

Upon  this  evidence,  plaintiif  insisted  that  defendant  had 
failed  to  establish  a  dedication,  because  he  had  not  shown  that 
the  acts  from  which  alone  it  could  be  inferred,  were  done  by 
the  owner  of  the  land  or  any  estate  therein,  or,  that  if  he  had 
established  a  dedication,  it  was  necessarily  by  proofs  which 
involved  the  title  to  lands,  &c.  The  view  taken  by  the  Court 
of  Common  Pleas  was  adverse  to  this  claim  of  the  plaintiff, 
and  the  main  question  here  is  whether  that  view  can  be  sus- 
tained. Plaintiff  also  contends  that  evidence  was  improperly 
admitted  on  the  trial  below. 

The  evidence  objected  to  was  the  parol  proof  of  the  sale 
of  lands  out  of  the  tract  by  the  persons  in  possession,  by 
reference  to  the  map.  Such  evidence  must  be  regarded  as 
immaterial.  Dedication  of  land  to  public  use  as  a  highway 
may  be  inferred  from  the  execution  of  conveyances  referring 
to  and  adopting  a  map  whereon  such  highway  is  delineated. 
Clark  v.  Elizabeth,  8  Vroom  120;  S.  C,  11  Vroom  172.  The 
reason  of  that  case,  and  of  many  similar  cases  referred  to  in 
the  opinions  therein,  is  that  the  grantor,  by  making  such  a 
conveyance,  is  irrevocably  estopped,  as  well  in  reference  to 
the  public  as  to  his  grantee,  from  denying  the  existence  of 
the  highway  as  delineated  on  the  map.  The  evidence  of 
intention  to  dedicate  from  such  a  conveyance,  is  therefore 
held  to  be  conclusive.  But  I  know  of  no  reason  for  asserting 
that  any  act,  such  as  appeared  in  this  case,  can  justify  an 
inference  of  an  intent  to  dedicate,  unless  it  is  accompanied  by 
a  conveyance  or  grant  of  some  kind.  The  owner  of  lands 
may  map  and  lay  them  out  into  streets  and  avenues  and 
blocks,  at  his  own  free  will,  and  the  public  will  acquire  no 
interest  therein  until,  by  some  decisive  and  irrevocable  act, 
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either  toward  the  public  or  toward  a  grantee,  lie  renders  it 
improper  and  unjust  to  permit  him  to  deny  the  public  use 
and  character  of  the  highway.  He  is  then  estopped,  but  not 
before.  The  mere  proof  of  sales  of  land,  not  accompanied 
with  proof  of  the  conveyances  following  and  effectuating  the 
sales,  is  manifestly  insufficient,  and  therefore  immaterial. 

But,  by  the  production  of  the  partition  proceedings,  and 
the  proof  of  the  acquiescence  therein  of  the  parties  in  posses- 
sion, defendant  introduced  a  kind  of  evidence  from  which  the 
inference  of  dedication  was  capable  of  being  properly  drawn. 
Those  proceedings,  if  effective,  gave  to  each  of  the  six  per- 
sons a  portion  of  the  tract  in  severalty.  The  map  and  plan 
were  recognized  and  adopted  by  the  proceedings,  and  each  of 
the  parties  acquiescing  therein  were  estopped  from  denying 
the  existence  of  the  highways  delineated  thereon.  But  that 
evidence  manifestly  introduced  a  question  of  title  to  lands, 
&c.,  into  the  case.  Proceedings  in  partition,  under  the  stat- 
ute, transpose  a  joint  title  to  the  whole  tract  into  a  several 
title  in  each  party  to  a  portion  thereof.  They  are  as  effectual 
for  that  purpose  as  the  mutual  releases  or  conveyances  of  the 
parties.  Tiiat  effect  is  what  alone  makes  them  valuable  as 
evidence  in  this  case.  So  the  defendant,  in  seeking  this  proof 
of  dedication,  has  produced  and  put  in  evidence  a  transfer 
of  title  to  lands,  &c.  This,  therefore,  necessarily  involves  a 
question  of  title  to  lands,  &c. 

It  is  true  that  a  claim  of  justification,  because  of  a  public 
highway,  does  not  call  for  nor  permit  a  plea  of  title  under 
our  small  cause  act.  Yawger  v.  Manning,  1  Vroom  182.  A 
question  of  public  highway  may  well  be  tried  in  a  justice's 
court.  Brain  v.  Snyder,  1  Vroom  56 ;  Chambers  v,  Wam- 
bough,  4  Butcher  530.  But  when,  to  prove  a  public  high- 
way, it  is  necessary  to  resort  to  proof  of  title  to  lands,  &c., 
then  a  question  of  title  to  lands  is  presented  which  is  beyond 
the  jurisdiction  of  the  justice's  court. 

Upon  this  evidence  being  produced,  it  was  the  duty  of  the 
justice  and  of  the  Common  Pleas  to  have  dismissed  the  case 
for  want  of  jurisdiction.     Defendant  could  not  have  pleaded 
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title  under  Section  25,  {Rev,,  p.  544,)  because  his  justification 
<iepended  not  on  title  either  in  himself  or  in  another,  but 
solely  on  the  fact  that  the  locus  in  quo  was  a  public  highway. 
This  justification  he  could  only  make  by  proof,  and  when 
such  proof  necessarily  involved  a  question  of  title  to  lands, 
<&c.,  it  ousted  the  justice  and  the  Common  Pleas  of  their 
jurisdiction.  The  case  of  Messier  v.  Fleming,  12  Vroom  108, 
is  precisely  in  point,  and  on  the  authority  of  that  case,  this 
action  ought  to  have  been  dismissed  below. 

I  have  refrained  from  discussing  the  question  whether  a 
dedication  of  land  to  public  use  can  be  effectively  made, 
except  by  a  person  owning  some  estate  in  the  land.  All  the 
text-books  and  all  the  cases  I  have  been  able  to  examine 
unite  in  declaring  that  an  effective  dedication  must  proceed 
from  the  acts  of  some  person  owning  the  land  or  some  interest 
therein.  In  tiiis  case  the  court  below  thought  that  persons 
in  possession  of  land  might  so  act  as  to  dedicate  "  so  much  as 
they  had  in  the  land,"  and  that  such  a  dedication  would  estop 
them  and  those  holding  possession  under  them.  It  will  be 
at  once  perceived  that  this  again  involves  a  question  of  title, 
so  far  as  it  affects  the  present  case.  The  acts  relied  on  are 
those  of  Knight.  They  are  claimed  to  affect  plaintiff  mani- 
festly not  because  he  is  in  possession  subsequently  to  Knight, 
but  because  he  is  in  possession  under  Knight  and  in  privity 
with  him.  But  the  errors  previously  discussed  being  suflB- 
cient  to  require  the  reversal  of  the  judgment,  I  express  no 
opinion  on  this  question. 


«TATE,  ANDREW  H.  GEEEN  ET  AL.,  EXECUTORS,  PROSE- 
CUTORS, V.  JERSEY  CITY. 

Under  the  charter  of  Jersey  City,  {Pamph.  L.  1871,  p.  1126,)  and  the 
supplement,  {Pamph.  L.  1873,  p.  406,)  if  remonstrances  against  an 
improvement  are  presented  to  the  board  of  public  works,  signed  by 
the  owners  of  property  liable  to  more  than  one-half  the  assessment 
therefor,  at  or  before  the  time  fixed  for  hearing,  the  board  caH  proceed 
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no  further  with  the  improvement.  In  reckoning  tlie  remonstrants,  all 
remonstrances  presented  after  the  proceeding  is  commenced,  and  up  to 
and  on  the  day  fixed  for  hearing,  are  to  be  considered. 


Ou  cer'tior'ari. 

Argued  at  June  Term,  1880,  before  Justices  Scudder  and 
Magie. 

For  the  prosecutors,  Scudder  &  Vredenburgh. 

For  the  defendant,  A.  L.  McDermott, 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  The  certiorari  m  this  case  was  the  subject  of 
a  motion  to  dismiss.  The  opinion  of  the  court  upon  that 
motion  was  read  by  Reed,  J.,  and  will  be  found  ante  p.  119. 
The  reason  then  urged  for  dismissal  is  again  presented,  by 
way  of  objection,  to  the  consideration  of  the  case.  It  is 
insisted  that,  since  the  contract  to  build  the  sewer  in  question 
had  been  already  made,  the  allowance  of  this  certiorari  was 
forbidden  by  the  provisions  contained  in  Section  QQ  of  the^ 
charter  of  Jersey  City,  [Pamph.  L.  1871,  p.  1126,)  and  that 
this  court  has  no  right  to  examine  the  proceedings  brought 
up  by  the  writ.  The  conclusions  arrived  at  by  the  court  and 
enunciated  in  the  opinion  referred  to,  are  entirely  satisfactory, 
and  no  time  need  be  spent  in  considering  the  objection,  which 
was  then  really  disposed  of.  For  the  reasons  then  given  by 
the  court,  this  objection  cannot  now  prevail. 

I  proceed  to  inquire  whether  the  contract  so  made  was 
within  the  power  of  the  city,  and  whether  the  proceedings  re- 
lating thereto  can  be  sustained  upon  the  facts  now  appearing. 

The  requirements  of  the  law  in  respect  to  the  construction 
of  sewers  in  Jersey  City  are  set  out  with  great  particularity  in 
the  opinion  above  referred  to.  It  seems  unnecessary  to  repeat 
them  here.  The  insistment  of  prosecutors  is  that,  before  the 
contract  in  question  was  made,  and  within  the  time  fixed  hy 
the  charter,  remonstrances  against  this  sewer  were  presented 
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to  the  board  of  public  works,  signed  by  the  owners  of  prop- 
erty liable  to  more  than  one-half  of  the  assessment  therefor. 
If  that  be  so,  then,  by  force  of  the  provisions  contained  in 
Section  24  of  the  supi)lement  of  1873,  {Pamph.  L.,  p.  406,) 
the  board  could  "  proceed  no  farther  Avith  the  improvement." 
The  difficulty  in  respect  to  the  remonstrances  occurs  from 
the  following  circumstances :     In  the  course  of  the  proceed- 
ings  respecting    this    sewer,  a  contract  for   its    construction 
having  been  awarded  to  Tuohy  &  Ward,  the  board  of  public 
works  fixed  March  10th,  1879,  as  the  time  to  receive  remon- 
strances and  objections  against  the  improvement.      By  that 
time,  various  remonstrances  were  received,  but  admittedly  not 
signed  by  a  sufficient  number  of  objectors  to  bar  the  further 
prosecution  of  the  work.     Consequently,  the  board  of  public 
works  proceeded  to  make  the  contract  with  Tuohy  &  Ward. 
Afterward,  Tuohy  &  Ward  appear  to  have  refused  to  proceed 
with  their  contract.     The  board  thereupon  re-advertised  for 
proposals,  and  afterward  awarded   the  contract  to  John  Y. 
Condon.    They  then  proceeded  to  make  another  "preliminary 
sketch"  of  the   property  to   be   assessed    and    the  probable 
amount  of  assessment  per  foot  frontage,  pursuant  to  the  pro- 
visions of  Section  24,  above  referred  to,  and  fixed  on  Septem- 
ber 22d,  1879,  as  the  time  to  receive  remonstrances  and  objec- 
tions, of  which  notice  seems  duly  to  have  been  given.     At 
that  time,  other   remonstrances  were  presented.     They  con- 
tained the  names  of  some  who  had  signed  the  remonstrances 
presented  March  10th,  but  did  not  include  objectors  sufficient 
in  ownership  to  arrest  the  further  proceedings.     It  is  admit- 
ted, however,  that  if,  to  the  names  of  those  who  signed  the 
remonstrances  presented  September  22d,  there  be  added  the 
names   of    those    who   signed    the    remonstrances    presented 
March  1 0th — and  who  did  not  sign  the  former — the  owners 
of  property    liable    to    more   than    one- half  the   assessment 
remonstrated  against  the  improvement.     The  board,  however, 
apparently  taking  the  view  that  only  the  remonstrances  which 
were  presented  September  22d  were  to  be  considered,  pro- 
ceeded to  make  the  contract  with  Condon. 
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In  this  action,  it  seems  to  me  the  board  were  manifestly  in 
error.  The  proceeding  to  construct  this  sewer  was,  from  its 
inception  to  the  making  of  the  contract,  but  one  proceeding. 
By  Section  24,  above  cited,  it  is  provided  that  remonstrances 
sufficient  in  amount,  presented  "  at  or  before "  the  time 
appointed  for  hearing  objections,  shall  prevent  the  further 
prosecution  of  the  work.  The  remonstrances  are  required  to 
be  not  against  the  contract,  but  "  against  the  improvement." 
In  this  case,  it  appears  that,  pending  the  proceeding,  there 
were  presented  to  the  proper  board  remonstrances  against  the 
improvement.  Including  all  that  were  presented  after  the 
})roceeding  commenced,  and  up  to  and  on  the  day  fixed  for 
hearing,  sufficient  remonstrances  were  presented  to  stop  the 
proceedings.  It  seems  to  me  that  all  these  remonstrances 
were  to  be  considered,  and  that  thereupon  the  board  had  no 
further  power  to  jDroceed  with  the  improvement.  Conse- 
quently, all  the  proceedings  after  these  remonstrances  were 
put  in,  must  be  set  aside. 

This  result  will  render  it  unnecessary  to  consider  the  other 
objection  made  by  prosecutors. 


STATE,   EX  REL.  INHABITANTS  OF  THE  CITY  OF  PLAIN- 
FIELD,  V.  NELSON  RUNYON,  CITY  JUDGE,  &c. 

1.  The  city  judge  in  Plainfield  has  power  to  issue  warrants  for  the  collec- 
tion of  taxes  in  arrears,  but  only  when  a  list  of  the  delinquent  tax- 
payers has  been  duly  returned  to  him  by  the  proper  officer. 

2.  Mandamus  will  not  be  granted  unless  the  case  shows  that  a  manifest 
duty  has  been  neglected. 

The  rule  in  this  case  required  Nelson  Runyon,  the  city 
judge  of  Plainfield,  to  show  cause  why  a  mandamus  should 
not  be  allowed,  commanding  him  to  issue  warrants  for  the 
collection  of  taxes  in  arrears  in  that  city  for  the  years  1875 
to  1879,  inclusive.      From  the  affidavit  and  agreements  on 
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which  the  rule  was  argued,  the  following  facts  appear:  Defend- 
ant became  city  judge  on  the  first  Monday  in  January,  1880. 
His  predecessor  in  the  office  was  Peter  P.  Good,  who  held 
the  office  during  all  the  years  in  which  the  taxes  in  question 
were  assessed.  The  collector  of  taxes  of  the  city  had  regu- 
larly returned  lists  of  the  delinquent  tax-payers  on  the  first 
Monday  in  September,  in  every  year,  to  the  then  city  judge, 
who  had  issued  warrants  for  the  collection  of  the  taxes  in 
arrear  in  each  year,  except  1879.  The  lists  had  been  turned 
over  to  defendant,  with  the  books  and  papers  of  the  office. 
The  list  of  the  delinquent  tax-payers  for  the  year  1879  was 
also  returned  to  defendant  on  March  1st,  1880.  The  city 
council,  on  April  5th,  1880,  passed  resolutions  requiring  the 
defendant,  as  city  judge,  to  issue  "  his  warrant  for  the  collec- 
tion of  all  taxes  in  arrears."  Defendant  declined  and  refused 
to  issue  such  warrant,  although  the  resolutions  were  brought 
to  his  notice. 

Argued  at  June  Term,  1880,  before  Justices  Scudder  and 
Magie. 

For  the  relators,  Suydani  &  Jackson. 

N.  Runyon,  in  pro.  jpers. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  Upon  the  facts  presented,  the  city  of  Plain- 
field  insists  that  this  court  ought,  by  mandamus,  to  compel 
defendant  to  issue  a  warrant  for  the  collection  of  taxes  in 
arrears  in  that  city  for  certain  years.  Defendant,  in  reply, 
insists  that  no  power  has  been  conferred  on  him  to  issue  such 
warrants,  and  therefore  he  was  under  no  duty  to  do  so,  and 
that  if  he  is  in  error  in  respect  to  his  powers  and  duties,  yet, 
upon  the  facts  now  shown,  there  appears  no  omission  of  duty 
such  as  will  justify  a  mandamus. 

The  first  question  therefore  presented  is,  whether  any  power 
has  been  conferred  on  the  city  judge  in  Plainfield  to  issue 
warrants  for  the  collection  of  taxes  in  arrears. 
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The  charter  of  the  city  in  force  during  the  time  in  ques- 
tion will  be  found  on  page  1134  of  the  Laws  of  1872. 
Among  the  officers  of  the  city  required  to  be  elected  by  the 
citizens  was  a  "  city  judge."  He  was  given  the  same  powers 
in  criminal  cases  which  a  justice  of  the  peace  then  had,  and 
also  power  to  hear  and  decide  "suits  for  the  enforcement  or 
violation  of  ordinances "  of  the  city.  By  a  supplement 
approved  April  1st,  1873,  he  was  also  empowered  to  try  all 
civil  actions  cognizable  before  justices  of  the  peace. 

By  the  provisions  of  the  charter,  moneys  ordered  to  be 
raised  by  tax  were  to  be  assessed  and  collected  in  the  same 
manner  as  assessors  and  collectors  of  townships  were  by  law 
required  to  assess  and  collect  state  and  county  tax.  The 
thirty-fourth  section  of  the  act  further  provided — "  And  in 
case  of  the  non-payment  of  taxes,  the  said  collector  shall 
return,  on  the  1st  day  of  December,  annually,  the  names  of 
all  delinquents,  with  the  sums  due  from  them  respectively, 
and  to  such  city  magistrate  as  the  said  common  council  shall 
by  ordinance  or  resolution  direct;  and  the  said  magistrate 
shall  thereupon  issue  his  warrant  or  warrants  to  the  city 
policemen,  or  any  of  them,  or  such  other  person  as  the  com- 
mon council  shall  for  that  purpose  nominate  and  appoint, 
requiring  him  or  them  to  levy  the  tax  so  in  arrears,  in  the 
manner  prescribed  by  the  laws  of  the  State  of  New  Jersey 
relative  to  the  collection  of  taxes  in  townships." 

Defendant  insists  that  the  "city  magistrate"  referred  to  in 
this  section  is  one  of  the  justices  of  the  peace,  wiiose  election 
is  provided  for  by  the  act,  or  the  mayor,  to  whom  some 
magisterial  power  is  given.  While,  doubtless,  these  officers 
might  have  been  selected,  v/e  have  no  doubt  the  city  judge 
was  also  capable  of  being  selected.  He  was  required  to  exer- 
cise judicial  functions  within  the  city,  and  so  was  a  magis- 
trate— "an  inferior  judicial  officer" — of  the  city.  Bouv.Law 
Did.,  tit.  "  3fagist)-ate."  But  all  doubt  on  this  subject  is  ended 
by  the  provisions  of  the  supplement  of  1873,  above  referred 
to.  The  collector  was  by  that  supplement  required,  annually, 
on  the  first  Monday  of  September,  to  make  his  return  of 
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delinquent  tax-payers  to  the  city  judge.  Under  this  provi- 
sion, it  is  clear  the  city  judge  was  intended  to  be  the  magis- 
trate to  issue  warrants  for  the  collection  of  taxes,  and  it  may 
be  questioned  whether,  after  the  passage  of  that  supplement, 
any  other  magistrate  could  do  so. 

The  next  question  to  be  considered  is,  what  warrants  can 
the  city  judge  issue?    While  the  act,  in  prescribing  the  means 
of  enforcing  the  payment  of  taxes,  is  deplorably  meagre,  yet 
there  is  sufifiaent  in  the  language  of  the  thirty-fourth  section 
to   clearly   indicate   the    intention    of  the   legislature.      The 
words,  "  in  the  manner  prescribed  by  the  laws  of  the  State 
of  New  Jersey  relative  to  the  collection  of   taxes  in  town- 
ships," where  they  occur  in  that  section,  relate  as  well  to  the 
issuing  of  the  warrants  as  to  the  mode  of  levying  the  tax 
thereunder.     The  magistrate,  after  a  return  is  made  to  him, 
is  thereby  empowered   to   issue  precisely  such  w^arrants  as, 
under  similar  circumstances,  the  law  then   permitted   to  be 
issued  in  the  collection  of  taxes  in  townships.     His  authority 
would   thus   include  the  issuing  of  such  warrants  as,  under 
the  general  tax   law,  were  issued   by  justices  of   the  peace, 
enforcing  the  payment  of  taxes  by  distress  of  goods  and  chat- 
tels, and  at  that  time,  by  seizure  and  imprisonment  of  the  delin- 
quent tax-payer,  and  also  such  warrants  as  were  issued  by  the 
township  committee  for  the  sale  of  real  estate  for  taxes,  under 
the  act  making  taxes  a  lien  on  real  estate.     It  would  also 
extend  to  the  case  of  alias  and  pluries  warrants,  such  as  were 
authorized  by  the  provisions  of  the  acts  approved  April  1st, 
1868,  and  March  24th,  1869,  and  now  forming  Sections  97 
and  98  of  the  title  "Taxes,"  {Rev.,  p.  1161,)  so  far  as  such 
warrants  could  be  issued  by  the  magistrate  referred  to  in  the 
thirty-fourth  section  of  the  Plainfield  charter. 

But  the  magistrate  referred  to  in  that  section  is  that  one  to 
whom  the  collector  has  made  a  return.  There  is  no  provision 
embracing  his  successor  in  office,  or  any  person  holding  a 
similar  office.  Whatever  may  be  our  views  of  the  probable 
intention  of  the  legislature  to  entirely  assimilate  the  proceed- 
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jngs  for  the  collection  of  taxes  in  the  city  to  those  prescribed 
for  townships,  yet  it  will  not  do  to  extend  the  act  beyond  its 
plain  language.  That  language — and  it  is  all  that  gives 
authority  to  issue  warrants — is  plainly  limited  to  the  magis- 
trate to  whom  the  collector  has  made  his  return. 

Under  these  circumstances,  are  the  relators  entitled  to  the 
writ  they  seek?  With  respect  to  all  the  taxes  in  question 
prior  to  1879,  it  is  plain,  upon  the  conclusions  above  arrived 
at,  that  defendant  has  no  power  to  issue  warrants.  No 
returns  have  been  made  to  him.  The  lists  returned  to  his 
predecessor,  and  on  which  warrants  were  issued  by  him,  have 
indeed  come  to  defendant's  hands,  but  they  have  never  been 
returned  to  him.  He  has  no  means  of  ascertaining  what  pay- 
ments have  been  made  thereon.  There  being  no  authority 
given,  there  was  no  duty  imposed  on  defendant  to  issue  such 
warrants. 

The  list  of  delinquents  for  1879  appears  to  have  been  at 
first  returned  to  Judge  Good,  who  issued  no  warrant  thereon. 
It  seems  also  to  have  been  returned  to  defendant,  on  March 
1st,  1880.  By  whom  the  last  return  was  made,  does  not 
clearly  appear  from  the  affidavits.  If  we  infer  it  was  made 
by  the  collector  of  taxes  in  the  year  the  tax  was  assessed,  the 
return  was  after  the  expiration  of  his  term  of  office.  There 
seems  to  be  no  provision  for  a  return  after  the  collector's  term 
of  office  has  ex[)ired.  Such  an  objection  was  considered,  and 
found  insuperable  in  State  v.  Lewis,  Collector,  6  Vroom  377, 
380.  Nor  does  the  charter  provide  for  the  return  being  made 
by  the  successor  in  office  of  the  collector. 

If,  however,  the  list  of  the  delinquents  of  1879  was  so 
returned  to  defendant  as  to  authorize  him  to  issue  his  warrant, 
relators'  claim  to  a  mandamus  cannot  be  sustained,  because 
the  case  does  not  present  that  fact.  To  obtain  a  mandamus, 
it  must  plainly  appear  that  defendant  has  omitted  a  manifest 
duty.  Under  the  construction  we  feel  compelled  to  give  to 
the  charter,  defendant's  duty  to  issue  warrants  does  not  arise 
until  a  return  of  the  delinquents  has  been  duly  made  to  him 
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by  the  proper  officer.     Unless  that  appears,  uo  duty  is  showi> 
to  have  been  omitted. 

The  rule  to  show  cause  must  therefore  be  discharged,  with 

costs. 


JOHN  HART  V.  RICHAED  F.  GOODMAN. 

1.  Section  268  of  the  practice  act  {Bev.,  p.  890,)  is  not  modified  or  afiected 
by  Section  277,  {Rev.,  p.  892.)  The  latter  practically  applies  only  to 
actions  in  the  Circuit  or  Common  Pleas. 

2.  Upon  a  verdict  for  less  than  $200,  in  an  action  for  libel,  in  this  court, 
costs  cannot  be  included  in  the  judgment. 


In  case.  On  motion  to  vacate  so  much  of  the  judgment 
entered  in  this  cause  as  awarded  costs. 

The  action  was  for  libel.  The  verdict  was  in  favor  of 
plaintifif,  and  his  damages  were  assessed  by  the  jury  at  $75. 
Upon  the  postea  showing  this  verdict,  judgment  has  been 
entered  for  $75  damages  and  $90.78  costs. 

Argued  at  June  Term,  1880,  before  Justices  Scudder  and 
Magie. 

For  the  defendant,  L.  Van  Blarcom. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  By  Section  268  of  the  practice  act,  {Rev.,  p. 
890,)  it  is  provided  that  a  plaintiff  in  any  suit  in  this  court 
recovering  less  than  $200,  exclusive  of  costs,  shall  not  be 
entitled  to  costs.  Unless  the  provision  has  been  modified  by 
other  legislation,  it  is  manifest  the  motion  now  made  must  be 
granted. 

It  is  suggested  that  Section  277  of  the  practice  act  {Rev., 
p.  892,)  may  be  considered  to  be  an  implied  modification  of 
Section  268,'  and  that  in  actions  of  the  character  specified  in 
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Section  277,  costs  may  be  recovered  in  this  court  whenever 
more  than  $50  is  recovered  as  damages. 

Section  268  was  originally  ])art  of  an  act  passed  November 
6th,  1797,  and  entitled  "An  act  to  prevent  suits  under  a 
certain  sum  being  brought  in  the  Supreme  Court."  Rev.  i., 
p.  309  ;  Pat.  p.  258.  The  manifest  object  of  this  legislation 
is  expressed  in  this  title. 

Section  277  first  appeared  in  our  legislation  in  the  "  Act 
to  simplify  the  pleadings  and  practice  in  courts  of  law," 
approved  March  17th,  1855.  Nix.  Dig.,  p.  745.  Its  mani- 
fest object  was  to  discourage  suits  for  assaults,  batteries, 
imprisonment,  slander,  and  libel,  when  the  nature  of  the 
injury  was  such  that  only  trifling  damages  could  be  recov- 
ered. 

Both  these  sections  must  be  construed  together,  and  Section 
277  in  no  respect  limits  or  modifies  the  provisions  of  Section 
268.  The  former  is  purely  negative  in  its  language.  It 
declares  when,  in  certain  actions,  costs  shall  in  no  instance  be 
recovered.  It  does  not  profess  to  enact  when  costs  in  such 
actions  may  be  recovered.  That  must  be  sought  from  the 
provisions  of  the  common  law  or  other  enactments.  Section 
268  puts  a  restriction  on  the  recovery  of  costs  in  this  court, 
by  requiring  the  recovery  to  be  as  much  as  a  certain  sum 
before  costs  can  be  awarded.  Both  sections  may  well  stand 
together.  Section  277,  though  general  in  its  terms,  practically 
applies  only  to  actions  in  the  Circuit  or  Common  Pleas. 
With  respect  to  actions  in  this  court.  Section  268  is  applica- 
ble, and  forbids  the  recovery  of  costs  in  such  a  case  as  this. 

The  motion  must  therefore  prevail,  and  the  judgment  be 
vacated,  as  far  as  the  costs  are  concerned. 
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STATE  JERSEY  CITY  BREWERY  COMPANY,  PROSECUTOR, 
V.  JERSEY  CITY. 

Under  the  charter  of  Jersey  City,  [Pamph.  L.  1871,  p.  1126,)  and  the  sup- 
plement thereto,  {Pamph.  L.  1873,  p.  406,)  after  remonstrances  against 
all  improvement  presented  to  the  board  of  public  works,  signed  by 
the  owners  of  property  liable  to  more  than  one-half  the  assessment 
for  sucli  improvement,  and  no  adjournment  of  the  proceeding  is  had, 
and  no  new  notice  is  given  to  the  parties  interested,  the  board  cannot 
proceed  with  the  improvement,  although,  after  the  day  fixed  for  hear- 
ing, certain  of  the  remonstrants  withdraw  their  opposition  and  erase 
their  names  from  the  remonstrance. 


On  certiorari. 

Argned  at  June  Term,  1880,  before  Justices  Scudder  and 
Magie. 

For  the  prosecutor,  Scudder  &  Vredenburgh. 

For  the  defendant,  A.  L.  McDermott. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J.  This  writ  brings  up  the  proceedings  for  con- 
structing a  sewer  in  Jersey  City,  including  the  award  of  a 
contract  for  the  work. 

By  the  provisions  of  Section  24  of  a  supplement  to  the 
charter  of  Jersey  City,  passed  in  1873,  [Pamph.  L.,  p.  406,) 
it  is  enacted  that  if,  at  or  before  the  time  appointed  for  hear- 
ing parties  in  relation  to  any  such  improvement,  a  remon- 
strance against  it  be  presented  to  the  board  of  public  works, 
signed  by  the  owners  of  property  liable  to  more  than  one- 
half  the  assessment  therefor,  the  board  shall  proceed  no 
further  with  such  impi'overaent. 

In  the  case  now  before  us,  it  is  satisfactorily  established 
that  at  the  day  fixed  for  the  hearing  in  reference  to  the  sewer 
in  question,  a  remonstrance  against  the  sewer  was  presented 
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to  the  board  of  public  works,  which  was  signed  by  the  own- 
ers of  property  liable  to  more  than  one-half  of  the  assessment 
for  the  same. 

On  the  part  of  the  city,  it  is  first  objected  that  the  court 
ought  not  to  take  this  matter  into  consideration,  because  the 
certiorari  was  not  allowed  until  after  the  contract  for  the  sewer 
was  made. 

It  is  urged  that  the  allowance  of  such  a  writ  after  the  contract 
is  made,  is  expressly  prohibited  by  Section  QQ  of  the  charter 
of  Jersey  City.  Paniph.  L.  1871,  p.  1126.  The  case  shows  an 
admission  that  the  writ  was  not  allowed  until  after  the  con- 
tract was  awarded.  Assuming  that  this  admission  brings  this 
case  within  the  section  last  referred  to,  the  objection  cannot 
prevail.  The  effect  of  that  section  was  considered  in  the  case 
of  State,  Green,  pros.,  v.  Jersey  City,  ante  p.  119,  and  it 
was  held  that  it  did  not  debar  this  court  from  allowing  a 
caiiorari  where  the  contract  appeared  to  have  been  made 
after  pre-seutation  of  such  a  remonstrance,  as  by  Section  24, 
above  cited,  would  operate  to  prevent  further  proceedings. 

The  next  contention  on  the  part  of  the  city  is  that,  although 
such  a  remonstrance  was  presented,  yet  afterwards,  some  of 
those  remonstrating  changed  their  minds,  withdrew  their 
opposition,  and  erased  their  names  from  the  paper.  It  is 
insisted  that  thus  all  difficulty  was  removed,  and  the  board 
of  public  works  were  not  thereafter  prohibited  from  proceed- 
ing with  the  improvement.  The  evidence  shows  that  the 
erasures  were  made  several  days  after  the  day  fixed  ibr  the 
hearing.  No  adjournment  of  the  proceedings  is  claimed,  or 
appears  to  have  been  made.  No  new  notice  was  given  to  the 
parties  interested. 

Under  such  circumstances,  I  have  no  hesitation  in  con- 
cluding that  the  board  had  no  power  to  proceed  to  make 
this  contract.  The  section  above  referred  to  expressly  forbids 
it,  if,  on  the  day  fixed  for  hearing,  a  sufficient  remonstrance  is 
presented.  On  that  day,  such  a  remonstrance  was  duly  pre- 
sented. The  board  of  public  works  was  thereby  totally 
deprived  of  power  to  proceed.     No  power  could  be  subse- 
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quentlj  acquired  in  that  proceeding.  A  new  proceeding 
might  be  initiated,  and,  after  due  notice,  new  power  could  be 
obtained.  The  parties  interested  were  entitled  to  notice  of 
any  action  affecting  their  interests.  It  may  be  that  others 
who  desired  to  object  refrained  from  doing  so,  upon  ascer- 
taining that  a  sufficient  remonstrance  was  already  filed. 

For  these  reasons,  the  action  relating  to  the  contract,  and 
all  proceedings  since  tiie  presentation  of  the  remonstrances, 
must  be  set  aside,  with  costs. 

Vol.  xttt.  2g 


CASES    AT    LAW 


DETERMINED  IN   THE 


COURT  OF  ERRORS  AND  APPEALS 

OP  THE 

STATE    OF    NEW   JERSEY 

NOVEMBER  TERM,  1880. 


THOMAS  EVENS,  PLAINTIFF  IN  ERROR,  v.  DAVID  D.  GRIS- 
COM,  DEFENDANT  IN  ERROR. 

1.  Words  descriptive  of  the  object  of  the  devise  cannot  be  discarded  as 
false  demonstration,  unless  they  are  clearly  repugnant  to  other  more 
important  descriptive  phrases. 

2.  To  justify  the  suppression  of  a  descriptive  phrase,  by  force  of  the  rule 
of  falsa  demonstraiio,  such  phrase  must  not  only  be  out  of  exact  har- 
mony with  the  other  parts  of  the  demonstration,  but  it  must  be  unde- 
niably so,  in  some  important  respect,  after  putting  a  reasonable  con- 
struction upon  the  descriptive  context. 

^.  Devise  of  "all  that  my  farm  and  plantation  near  Cropwell,  conveyed 
to  me  by  the  heirs  of  my  deceased  wife,  and  where  my  son  Thomas 
now  resides,  containing  about  eighty-five  acres,  more  or  less."  The 
testator  owned  two  parcels  of  land  near  Cropwell,  the  one  a  farm 
containing  about  seventy-two  and  sixty-two  hundredths  acres,  which 
had  been  conveyed  to  him  by  the  heirs  of  his  deceased  wife,  and  the 
other  containing  fourteen  and  seventy-three  hundredths  acres,  which 
had  been  conveyed  to  him  by  one  Abel  Lippincott.  These  two  parcels 
adjoined  each  other,  and  had  been  rented  and  cultivated  together  for 
many  years.  Thomas  resided  on  the  first-named  parcel,  but  cultivated 
and  used  both.  Meld — That  only  those  premises  which  had  been  con- 
veyed to  the  testator  by  the  heirs  of  his  deceased  wife,  passed  under 
the  devise. 

579 
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Evens  v.  Griscom. 

In  ejectment.  On  error  to  the  Supreme  Court.  The  facts 
fully  appear  in  the  opinions. 

For  the  plaintiff  in  error,  A.  Browning  and  B.  Gummere. 

For  the  defendant  in  error,  A.  C.  Scovel  and  F.  Voorhees. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  controversy  relates  to 
the  meaning  of  the  fourth  clause  of  the  last  will  of  Thomas 
Evens,  deceased.  The  language  of  the  devise  is  the  follow- 
ing: "Fourth.  I  give  and  devise  to  my  three  sous,  Samuel 
B.,  William  B,  Evens  and  Jacob  L.  Evens,  and  to  the  sur- 
vivor of  them,  in  trust,  all  that  my  farm  and  plantation  near 
Cropwell,  conveyed  to  me  by  the  heirs  of  my  deceased  wife, 
and  where  my  son,  Thomas  Evens,  now  resides,  containing 
about  eighty-five  acres,  more  or  less." 

At  the  time  of  the  date  of  this  will,  and  when  he  died,  the 
testator  was  the  owner  of  a  farm  near  Cropwell,  which  had 
been  conveyed  to  him  by  the  heirs  of  his  deceased  wife,  and 
upon  which  his  son,  Thomas  Evens,  resided.  To  this  farm, 
which  contained  about  seventy-three  acres,  the  testator  had 
added  a  tract  of  fourteen  acres,  which  had  not  come  to  him 
from  the  heirs  of  his  deceased  wife,  and  these  tracts,  thus 
connected,  for  a  long  period  of  time  had  been  used  by  the 
testator,  and  had  been  called  by  him  his  "  Cropwell  farm." 
It  is  this  fourteen-acre  tract  that  is  the  subject  of  this  eject- 
ment, the  plaintiif  in  the  court  below,  and  who,  under  the 
instruction  of  the  court,  obtained  a  verdict,  claiming  it  by 
virtue  of  a  purchase  from  those  entitled  under  the  residuary 
clause  of  the  before-mentioned  will,  and  the  plaintiff  in  error 
resisting  such  claim,  on  the  ground  that  it  passed  to  him  by 
virtue  of  the  fourth  clause  of  that  instrument,  which  has  just 
been  recited. 

The  contention  of  the  plaintiff  in  error  is  that,  by  this 
fourth  testamentary  clause,  the  whole  of  the  Cropwell  farm 
was  devised  to  him.     If  this  is  so,  of  course  the  fourteen 
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acres,  being  a  part  of  that  farm,  are  his  property,  and  he  is 
entitled  to  succeed  in  this  suit.     The  argument  in  favor  of 
this  position  is,  that  the  entire  Crop  well  farm  is  embraced  in 
the  general  description  of  "  all  that  my  farm  and  plantation 
near  Cropwell,"  "  where  my  son  Thomas  now  resides,"  and 
that,  therefore,  the  further  description  of  it  as  being  the  lands 
conveyed  to  him  by  the  heirs  of  his  deceased  wife,  is  to  be 
rejected  as  a  false  demonstration.     But  the  difficulty  is,  to  see 
upon  what  principle  these  latter  words  are  to  be  rejected.     If 
left  in,  they  are  not  incongruous  with  anything  in  the  sen- 
tence.    It  is  only  by  an  arbitrary  assumption  that  the  testator 
has  expressed  a  purpose  of  giving  the  entire  Cropwell  farm 
to  this  devisee,  that  the  words  in  question  are  thrown  out  of 
joint  witii  the  context.     If  we  accept  the  entire  clause,  and 
all  its  terms,  then  there  is  no  jar  or  discord  between  its  parts. 
If,  when  the  language  is,  "  I  give  all  that  my  farm  and  plan- 
tation conveyed  to  me  by  the  heirs  of  my  deceased  wife,"  we 
say  that  the  testator  meant  to  convey  not  only  the  tract  so 
described,  but  also  an  alien  tract  of  fourteen  acres,  of  course 
it  becomes  manifest  that  a  part  of  the  terms  used  are  to  be 
thrust  out  of  the  sentence.     But  why  this  expulsion  ?     The 
testator  owned  a  farm  conveyed  to  him  by  the  heirs  of  his 
deceased  wife ;  it  was  situated  near  Cropwell ;  it  was  resided 
on  by  his  son  Thomas ;  and  when  the  will  says,  in  the  plain- 
est terms,  that  it  is  all  that  farm  and  plantation  which  was 
devised,  where  is  the  inconsistency  in  the  clause  ?     There  is 
an  entire,  definite  thing,  and  he  says  he  gives  the  whole  of 
that  thing.     The  expression,  "all  that  my  farm  and  plan- 
tation," was,  at  the  option  of  testator,  as  applicable  to  the 
iarm  derived  from  the  heirs  of  his  wife  as  it  was  to  that 
farm  with  the  fourteen  acres  added.     A   case   is   therefore 
presented  of  a  first  description  of  the  subject  of  the  gift, 
which  is  at  least  so  general  as  to  be  amenable,  without  incon- 
gruity, to  a  limitation  by  a  subsequent  restrictive  description, 
and,  under  such  conditions,  I  have  not  found  a  single  instance, 
among  the  numerous  decisions  on  this  subject,  in  which  such 
arestrictive  description  has  been  eliminated.     The  rule  results 
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from  the  principle  of  construction  that  every  word  in  a  will 
is  to  be  retained,  and  a  force  given  to  it  whenever  such  course 
is  practicable.  In  Goodall's  case,  reported  by  Lord  Coke,  5 
Rep.  97,  it  is  said,  "  The  law  will  not  reject  any  word  if,  by 
any  reasonable  construction,  it  may  take  effect."  In  the 
present  case,  the  restrictive  words,  "  conveyed  to  me  by  the 
heirs  of  my  deceased  wife,"  are  not  incongruous,  except  in 
the  sense  of  being  restrictive,  with  the  previous  description, 
contained  in  the  words,  "all  that  my  farm  and  plantation 
near  Cropwell."  I  see  no  more  reason  for  mutilating  this 
sentence,  and  rejecting  the  part  called  in  question,  than  thero 
is  in  almost  every  case  in  which  a  description  of  the  subject 
of  the  gift  is  followed  by  a  more  specific  definition.  The 
opposite  construction  obtains  when  the  first  description  is  so 
precise  or  definite  that  it  plainly  appears  that  the  subsequent 
description  is  out  of  unison  witii  it,  so  that  the  two  descrip- 
tions cannot  be  harmonized.  For  example — if,  in  this  case, 
the  testator  had  given  to  this  devisee  "all  that  his  Cropwell 
farm,"  it  is  very  plain  that  the  subsequent  descriptive  limita- 
tion found  in  this  clause  could  not  be  made  to  consist  with 
such  a  description.  The  demonstration  of  the  farm  by  its 
name  would  have  been  equivalent  to  saying,  "I  give  the 
farm  conveyed  to  me  by  the  heirs  of  my  deceased  wife,  and 
also  the  fourteen  acres  which  I  attached  to  such  farm,  to  my 
son  Thomas,"  and,  consequently,  a  subsequent  description, 
Avhich  embraced  only  the  farm  without  the  other  tract, 
would  be  absolutely  irreconcilable  with  such  demonstration. 
In  such  a  state  of  things,  the  latter  description  would  be 
rejected  as  falsa  demonstralio. 

It  is  upon  these  distinctions  that  I  think  the  decided  cases 
have  very  uniformly  proceeded.  No  case  is  more  illustrative 
of  the  subject  than  that  of  Goodtiile  v.  Southern,  1  M.  &  S. 
299.  The  terms  of  that  devise  were  these :  "  All  that  my 
farm  called  Trogues  farm,  now  in  the  occupation  of  A.  C." 
It  was  shown  that  part  of  Trogues  farm  was  not  in  the  occu- 
pation of  the  tenant  who  was  named,  and  the  court  rejected 
the  description  derived  from  occupancy  as  a  false  demonstra- 
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tion.  This  is  a  leading  case  on  the  topic  under  discussion, 
and  is  cited  and  much  relied  upon  by  the  counsel  of  the 
plaintiff  in  error.  But  it  is  plainly  Inapplicable.  Unlike 
tlie  case  in  hand,  the  two  descriptions  could  not  stand  together. 
The  description  of  all  the  farm  by  name,  incontestably 
designated  the  whole  of  such  farm,  so  that  the  first  descrip- 
tion called  for  the  entire  thing,  and  the  second  description  for 
only  a  part  of  such  entire  thing.  The  two  descriptions  were, 
therefore,  irreconcilable,  and  the  latter  was  properly  rejected. 
If  the  farm  in  this  reported  case  had  not  been  designated 
by  name,  there  is  high  authority  for  the  doctrine  that  noth- 
ing but  the  part  occupied  by  the  designated  tenant  would 
have  passed  under  such  devise.  Lord  C  ran  worth,  in  the 
course  of  his  remarks  in  the  case  of  SUngsby  v.  Grainger,  7  H. 
L.  Ckis.  273,  282,  comments  upon  this  decision  in  this  wise — 
he  says-:  "  I  allude  to  the  case  of  Goodtitle  v.  Southern, 
where  the  testator  devised  '  all  that  my  farm  called  Trogues 
farm,  now  in  the  occupation  of  A.  C  It  turned  out  that 
there  were  two  closes  of  land  constituting  part  of  Trogues 
farm,  which  were  not  in  the  occupation  of  A.  C,  and  the 
question  was  whether  they  passed  ;  and  the  jury  having  found 
that  they  were  part  of  Trogues  farm,  the  court  held  that 
they  passed,  because  that  which  was  given  was  clearly  the 
Trogues  farm.  There  was  no  doubt  that  it  was  the  Trogues 
farm  which  was  described  by  the  will.  It  was  wrong  to  say 
that  it  was  in  the  occupation  of  A.  C,  but  the  circumstance 
that  the  testator  had  made  a  mistake  in  supposing  that  the 
whole  was  in  the  occupation  of  A.  C,  did  not  vitiate  the  gift. 
But  if  it  had  been,  '  I  give  all  those  lands  at  Trogues  farm 
(if  there  was  such  a  place),  in  the  occupation  of  A.  C.,'  it 
seems  to  me  quite  clear  that  any  portion  of  the  land  which  was 
not  in  the  occupation  of  A.  C.  would  not  have  pa&sed.  The 
distinction  is  between  those  cases  in  which  there  has  been  a 
complete  description  of  the  thing  given,  and  a  subsequent 
misdescription  as  to  some  particular  connected  with  it,  and 
cases  in  which  that  which  is  subsequently  connected  with  the 
description,  is  so  connected  as  to  form  part  of  the  description 
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of  the  thing  given."  It  thus  appears  that,  in  the  opinion  of 
this  eminent  jurist,  it  was  the  designation  of  the  tract  of  land 
devised,  by  its  name,  that  alone  prevented  the  first  description 
from  being  cut  down  and  diminished  by  the  second  descrip- 
tion. That  a  devise  of  a  tract  of  land  described  by  a  name 
which  is  applicable  to  the  whole  of  it,  will  not,  under  ordi- 
nary circumstances,  be  affected  by  a  subsequent  description, 
which  appears  to  be  intended  for  a  second  description  of  the 
same  tract,  but  which,  in  fact,  covers  only  a  part  of  it,  is  the 
well-settled  rule  which  has  been  enforced  in  a  multitude  of 
decisions.  Many  of  the  authorities  cited  in  the  brief  of  the 
counsel  of  the  plaintiff  in  error  belong  to  this  class.  Such 
are  Chamberlaine  v.  Turner,  Cro.  Car.  129  ;  Down  v.  Down,  7 
Taunt.  343 ;  Doe  v.  Earl  of  Jersey,  1  B.  &  Aid.  550 ;  Doe.  v. 
Galloway,  5  B.  &  Ad.  43 ;  Ela  v.  Card,  2N.  H.175',  Crosby 
v.  Bradburg,  20  Me.  61 ;  Drew  v.  Drew,  8  Foster  489. 
These  are  all  cases  in  which  there  was  a  particular  description, 
by  name,  of  the  property  devised,  and  the  rule  on  which  they 
were  decided  is  a  very  ancient  one,  for  we  find  the  doctrine 
thus  laid  down  in  Sheppard's  Touchstone,  as  extracted  from 
the  Year  Books :  "  If  one,"  says  the  author,  "  grants  all  his 
lands  in  Dale,  which  he  had  of  the  gift  of  J.  T.,  by  this  grant 
nothing  will  pass  but  that  which  he  had  of  J.  T.  But  if  one 
grant  all  his  lands  in  Dale,  called  Hodge's,  which  he  had  of 
the  gift  of  J.  T.,  by  this  grant  all  which  is  called  Hodge's 
shall  pass,  albeit  the  grantor  had  it  not  of  the  gift  of  J.  T." 
Inasmuch,  therefore,  as  in  the  present  case  the  land  was  not 
described  by  any  name  under  which  it  was  known,  the  deci- 
sions cited,  of  this  class,  have  no  proper  application. 

The  residue  of  the  cases  thus  cited  rest  on  grounds  that 
render  them  altogether  irrelevant — with  one  exception,  which 
will  be  noted  in  the  sequel — to  the  present  inquiry.  Thus, 
in  Doe  v.  Cranstoun,  7  M.  &  Wels.  1,  the  rule  that  has  often 
been  sanctioned  was  enforced,  that  when  a  testator  devises 
certain  lands  in  a  certain  place,  and  describes  them  as  fee- 
hold  land,  and  it  turns  out  that  he  has  no  feehold  lands  in 
that  place,  but  has  leasehold  lands,  or  vice  versa,  the  lands 
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held  by  him  will  pass.  Such  cases  furnish  instances  of  obvi- 
ous mistake,  and  have  nothing  to  do  with  the  question  we  are 
now  considering.  Worthington  v.  Hylyer,  4  Mass.  196,  and 
Ouiler  v.  Tufts,  3  Pick.  272,  are  cases  of  repugnant  descrip- 
tions in  conveyances  which  could  not,  by  any  possibility,  be 
reconciled.  Marshall  v.  Hopkins,  15  East  308;  Goodtitle  v. 
Paul,  2  Burr.  1089,  and  Do^  v.  Carpenter,  16  ^.  ^.  181,  all 
rest  upon  peculiar  circumstances,  and  are  therefore  not  quali- 
fied to  be  exemplifications  of  any  general  principle.  I  cannot 
see  that  either  of  them  is  anywise  in  point. 

The  case  of  Drew  v.  Drew,  8  Foster  489,  which  is  the 
excepted  case  above  alluded  to,  is,  at  the  first  blush,  more 
nearly  in  point,  but,  upon  careful  examination,  will  be  found, 
with  respect  to  the  principle  on  which  it  rests,  to  be  an  authority 
favorable  to  the  affirmance  of  the  present  judgment.  The 
devise  in  this  reported  case  was  expressed  in  these  words: 
"  All  my  homestead  farm  in  Dover,  being  the  same  whereon 
I  now  live,  and  the  same  that  was  devised  to  me  by  my  hon- 
ored father."  It  appeared  that  the  testator  had  derived  a 
part  only  of  the  homestead  farm  from  his  father.  The  court 
held  the  whole  of  it  passed  by  force  of  tiiis  language.  This 
result,  I  tliink,  was  clearly  right.  The  land  devised  was  sub- 
stantially described  by  its  name.  It  was  the  homestead  farm, 
and  that  farm  embraced  both  the  tracts,  though  derived  from 
different  sources.  The  phraseology,  in  its  several  clauses, 
plainly  denotes  not  limitation,  but  additional  description,  and 
this  is  empliatically  the  case  with  the  expression  that  was  con- 
tended to  be  restrictive.  The  phrase,  "and  the  same  that 
was  devised  to  me  by  my  deceased  father,"  has  nothing  of  the 
aspect  of  a  limitation  of  the  precedent  descriptions.  At  all 
events,  that  this  was  the  view  of  the  court  making  the  deci- 
sion, is  not  left  in  doubt,  for  in  the  opinion  we  find  an  express 
declaration  to  that  effect.  Referring  to  this  phrase,  the 
opinion  says :  "  If  such  a  qualification  had  been  so  inserted 
in  the  form  of  a  restriction  and  as  the  part  of  one  connected 
description,  as  if  it  had  been  said,  '  all  my  homestead  farm, 
which  was  devised  to  me  by  my  father,'  it  would  limit  the 
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part  of  the  homestead  to  so  much  as  was  so  devised,  because,, 
taking  the  two  parts  of  the  description  together,  it  was  not 
'all  my  homestead,'  but  'all  which  was  devised  by  my 
father,'  which  was  designed  to  be  given."  In  other  words,  if 
the  phrase  in  that  testamentary  clause  had  stood  in  the  same 
collocation  as  do  the  similar  phrases  in  the  will  now  under 
consideration,  the  last  description  would  have  been  considered 
to  be  restrictive  of  the  antecedent  descriptions.  This  case 
must  be  blindly  read,  if  it  is  not  perceived  that  it  is  an 
authority  standing  in  direct  opposition  to  the  contention  of 
tlie  plaintiff  in  error. 

As  a  case  much  in  point,  that  of  Pedley  v.  Dodds  should 
not  be  passed  without  special  notice.  It  is  a  modern  case,  to 
be  found  in  L.  R.,  2  Eq.  Cas.  819.  Some  of  the  facts  were 
singularly  similar  to  those  now  under  consideration.  The 
testator  had  become  the  owner,  by  purchase,  of  certain  tracts 
of  land,  which  were  described  in  the  indenture  to  him  as 
belonging  to  "Arkley  Hall."  These  lands  all  lay  in  the 
parish  of  Ridge.  At  a  subsequent  date,  the  testator  acquired 
other  lands,  some  of  which  were  situated  in  the  parish  of 
Shenley,  and  others  in  the  parish  of  Barnet,  and  which  land& 
adjoined  the  farm  above  mentioned,  and  were  immediately 
added  by  the  testator  to  such  farm ;  and  from  that  time  forth,, 
and  for  many  years,  the  entire  tract  thus  formed  was  used 
and  rented  together,  and  was  known  under  the  common 
name  of  "the  Arkley  Hall  farm."  This  was  the  situation 
at  the  death  of  the  testator.  It  will  be  perceived  that  such 
situation  difters  little,  if  in  any  respect,  from  the  position 
of  affairs  in  the  present  case.  By  his  will,  the  testator 
devised  all  his  feehold  estates,  consisting  of  "  Arkley  Hall 
farm,  in  the  parish  of  Ridge,  in  the  county,"  &c.,  unto  trus- 
tees, &c.  The  question  was  whether  the  farm  formed  by  the 
testator  out  of  lands  lying  in  part  in  the  three  parishes,  passed 
under  these  words,  or  whether  the  devise  was  to  be  limited  to 
the  farm  as  it  originally  existed,  before  the  above-mentioned 
additions  had  been  made  to  it.  It  will  be  noted  that, 
although  the  lands  devised  were  designated  by  a  name,  still. 
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as  such  name  had  been  in  use  with  respect  to  two  objects, 
such  description  was  not  so  definite  as  to  prevent  u  limitation, 
by  subsequent  terms,  of  its  widest  meaning. 

In  his  judgment  in  this  case,  Sir  J.  Stuart,  V.  C,  said :; 
"Arkley  Hall  farm,  in  the  parish  of  Ridge,  was  a  farm 
known  by  that  description  previously  to  1802,  when  the 
testator  purchased  it.  It  is  properly  described  in  the  will. 
*  *  *  The  testator  specifically  devised  his  Arkley  Hall 
farm,  in  the  parish  of  Ridge,  and  it  is  contended  that  h& 
made  a  mistake — that  he  did  not  mean  Arkley  Hall  proper, 
but  meant  that  farm  not  only  in  the  parish  of  Ridge,  but 
with  the  additions  which  he  had  made  of  land  in  the  parish 
of  Shenley.  The  Lord  Chief  Justice  Erie,  in  Webber  v. 
Stanley,  16  C.  B.  [N.  S.)  752,  said:  'As  to  the  case  where- 
there  is  property  in  respect  of  which  all  the  facts  of  the 
description  are  found  to  be  true,  so  that  the  property  exactly 
fits,  the  whole  of  that  property,  and  nothing  more,  passes/ 
What  the  testator  has  given  is  Arkley  Hall  farm,  in  the 
parish  of  Ridge.  By  that  description — a  perfectly  accurate 
one — there  is  property  certainly  known ;  but  I  am  asked  to 
decide  that  the  testator,  when  he  said  '  in  the  parish  of 
Ridge,'  meant  to  include  lands  in  another  parish."  And  this,, 
in  my  apprehension,  is  precisely  what  this  court  is  now  called 
upon  to  do  in  behalf  of  the  plaintiff  in  error.  This  testator 
has  said  in  clear  language,  that  he  gives  all  that  farm  which 
was  conveyed  to  him  by  the  heirs  of  his  deceased  wife,  and 
we  are  asked  to  decide  that  he  meant  not  only  lands  so- 
derived,  but  also  lands  coming  to  him  from  another  source. 
The  judgment  just  cited  was  re=ted  on  the  stable  basis  of  the 
rule  that  where  the  first  description  of  the  subject  of  the 
devise  is  not  so  definite  but  that  a  subsequent  specification 
may  be  harmonized  with  it,  the  rule  of  construction  embodied 
in  the  maxim,  ''falsa  demonstratio  non  nocet,"  is  never  appli- 
cable. Within  the  last  two  years,  in  the  case  of  Homer  v. 
Homer,  L.  B.,  8  Ch.  Dlv.  768,  Mr.  Justice  Fry  asks  the 
question,  "Is  there  any  case  in  which  the  doctrine  of  falsa 
demonstratio  has  been  applied,  where  there  were  only  general 
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•words  of  description  in  the  first  instance  ?"  And  by  general 
words  is  meant  such  terms  as,  according  to  the  common  use 
of  language,  can,  without  doing  them  violence,  be  made  to 
stand  in  agreement  with  the  rest  of  the  descriptive  phrases. 
For  it  is  never  to  be  forgotten  that  the  maxim,  "falsa  demon- 
stratio  non  nocet,'^  is  to  be  taken  in  connection  with  the 
restrictive  maxim,  "7ion  accipi  debent  verba  in  demonstrationem 
Jalsam  quce  comjietunt  in  Umitationem  veramJ'  So  far  as  I 
Jiave  observed,  all  the  decisions  on  this  subject  have  their 
foundations  in  these  two  rules.  Testamentary  words  have  in 
no  instance  been  discarded  where,  consistently  with  the  con- 
text, they  could  be  retained  as  words  of  limitation.  It  has 
been  only  in  clear  cases  when  they  could  not  perform  that 
office  in  which  they  have  been  discarded.  I  do  not  find  that 
<:ourts  have  surmised  or  guessed  or  speculated  as  to  the  proba- 
ble intention  of  the  testator,  in  such  instances,  in  order  to  get 
rid  of  such  restrictive  phrases.  In  the  case  before  referred  to, 
of  Homer  v.  Homer,  the  testator  de\  Ised  "  all  his  lands  situated 
at  Stock  Green  aforesaid,  then  or  late  in  the  occupation  of 

Summers,"  to  certain  uses.     It  appeared  that  certain 

of  the  testator's  land  at  Stock  Green  was  in  the  occupation  of 
one  Josiah  Green,  and  it  was  contended,  as  it  is  in  this  case, 
that  it  was  the  manifest  intention  of  the  testator  to  embrace 
in  this  devise  the  whole  of  the  lands  owned  by  him  at  the 
place  mentioned.  The  argument  was  that  the  court  would 
look  for  the  testamentary  purpose,  and  reject  the  words  of 
limitation.  "  The  contention,"  said  the  judge,  in  his  opinion, 
"is  this,  that  notwithstanding  that  the  words  limit  the  gift 
of  the  land  at  Stock  Green  to  land  in  the  occupation  of  Sum- 
mers, they  include  the  larger  parcel  of  land  there  in  the  occu- 
pation of  Green,  and  the  case  is  argued  on  the  footing  that 
there  is  enough  to  satisfy  me  that  the  testator  meant  to  give 
all  his  land  at  Stock  Green,  and  that,  therefore,  the  words 
expressive  of  occupation  are  falsa  demonstratio,  which  may 
be  neglected  and  rejected.  I  am  of  opinion  that  that  is  not 
the  true  construction.  It  seems  to  me  that  I  am  bound  to 
give  effect  to  every  word  contained  in  the  description,  as  a 
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necessary  part  of  the  description,  and  that,  so  far  as  the  gift 
of  lands  at  Stock  Green  is  limited  by  the  expression,  '  in  the 
occupation  of  Summers,'  I  am  bound  to  give  effect  to  tiiat 
limitation."  Further  on,  alluding  to  the  supposed  intention 
of  the  testator,  as  indicated  in  the  words  in  question,  the 
opinion  says:  "Such  an  intention  is  not  insensible,  and  even 
if  improbable,  is  not  irrational.  It  is  a  perfectly  rational 
gift,  and  one  which  the  testator  may  well  have  intended  to 
make.  That  being  so,  I  am  not  satisfied  that  there  has  been 
any  error.  I  may  speculate,  I  may  imagine,  I  may  suppose 
that  there  has  been  an  error,  but  I  have  nothing  from  which 
I  can  come  to  a  judicial  conclusion  that  there  was  an  error  in 
describing  the  property  as  in  the  occupation  of  Summers.  I 
view  these  words,  therefore,  as  words  to  which  full  effect  is^ 
to  be  given ;  they  are  applicable  and  competent  as  a  true 
limitation  of  the  gift,  and  I  confine  the  devise,  therefore,  to 
so  much  of  the  land  at  Stock  Green  as  was  in  the  occupation 
of  Summers." 

Another  case  of  special  significance,  in  this  connection,  i* 
that  of  Morrell  v.  Fisher ^  4  Excli.  591.  The  facts  were 
these :  The  testator  held  certain  farm  lands  situate  at  Head- 
ington,  under  a  lease  from  Magdalen  College,  Oxford.  The 
bulk  of  these  lands  was  in  the  possession  of  one  Burrows, 
but  there  were  two  pieces  of  land  so  held  under  the  col- 
lege, that  were  in  the  occupation  of  another  person.  All 
these  lands  taken  together  did  not  amount  to  one  hundred 
and  seventy  acres.  The  clause  in  the  will  that  put  the  matter 
in  controversy  was  as  follows,  viz.:  "All  my  leasehold,  farm, 
house,  homestead,  lands  and  tenements  at  Headington,  con- 
taining about  one  hundred  and  seventy  acres,  held  under 
•Magdalen  College,  Oxford,  and  now  in  the  possession  of 
Thomas  Burrows,  junior,  as  tenant  to  me."  The  question  \va& 
Avhether  that  part  of  the  description  that  depended  on  the 
possession  of  Thomas  Burrows,  was  to  be  rejected,  and  the 
argument  was  in  the  same  line  as  that  which  has  been 
addressed  to  the  court  in  the  case  now  pending.  It  was  urged 
there  was  a  devise  of  "  all "  the  testator's  "  leasehold,  farm^ 
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house,  homestead,  lands  amd  tenements"  "held  under  Mag- 
dalen College,"  embraced  in  the  first  specified  description,  and 
tliat  the  subsequent  clause,  restrictive  of  such  description,  and 
which  had  the  effect  to  throw  out  of  it  part  of  the  lands 
which  it  clearly  embraced,  was  to  be  rejected  as  falsa  devion- 
stratio.  But  such  was  not  the  judicial  view.  After  rejecting 
the  notion  that  the  court  could  search  extrinsically  for  the 
testamentary  intention,  and  saying  that  such  considerations 
""  cannot  affect  our  decision,  as  the  question  is  not  what  the 
testator  intended  to  have  done,  but  what  the  words  of  the 
clause  mean,  after  applying  to  it  the  established  rules  of  con- 
struction," the  following  was  the  cardinal  rule  upon  which 
tiie  judgment  was  founded  :  "  If,  therefore " — such  is  the 
language  of  the  court — "  there  is  some  land  wherein  all  the 
demonstrations  are  true,  and  some  wherein  part  are  true  and 
part  false,  they  shall  be  intended  words  of  true  limitation,  to 
pass  only  those  lands  wherein  the  circumstances  are  all  true." 
And  the  result  was,  that  as  all  such  demonstrations  concurred 
with  respect  to  the  lands  in  the  possession  of  Burrows,  and 
did  not  concur  with  respect  to  the  other  tracts,  such  latter 
tracts  were  declared  not  to  be  embraced  in  the  devise.  It  is 
too  obvious  to  need  words  of  comment  to  show  that  this  rule, 
applied  to  the  present  case,  will  have  the  effect  of  excluding 
the  premises  in  controversy  from  the  operation  of  the  testa- 
mentary clause  under  consideration,  for  no  one,  it  would  seem, 
can  deny  that  all  the  demonstrations  we  find  here  embrace 
only  the  farm  which  the  testator  derived  from  the  heirs  of 
his  wife. 

Before  turning  from  the  case  just  referred  to,  it  should  be 
further  stated  that,  in  the  opinion  in  that  case,  the  argument 
that  the  first  descriptive  part  of  the  clause  of  the  will  there 
construed  embraced  "all  the  farm,"  was  disposed  of  by  a 
reference  to  the  fact  that  such  words  were  not  incongruous 
with  the  subsequent  words  of  limitation.  The  court  said : 
"  But  here  there  is  a  farm  at  Headington  in  the  possession 
of  Burrows ;  and  that  description  being  true  with  respect  to 
the  farm,  cannot  be  rejected."     And  so  in  the  present  case, 
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there  is  a  farm  which  was  derived  from  the  lieirs  of  the  tes- 
tator's wife,  and,  most  plainly,  if  the  reported  case  rests 
on  a  legal  foundation,  these  words  of  limitation  cannot  be 
rejected. 

I  shall  close  my  reference  to  this  case  in  the  Exchequer, 
with  the  remark  that  it  also  presents  another  similarity  to  the 
case  now  under  consideration,  consisting  of  a  description,  in 
the  will,  of  the  lands  devised,  by  the  number  of  acres.  The 
number  thus  stated  was  greater  than  the  acrerage  of  all  the 
lands  in  question,  so  that,  if  the  circumstance  had  any  legal 
force,  it  pointed  against  the  conclusion  reached  by  the  court. 
But  so  uncertain  a  test  of  testamentary  intention  was  not  even 
pressed,  although  mentioned,  by  the  counsel  in  the  argument, 
and  from  the  silence  of  the  court  upon  the  subject,  and  in 
view  of  the  unreliability  of  such  an  indication,  it  is  rational 
to  presume  that  it  was  not  deemed  to  be  worth  so  much  as  a 
single  comment. 

Also,  I  think  the  case  of  Doe  v.  Lyford,  4  M.  &  S.  550,  is, 
because  of  its  appositeness,  of  moment  in  this  inquiry.  The 
testator  was  seized  of  a  farm  which  had  come  to  him  from 
one  Lovibond,  consisting  of  contiguous  closes,  and  which 
had  for  a  long  time  been  put  out  to  a  tenant  as  a  single  tract. 
The  principal  part  of  this  farm,  and  that  part  upon  which 
the  buildings  were  erected,  was  situated  in  the  hamlet  of 
Sutton  Wick,  but  a  certain  portion  of  it  extended  over  into 
another  hamlet,  and  the  question  was  whether  this  last-men- 
tioned portion  was  contained  in  the  following  testamentary 
disposition,  viz. :  The  testator  devised  "  all  that  his  messuage 
or  tenement,  farm,  lands,  and  premises,  with  the  appurte- 
nances, situate,  lying,  and  being  at  Sutton  Wick,  in  the  parish 
of  Sutton  Courtney,  which  he  lately  purchased  of  and  from 
Lovibond,  to  hold,"  &c.  At  the  trial  of  this  cause,  an  offer 
had  been  made  to  show  that  the  testator,  in  a  notice  to  quit 
served  upon  his  tenant,  had  described  the  whole  of  this  farm 
as  situated  "  at  Sutton  Wick,  in  the  parish  of  Suttou  Court- 
ney." It  is  to  be  noted  how  much  stronger  this  case  was, 
touching  the  point  under  consideration,  than  the  case  now 


592       COURT  OF  ERRORS  AND  APPEALS. 

Evens  v.  Griscom. 

pending,  for  if  the  devise  was  limited  by  the  local  demonstra- 
tion, there  was  not  an  entire  farm  to  pass  under  the  devise. 
But,  notwithstanding  this  feature,  and  although,  according  to 
the  first  part  of  the  description,  the  premises  were  described 
in  the  general  description,  the  court  refused  to  throw  away 
any  portion  of  the  descriptive  marks.  Lord  Ellenborough, 
in  a  few  plain  sentences,  expresses  his  views.  He  says :  "  But 
here  the  will  is  fully  operative  to  pass  the  lands  at  Sutton 
Wick,  and  there  is  nothing  in  the  description  of  them  from 
which  any  ambiguity  is  raised  as  to  the  property ;  for  if  you 
look  at  the  words,  'which  he  purchased  of  Lovibond,'  the 
devisor  had  lands  answering  that  description,  and  also  the 
other  description,  if  you  look  to  the  words,  *  situate  at  Sutton 
Wick.'  So  that  there  is  not  any  occasion  to  refer  to  extrinsic 
evidence,  in  order  to  give  this  will  effect.  If  there  is  no 
latent  ambiguity,  I  cannot  see  any  necessity  to  look  beyond 
the  terms  of  the  will,  in  order  to  give  it  a  wider  range.  The 
argument  of  inconvenience  arising  from  the  separation  of 
the  estate,  would  lead  into  much  too  wide  a  field.  This  is 
a  devise  of  his  lands  at  Sutton  Wick,  and  at  Sutton  Wick 
only,  which  were  purchased  of  Lovibond,  not  of  all  his 
lands  which  were  purchased  of  Lovibond,  but  of  all  at 
Sutton  Wick  which  were  purchased  of  Lovibond.'' 

Moreover,  this  authority  is  important  in  another  aspect,  as 
it  explodes  the  argument  which  was  so  much  urged  on  the 
present  occasion,  derived  from  the  circumstance  that  the  first 
description  in  the  will,  now  to  be  construed,  calls  for  a 
"  farm,"  it  being  said  that  such  term  denotes  an  entire  thing, 
and  has  a  quite  definite  signification.  When  I  use  the  term 
"explode,"  of  course  I  mean  by  the  expression  that  the 
argument  referred  to  was  decisively  rejected  by  one  of  the 
ablest  courts  that  ever  sat  in  any  of  the  courts  at  West- 
minster. With  respect  to  this  point,  Mr.  Justice  Bayley,  in 
his  opinion  in  the  case  just  cited,  thus  deals  with  the  subject: 
"The  testator  having  land  in  Sutton  Wick,  in  the  parish 
of  Sutton  Courtney,  which  he  purchased  of  Lovibond,  how 
should  we  be  warranted  in  saying  that  he  intended  to  pass 
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lands  not  in  Sutton  Wick,  but  in  Sutton  Courtney,  in  the  par- 
ish of  Sutton  Courtney?  We  may  coujecture  that  such  was 
his  intention,  but  it  would  be  only  conjectui'e.  Perhaps  the 
only  word  that  leads  to  this  conclusion  is  the  word  "  farm," 
which,  as  it  relates  to  an  entire  subject,  may  be  said  to  require 
the  whole  property,  besides  that  which  lies  in  Sutton  Wick, 
to  compose  it,  and  therefore  the  devise  must  be  carried  be- 
yond Sutton  Wick.  But  the  word  is  of  such  indefinite  mean- 
ing that  I  cannot  be  positive  that  the  testator,  by  using  it, 
meant  to  pass  the  whole.  It  is  unnecessary  to  go  through  the 
authorities,  the  general  rule  being  agreed,  that  we  ought  not 
to  reject  any  words  which  are  capable  of  taking  effect,  that  is, 
provided  there  be  property  to  satisfy  the  entire  description  in 
the  will." 

This  certainly  is  a  strong  case,  illustrative  of  the  value 
ascribed  in  judicial  opinion  to  the  rule  in  question.  The 
property  devised  was  a  farm  derived  from  a  particular  person, 
and  yet  the  court  thought  only  part  of  the  farm  and  only  part 
of  the  lands  so  derived  was  devised,  because  it  was  only  such 
part  that  lay  in  the  designated  hamlet.  Here  the  ratio  deci- 
dendi is  plain.  It  was  the  rule  that  when  all  the  demonstra- 
tions could  be  rationally  applied,  none  of  them  could  be  dis- 
carded. The  testator's  description  was  not  permitted  to  be 
mutilated,  on  the  specious  argument  that  the  term  "  farm " 
denoted  totality,  and  that  it  was  this  whole  farm  that  was 
derived  from  Lovibond  that  was  meant,  the  view  taken  being 
that  the  description  founded  on  locality  modified  the  force  of 
these  demonstrations,  and  that  the  cardinal  principles  of  con- 
.struction  demanded  that  all  such  demonstrative  terms  should 
be  retained.  I  again  repeat  that,  in  the  present  case,  there  is 
not  even  that  semblance  of  incongruity  between  the  different 
branches  of  the  description  to  which  I  have  just  alluded,  in 
the  reported  case,  because  we  have  here,  as  the  subject  of  the 
whole  demonstration,  an  entire  farm,  to  wit,  that  derived  from 
the  heirs  of  the  testator's  wife,  and  it  was  upon  that  farm  that 
Thomas,  the  son,  resided  at  the  date  of  the  will,  unless  we 
adopt  the  theory  that  Thomas  ceased  to  reside,  in   the  usual 
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sense  of  the  term,  on  such   farm,  because  fourteen  acres  of 
open  land  were  subsequently  added  to  it. 

I  tiiink  these  cases  were  correctly  decided,  and  that  the 
foundation  on  which  they  rest  is  thoroughly  established.  To 
my  mind,  they  all  teach  the  important  lesson  that,  in  the 
opinion  of  these  great  judges,  it  is,  in  view  of  the  public 
interest,  no  light  thing  to  expunge  from  a  will,  unless  upon 
well-nigh  incontestable  grounds,  any  part  of  the  language 
of  the  testator.  To  justify  the  suppression  of  a  single  de- 
scriptive term,  such  term  must  not  only  be  out  of  exact 
harmony  with  other  parts  of  the  demonstration,  but  it  must 
be  undeniably  so  in  some  important  respect,  after  putting  a 
reasonai)le  construction  on  the  entire  descriptive  context,  and 
the  judicial  leaning  should  be  to  the  retention  of  every  word. 
Unless  this  be  the  rule,  uniformly  enforced,  confusion  will 
take  the  place  of  legal  regulation,  for  there  are  comparatively 
few  testamentary  descriptions,  consisting  of  several  items,  in 
which  all  the  parts  so  exactly  accord,  that  it  is  not  possible 
for  ingenuity  to  point  to  differences.  So  far  as  I  am  con- 
cerned, I  am  unwilling  to  remove  the  ancient  landmarks,  in 
this  department  of  the  law. 

Before  closing  the  subject,  it  is  proj)er  to  refer  to  the  other 
parts  of  the  testamentary  clause  that  are  claimed  to  be  matters 
of  description.  All  the  items  of  description  are  four  in 
number,  viz.,  first,  "all  that  my  farm  and  plantation  near 
Cropwell."  I  have  already  said  this  phrase,  with  perfect  fit- 
ness, will  apply  to  the  object  embraced  in  the  subsequent 
limitation,  as  the  lands  which  the  testator  had  derived  from 
the  heirs  of  his  deceased  wife,  composed  "  a  farm,"  and  there- 
fore entirety  was  predicable  of  the  gift.  I  have  been  unable 
to  see  how  it  is  reasonable  to  say  that  the  expression,  "  all 
that  my  farm  near  Cropwell,  conveyed  to  me  by  the  heirs  of 
my  deceased  wife,"  is  not,  in  every  respect,  concordant  and 
definite. 

The  second  descriptive  part  of  the  clause  is  the  phrase, 
"  conveyed  to  me  by  the  heirs  of  my  deceased  wife."  This 
subject  has  already  been  fully  discussed. 
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The  third  article  of  description  is  the  words,  "  and  where 
my  sou  Thomas  now  resides."  At  the  time  the  testator 
acquired  the  lands  from  the  heirs  of  his  wife,  Thomas  lived 
upon  that  farm,  and  in  the  conveyance  to  the  testator,  the 
tract  is  described  by  that  circumstance.  The  dwelling-house 
and  buildings  were  then,  and  continued  to  be,  upon  such 
tract.  Certainly,  by  the  addition  of  the  fourteen-acre  tract, 
Thomas  did  not  cease  to  reside  upon  this  farm.  This  branch 
of  the  description,  therefore,  does  not,  as  it  appears  to  me, 
in  any  degree  whatever,  conflict  with  the  restrictive  phrase  in 
question. 

The  last  item  of  description  is  the  expression,  "  containing 
about  eighty-five  acres,  more  or  less."  This  indication  was 
not  much  relied  on  at  the  argument,  and  I  think  very  prop- 
erly so.  This  quantity,  thus  designated,  does  not  accord  with 
the  actual  acreage,  when  the  fourteen  acres  are  either  added 
or  subtracted.  But  even  if  such  accord  existed,  it  would 
afford  no  ground  upon  which  to  rest  a  construction  whereby  a 
part  of  this  testamentary  clause  is  to  be  expunged.  The 
expressions,  too,  in  this  will,  "about"  so  many  acres,  "more 
or  less,"  present  an  uncertain  standard,  in  the  most  uncertain 
of  forms.  I  have  seen  no  decision  in  which  the  quantity 
of  acres  given  in  the  will  has  been  ])erniitted  to  conti'ol 
or  modify,  much  less  to  expunge,  any  part  of  the  verbal 
description.  We  have  already  seen  that  in  the  case  of 
Morrell  v.  Fisher,  tiie  circumstance  was  considered  of  no 
moment,  and  in  Whitfield  v.  Langdale,  L.  R.,  1  Ch.  Div.  76, 
a  farm  of  one  hundred  and  seventy-five  acres  was  held  to 
pass,  although  the  tract  devised  was  described  as  containing 
only  eighty  acres.  In  the  present  case,  undtr  the  circum- 
stances, no  force  whatever  seems  due  to  this  branch  of  the 
description. 

With  respect  to  the  general  contents  of  this  will,  it  appears 
.0  me  that  all  parts  of  them  favor  the  view  above  indicated. 
The  testator,  when  he  made  this  will,  was  the  owner  of  four 
;racts  of  land,  besides  the  one  embraced  in  this  controversy, 
and  in  devising  such  four  tracts,  he  describes  each  of  them  by 


596   COURT  OF  ERRORS  AND  APPEALS. 

Evens  v.  Griscom. 

its  name.  Thus,  he  gives  to  his  son,  Samuel  B.  Evens,  all 
that  tract,  &c.,  ''called  the  Stokes  farm;"  to  William  B. 
Evens,  "  all  that  ray  homestead  farm  ;"  to  Jacob  Evens,  all 
that  farm,  &c.,  "  called  the  Jacob  Evens  farm,"  and  to  his 
three  sons,  all  the  lands  "  called  the  saw-mill  tract."  And  it 
is  only  in  the  single  instance  now  in  question  in  which  this 
mode  of  definite  description  is  departed  from,  and  a  mode  of 
designation  adopted  in  which  the  first  descriptive  character- 
istic which  is  given  is  susceptible  of  subsequent  modification. 
In  addition  to  this  feature,  we  have  the  further  circumstance 
that  there  is  a  residuary  clause  embracing  land,  and  that 
there  is  nothing  on  which  such  branch  of  it  can  operate, 
unless  the  fourteen-acre  tract  is  excepted  out  of  the  devise  in 
question.  This  residuum  is  given  to  the  testator's  four  sons,, 
who  were  also  the  devisees  of  his  several  farms,  and  as  there 
were  marl-beds  on  the  fourteen-acre  tract,  it  certainly  would 
not  be  to  ascribe  an  irrational  or  improbable  intent  to  the 
testator,  to  suppose  that  he  meant  that  such  latter  tract  should 
be  held  by  them  in  equal  shares  in  common. 

But  in  reaching  my  own  conclusion,  I  do  not  rely,  in  any 
degree,  on  these  special  testamentary  features,  but  singly 
on  the  established  rule  of  construction  already  stated  and 
expounded,  and  it  is  upon  that  ground  that  I  shall  vote  to 
affirm  the  judgment. 

Van  Syckel,  J.  (dissenting.)  Thomas  Evens,  Sr.,  wa* 
seized,  at  the  time  of  his  death,  of  a  farm  near  Cropwell,  in 
the  counties  of  Camden  and  Burlington,  containing  eighty- 
seven  acres  of  land. 

Seventy-two  acres  of  this  land  he  held  as  tenant  by  the 
curtesy  in  1822,  and  then  purchased  an  adjoining  field,  con- 
taining fourteen  acres,  which  he  annexed  to  the  larger  parcel, 
and  rented  the  whole  as  one  farm,  to  a  tenant. 

Since  that  date,  the  two  tracts  have  been  occupied  and  used 
as  one  farm.  In  1859,  Thomas  Evens,  Sr.,  purchased  the  fee 
of  the  seventy-two-acre  tract  from  the  heirs  of  his  deceased 
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wife,  since  which  time  the  whole  of  the  eighty-seven  acres 
have  been  held,  used,  and  occupied  as  one  farm. 

By  his  will,  dated  in  1867,  he  devised  to  trustees,  for  the 
use  of  his  son,  Thomas  Evens — "  All  that  my  farm  and  plan- 
tation near  Cropwell,  conveyed  to  me  by  the  heirs  of  my 
deceased  wife,  and  where  my  son,  Thomas  Evens,  now  resides, 
■containing  about  eighty-five  acres,  more  or  less." 

Thomas  Evens,  the  son,  went  upon  the  farm  as  tenant  of 
his  father,  in  1850,  and  resided  thereon,  and  occupied  the 
whole,  including  the  fourteen-acre  lot,  as  one  farm,  from 
1850  until  the  death  of  the  testator,  in  1869. 

The  question  is,  whether  the  whole  farm  near  Cropwell 
passed  by  this  devise,  or  only  that  part  of  it  containing 
seventy-two  acres. 

In  Whitfield  v.  Langdale,  L.  R.,  1  Ch.  Div.  73,  Vice- 
Ohancellor  Bacon  says  :  "  Many  cases  have  occurred  in  which 
the  principles  applicable  to  construction  of  wills,  involving 
•questions  of  a  kind  similar  to  those  which  arise  in  this  case, 
have  been  considered.  The  difficulty  and  nicety  of  such  ques- 
tions have  at  all  times  been  felt.  Some  of  the  most  import- 
ant of  the  cases  have  been  referred  to  in  the  course  of  the 
argument,  and  although  particular  expressions  in  other  wills — 
which  are  never  exactly  similar  to  those  in  which  subsequent 
questions  have  presented  themselves — cannot  be  relied  on  as 
furnishing  an  infallible  guide  for  the  solution  of  further  ques- 
tions, yet  rules  have  been  laid  down  which  the  courts  have  at 
^11  times  regarded  as  authoritative." 

A  careful  examination  of  the  numerous  cases  upon  this 
subject  will  show  that  the  following  are  the  conceded  rules  of 
interpretation : 

If  there  be  an  adequate  and  sufficient  description,  with 
convenient  certainty  of  what  was  meant  to  pass,  a  subsequent 
erroneous  addition  will  not  vitiate  it.  "Falsa  demonstratio 
non  nocet."  But  if  there  is  some  land  wherein  all  the  demon- 
strations are  true,  and  some  wherein  part  are  true  and  part 
false,  they  shall  be  intended  words  of  true  limitation,  to  pass 
only  those  lands  wherein  the  circumstances  are  true. 
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The  distinction  is  between  those  cases  in  which  there  has- 
been  a  complete  description  of  the  thing  given,  and  a  sub- 
sequent misdescription  as  to  some  particular  connected  with 
it,  and  cases  in  which  that  which  is  subsequently  connected 
with  the  description  is  so  connected  as  to  form  part  of  the 
description  of  the  thing  given.  In  the  latter  case,  the  words 
will  limit  the  devise. 

Where  there  is  a  complete  description,  and  the  testator  goes 
on  to  add  words,  for  the  purpose  of  identification,  these 
words,  if  inconsistent  with  the  previous  description,  may  be 
rejected. 

And  where  there  is  one  continuous  description,  and  there  is 
something  answering  to  part  of  it,  and  something  to  another 
part,  but  the  two  together  are  inconsistent,  the  question  is, 
which  are  the  leading  words  of  the  description  ? 

In  the  language  of  the  opinion  of  the  court  below,  "Where 
the  description  consists  of  several  particulars,  of  different 
degrees  of  importance,  that  subject  matter  will  be  selected  to 
which  those  particulars  apply  which  are  superior  in  number 
and  importance,  rather  than  that  which  corresponds  with 
those  of  a  lesser  number  or  of  minor  consequence." 

These  rules,  by  reason  of  their  antiquity,  and  of  the 
observance  which  has  been  so  universally  accorded  to  them 
by  every  judicial  tribunal  before  which  they  have  been  dis- 
cussed, must  now  be  regarded  as  beyond  controversy. 

In  applying  these,  as  all  other  rules  of  interpretation,  we 
must  not  forget  the  fundamental  doctrine  that  their  sole  pur- 
pose is  to  effectuate  the  intention  of  the  testator.  They  are 
intended  to  be  used  as  a  means  of  searching  out  and  declaring 
that  intention. 

The  intention  of  the  testator  in  this,  as  in  every  other  case, 
must  be  drawn  from  the  language  used  in  the  will,  viewed  in 
the  light  which  the  situation  and  circumstances  connected 
with  the  property,  may  shed  upon  it. 

Resort  caimot  be  had  to  any  parol  declarations  of  intention 
made  by  the  testator. 
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The  contention,  therefore,  in  this  case,  arises  not  as  to  wiiat 
the  canons  of  construction  are,  but  as  to  what  result  must  be 
reached  from  their  application  to  the  peculiar  words  of  this 
devise,  in  view  of  the  facts  which  have  been  stated. 

In  Goodtitle  v.  Southern,  1  31.  &  S.  299,  the  testator  devised 
"all  that  my  farm  called  Trogues  farm,  now  in  the  occupa- 
tion of  A.  C." 

It  turned  out  that  there  were  two  closes  of  land  consti- 
tuting part  of  the  "  Trogues  farm,"  which  were  not  in  the 
occupation  of  A.  C,  and  the  question  was  whether  they 
passed.  The  jury  having  found  that  they  were  part  of  the 
"  Trogues  farm,"  the  court  held  that  they  passed,  because  that 
which  was  given  was  clearly  the  "  Trogues  farm."  There 
was  no  doubt  it  was  the  "  Trogues  farm  "  which  was  devised 
by  the  will.  It  was  wrong  to  say  that  the  whole  was  in  the 
occupation  of  A.  C,  but  tlie  circumstance  that  the  testator 
had  made  a  mistake  in  suppo'^ing  that  the  whole  was  in  the 
occupation  of  A.  C,  did  not  cut  down  the  gift. 

The  authority  of  this  case  has  been  loo  generally  acquiesced 
in  to  be  now  questioned. 

In  a  number  of  subsequent  cases,  the  distinction  has  been 
drawn,  that  if  the  devise  had  been  of  "my  farm  at  Trogues, 
now  in  the  occupation  of  A.  C,"  then  only  that  portion 
which  was  in  the  occupation  of  A.  C.  would  have  passed. 

Admitting  the  correctness  of  this  distinction,  to  my  mind 
the  words,  "  all  that  my  farm  and  })lantation  near  Cropwell, 
where  my  son,  Thomas  Evens,  now  resides,  containing  eighty- 
five  acres,  more  or  less,"  more  clearly  indicate  that  it  was  the 
purpose  of  the  testator  to  give  the  whole  farm,  than  if  he 
had  said,  "all  my  Cropwell  farm,"  without  adding  the  words, 
"and  where  my  son  Thomas  now  resides,  containing  eighty- 
five  acres,  more  or  less."  If  so,  if  the  subject  matter  of 
the  devise  is  accurately  defined,  the  other  words  of  descrip- 
tion, under  the  rules  stated,  cannot  diminish  the  testator's- 
bounty. 

Any  presumption  of  an   intention  to  restrict,  by  reference 
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to  the  derivation  of  title,  is  repealed  by  the  two  subsequent 
parts  of  the  description. 

It  may  be  safely  said  that  no  case  can  be  adduced  in  which 
words  have  prevailed  as  being  restrictive,  where  they  have 
been  accompanied,  as  in  the  case  under  discussion,  by  two 
clauses  so  comprehensive  as  to  embrace  an  entire  subject,  fitly 
described  by  the  first  words  of  the  devise. 

Had  the  testator  in  his  mind  the  whole  farm,  or  only  part 
of  it?  He  gives  "all  that  my  farm  and  plantation  near 
Cropwell."  It  was  all  in  the  possession  of  Thomas,  and  had 
been  for  many  years.  It  had  long  been  regarded  as  a  unit — 
as  one  farm — and  it  contained  about  eighty-five  acres.  The 
reference  to  the  title  was  a  subsequent  misdescription  as  to 
some  particular  connected  with  it,  as  the  reference  to  the 
occupancy  of  tiie  Trogues  farm  was  a  mistake,  which  did  not 
conceal  the  intention  of  the  testator,  and  rightly  was  not 
permitted  to  thwart  it.  For  twenty  years  next  prior  to  his 
death,  the  testator  had  permitted  his  son  Thomas  to  occupy 
this  farm  as  an  entirety,  and- 1  am  unable  to  see  that  the  lan- 
guage in  which  he  has  declared  his  last  wishes,  manifests  any 
intention  on  his  part  that  the  farm  should  be  dismembered 
after  his  death. 

Suppose,  in  this  case,  the  house  occupied  by  Thomas  had 
been  upon  the  fourteen  acres,  and  that  had  been  the  tract 
conveyed  to  the  testator  by  the  heirs  of  his  deceased  wife, 
would  that  parcel  alone,  to  the  exclusion  of  the  seventy-two 
acres,  have  vested  in  the  devisee  ?  Under  the  construction 
made  below,  I  can  see  no  escape  from  an  affirmative  answer 
to  this  question. 

The  violence  which  would  be  done  to  the  testator's  inten- 
tion, in  the  supposed  case,  would  be  more  striking,  but  the 
misapplication  of  rules  of  interpretation  would  be  equally 
clear,  because,  in  both  instances,  the  last  two  clauses  of  the 
description  would  be  substantially  rejected. 

In  Slingsby  v.  Grainger,  7  H.  L.  Cas.  273,  the  words  were : 
"  I  leave  the  whole  of  my  fortune,  now  standing  in  the  funds, 
to  E.  S."     It  was  properly  held  that  the  word  "  funds  "  was 
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a  technical  terra,  which  did  not  include  bank  stock,  and  that 
the  legatee  took  only  what  stood  in  the  funds.  But  the 
judges  in  that  case  said  that  if  the  bequest  had  been,  "  I  leave 
the  whole  of  my  fortune  to  E.  S.,  which  fortune  now  stands 
in  the  funds,"  the  latter  words  would  be  faUa  demonstratio, 
and  would  not  curtail  the  generality  of  the  gift. 

Doe  V.  Tyrrell,  4  M.  &  S.  550,  is  not  against  the  claim  of 
the  devisee  in  this  case.  There  the  testator  devised  to  James 
Langford  "all  that  his  messuage  or  tenement,  farm,  lands 
and  premises,  with  the  appurtenances,  lying,  situate,  and 
being  at  Sutton  Wick,  in  the  parish  of  Sutton  Courtney, 
which  he  lately  purchased  of  and  from  Lovibond." 

The  devisee  claimed  lands  of  w^hich  the  testator  died 
seized,  which  were  out  of  Sutton  Wick,  and  in  Sutton  Court- 
ney, on  the  ground  that  the  lands  were  all  conveyed  to  the 
testator  by  Lovibond. 

The  contention  arose  upon  an  offer  to  prove,  by  parol,  that 
the  testator,  in  his  lifetime,  treated  the  whole  estate  as  lying 
in  Sutton  Wick.  The  court  rejected  the  evidence,  on  the 
ground  that  the  testator  had  lands  answering  to  the  entire 
description — ihnt  is,  lands  at  Sutton  Wick,  which  he  pur- 
chased of  Lovibond — and  that,  therefore,  there  was  nothing 
in  the  description  from  which  ambiguity  arose.  But  if  there 
had  been  anything  in  the  language  of  the  will  to  indicate 
that  he  had,  in  his  lifetime,  always  treated  all  the  lands  as 
lying  at  Sutton  Wick,  a  different  result  would  have  been 
reached. 

The  distinction  between  that  case  and  this  is,  that  here  the 
words  following  the  alleged  restriction  do  show  that  some- 
thing more  was  intended  to  pass  than  was  conveyed  to  the 
testator  by  the  heirs  of  his  deceased  wife. 

Chief  Justice  Erie  states  the  rule  with  accuracy,  in  Webber 
v.  Stanley,  16  C.  B.  {N.  S.)  698 ;  111  ^.  C.  i.  751  : 

"  For  the  purpose  of  construing  the  will,  the  court  must  be 
informed  of  the  circumstances  surrounding  the  testatrix  when 
she  made  her  will,  such  as  her  family  status  and  the  nature 
of  her  property.     When  these  extrinsic  facts  have  been  ascer- 
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tained,  the  operation  of  construction  must  be  performed  by  the 
court.  As  to  the  case  where  there  is  property  in  respect  of 
which  all  the  facts  of  the  description  are  found  to  be  true,  so 
that  the  property  exactly  fits  the  description,  the  whole  of  that 
property  passes,  and  nothing  more.  As  to  the  case  where 
there  is  property  in  respect  of  which  none  of  the  facts  of  the 
description  are  true,  no  property  passes.  Where  there  is 
property  in  respect  of  which  some  of  the  facts  of  the  descrip- 
tion are  true  and  some  not,  there  the  court  must  inquire 
whether  the  part  of  the  description  which  applies  to  the 
property  is  a  complete  definition  of  a  subject  of  devise,  so 
that  the  misdescribing  part  may  be  justly  regarded  as  a  mis- 
take." 

It  is  apparent  that  it  is  impossible  to  apply  the  description 
in  the  case  in  hand  to  the  seventy-two  acres  alone,  without 
rejecting  some  of  the  language.  The  seventy-two  acres  do 
not  constitute  "all  that  my  farm  where  my  son  Thomas 
resides,"  nor  do  they  embrace  "  all  that  my  farm  near  Crop- 
well,  containing  eighty-five  acres,  more  or  less."  All  the 
words  cannot  have  full  effect,  and  in  this  condition  of  things, 
Lord  Selborne,  in  Hardwich  v.  Hardwick,  L.  R.,  16  Eg.  Cas. 
175,  clearly  expresses  the  established  rule  which  nmst  guide 
the  court.  He  there  says :  "  If  the  words  of  description^ 
when  examined,  do  not  fit  with  accuracy,  and  if  there  must 
be  some  modification  of  some  part  of  them,  in  order  to 
place  a  sensible  construction  on  the  will,  then  the  whole  thing 
must  be  looked  at  fairly,  in  order  to  see  what  are  the  lead- 
ing words  of  description,  and  what  is  the  subordinate  matter, 
and  for  this  purpose,  evidence  of  extrinsic  facts  may  be  re- 
garded." 

Every  part  of  the  testator's  description  must  be  given 
effect,  if  possible.  In  the  court  below,  the  description  by 
acreage  was  entirely  rejected.  There  is  no  case  which  holds 
that  it  is  so  unimportant  that  it  may  in  all  cases  be  discarded. 
Its  value  as  a  guide  depends  upon  the  circumstances  of  each 
particular  case,  upon  the  other  members  of  the  description^ 
and  the  extrinsic  facts  which  may  properly  be  admitted  as 
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aids  to  interpretation.  In  some  cases  it  may  be  of  no  im- 
portance, in  others  it  may  have  much  force  as  an  indication 
of  the  testator's  will. 

In  Morell  v.  Fisher,  4  Exch.  591,  the  language  of  the  will 
was,  "All  my  leasehold  farm-house,  homestead,  lands  and 
tenements  at  Headington,  containing  one  hundred  and  seventy 
acres,  held  under  Magdalen  College,  Oxford,  and  now  in 
the  occupation  of  Thomas  Burrows,  Junior,  as  tenant  to  me." 

Two  pieces  of  land,  together  containing  about  twelve  acres, 
held  by  the  testator  under  Magdalen  College,  were  excepted 
out  of  the  devise  by  the  testator,  in  his  lifetime,  to  Thomas 
Burrows,  and  never  were  in  the  occupation  of  said  Thomas. 
Tlie  question  was  whether  these  two  parcels  of  land  passed 
by  this  devise. 

That  acreage  may  be  a  matter  of  importance,  was  evinced 
by  the  fact  that  the  first  question  which  Baron  Rolfe  asked 
of  counsel  who  argued  the  case,  was,  "  What  is  the  quantity, 
including  those  two  parcels  of  land?"  The  answer  was  that, 
including  both  parcels,  there  were  not  near  one  hundred  and 
seventy  acres,  and  therefore  Baron  Alderson,  in  delivering  the 
opinion  of  the  court,  truly  said,  "  The  description  by  acreage 
defines  nothing,  for  it  is  inapplicable  to  any  subject,  and  there- 
fore tliat  may  be  rejected,  and  then  there  is  nothing  to  define 
any  lands  in  particular."  It  was  manifest  that  the  testator 
had  no  knowledge  whatever  as  to  the  quantity  of  land  held 
by  him  under  Magdalen  College,  and  therefore  his  reference 
to  acreage  did  not  furnish  the  slightest  intimation  of  what  he 
intended  by  the  devise. 

In  the  case  in  hand,  the  reverse  is  true,  If,  in  that  case,  the 
property  claimed  under  the  devise  had,  with  the  two  disputed 
parcels,  contained  one  hundred  and  seventy  acres,  and  without 
them,  contained  only  one  hundred  and  forty-five  acres,  the 
court  could  not  have  rejected  the  description  by  acreage  as 
inapplicable  to  the  subject.  But  even  if  there  had  been  one 
hundred  and  seventy  acres  of  land  in  that  case,  including  the 
two  parcels  not  occupied  by  Burrows,  that  case  would  not 


€04   COURT  OF  ERRORS  AND  APPEALS. 

Evens  v.  Griscom. 

have  been  so  strong  for  the  devisee  under  the  will  as  is  this 
case,  for  it  is  not  quite  clear  that  the  words,  "all  his  lease- 
hold farm-house,  homestead,  lands  and  tenements  at  Head- 
iugton,  lield  under  Magdalen  College,  Oxford,"  embraced  all 
lands  at  Headington  held  under  the  college.  It  might,  with- 
out any  violence  to  the  terms  used,  have  been  held  to  mean 
those  lands  then  held  by  him  in  connection  with  his  leasehold 
farm-house,  which  were  precisely  those  occupied  by  Burrows. 
In  this  case,  it  is  conceded  that  the  words,  "  all  my  farm  and 
plantation  near  Cropwell,"  would,  by  themselves,  carry  the 
whole  farm  of  eighty-seven  acres. 

In  Whitfield  v.  Langdale,  before  cited,  the  testatrix  devised 
*'  all  that  and  those  messuage  or  tenement,  houses,  buildings, 
farm  and  lands  called  H.,  situate  in  the  parish  of  L.,  con- 
taining, by  estimation,  eighty  acres,  more  or  less,  now  in  the 
■occupation  of  J.  C,  or  his  assigns." 

At  the  date  of  the  will,  a  farm  called  H.  was  in  the  occu- 
pation of  J.  C.  It  contained  nearly  one  hundred  and  seventy- 
five  acres,  and  was  partly  in  the  parish  of  L.  and  partly  in 
an  adjoining  parish. 

The  court  held  that  the  testatrix  having  accurately  described 
the  subject  matter  of  the  gift  by  the  words,  "all  my  form 
called  H.,  now  in  the  occupation  of  J.  C,"  did  not,  by  refer- 
ence to  the  acreage  and  location,  diminish  the  effect  of  the 
description  she  had  thus  given  of  the  subject  of  her  intended 
devise,  which  was  a  compact  estate,  and  it  was  therefore 
decreed  that  the  whole  of  the  lands  passed.  These  two  mem- 
bers of  the  description  prevailed  over  the  other  two.  In  the 
case  under  review,  a  single  member,  of  no  more  importance 
than  the  rejected  one  in  that  case,  has  been  allowed  to  prevail 
over  the  other  three. 

The  two  cases  last  referred  to  illustrate  the  great  weight 
which  is  given  to  description  by  occupancy. 

Neither  case  furnishes  any  justification  for  the  rejection  of 
the  description  by  acreage,  in  the  case  now  pending. 

A  comparison  of  the  cases,  Morrell  v.  Fisher  and  Griscom 
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V.  Evens,  will  be  instructive.  The  marked  differences  between 
them  cannot  escape  the  most  casual  observation. 

In  the  former,  the  lands  in  dispute  had,  in  the  testator's 
lifetime,  been  severed  from  the  premises  connected  with 
*'  his  leasehold  farm-house,"  and  had  been  added  by  him  to 
another  farm,  of  which  it  remained  a  part  to  the  time  of  his 
decease. 

In  this  case,  on  the  contrary,  the  fourteen-acre  tract,  from 
the  time  of  its  purchase  by  the  testator,  in  1822,  to  the  time 
of  his  death,  in  1869,  had  been  annexed  to,  and  held  and 
treated  by  the  testator  as  part  and  parcel  of  his  farm  near 
Crop  well. 

In  the  former  case,  the  primary  words  of  the  devise,  "all 
my  leasehold  farm-house,  homestead,  lands  and  tenements  at 
Headington,  held  under  Magdalen  College,  Oxford,"  standing 
by  themselves,  would  not  leave  it  free  from  doubt  whether 
any  lands  passed  which  were  dissevered  from  the  leasehold 
farm-house. 

In  this  case,  the  words,  "  all  that  my  farm  and  plantation 
near  Cropwell,"  would  not  be  satisfied  if  a  single  acre  was 
severed  from  it. 

In  the  former  case,  the  description  by  acreage  was  not  an 
approximate  description  of  either  the  whole  or  part  of  the 
})remises.  Here  the  description  by  acreage  is  applicable  to 
the  whole  farm,  and  is  inapplicable  to  part  of  it. 

In  the  former  case,  the  occupation  of  Thomas  Burrows  was 
limited  to  part  of  the  premises. 

In  the  latter,  the  occupation  of  Thomas  Evens  was  of  the 
whole  farm — of  the  fourteen  as  well  as  of  the  seventy-two 
acres. 

There  must  be  a  misap[)lication  of  legal  principles,  when 
the  same  result  is  reached  in  these  two  cases,  so  strikingly 
dissimilar. 

In  the  case  under  review,  the  description  of  the  premises 
is  specific  and  ample  : 

1.  All  that  my  farm  and  plantation  near  Cropwell. 

2.  Conveyed  to  me  by  the  heirs  of  my  deceased  wife. 
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3.  And  wliere  my  son  Thomas  now  resides.  "Where,"  in 
this  connection,  being  equivalent  to  "whereon." 

4.  Containing  about  eighty-live  acres,  more  or  less. 
Three  of  these  clauses  import  a  description   of  the  entire 

body  of  the  subject  devised,  and  the  fourth  declares  whence 
the  title  came  to  the  testator. 

Two  interpretations  are  suggested,  between  which  an  elec- 
tion must  be  made. 

The  first  is  to  reject  the  reference  to  acreage  absolutely,  and 
then  apply  the  description  to  the  seventy-two-acre  tract,  on 
the  ground  that  the  testator  had  a  tract  of  seventy-two  acres 
near  Cropwell,  which  was  conveyed  to  him  by  the  heirs  of 
his  deceased  wife,  on  which  Thomas  resided.  But  even  then, 
the  seventy-two-acre  tract  would  not  fully  satisfy  the  descrip- 
tion, for  it  would  not  be  all  that  farm  whereon  Thomas 
resided  ;  it  would  be  all  the  tract  so  conveyed  to  the  testator, 
but  part  only  of  all  the  farm  whereon  Thomas  resided. 
Thomas  undoubtedly  resided  on  the  seventy-two  acres,  but 
the  farm  whereon  he  resided  was  something  more  than  the 
seventy-two  acres ;  it  was  the  whole  eighty-seven  acres. 

A  construction  can  be  adopted  which  will  more  fully  give 
effect  to  all  the  words  of  the  devise. 

The  description  by  acreage  harmonizes  with  two  other  lead- 
ing parts  of  the  description,  and  it  ought  not,  under  conceded 
rules  of  interpretation,  to  be  wholly  disregarded. 

This  is  a  case  where  every  word  of  the  description  does  not 
fit  with  accuracy,  where  there  must  be  some  modification  of 
part  of  it,  and  therefore,  as  Lord  Selborne  says,  in  Hardwick 
V.  Hardwick,  the  whole  thing  must  be  looked  at  fairly,  to 
arrive  at  the  intention  of  the  testator. 

The  question  is  not  what  you  can  make  out  of  the  words 
of  the  devise,  if  you  first  reject  a  part  of  them,  but  what, 
looking  fairly  at  all  the  words  as  they  stand  on  the  face  of 
the  will,  is  the  court  to  say  the  testator's  intention  was,  under 
the  admitted  rules  of  construction  ? 

The  devise  contains  a  quadruple  description  of  the  thing 
devised,  and  that  one  thing  is  the  farm  near  Cropwell. 


NOVEMBER  TERM,  1880.  607 


Evens  v.  Griscom. 


It  was  proven,  inconteslably,  that  that  farm,  in  the  testa- 
tor's lifetime,  was  held  and  treated  as  an  entirety,  containing 
eighty-seven  acres. 

The  first  description  is,  "all  my  farm  near  Cropwell,"  not 
part  of  it.  It  clearly  includes  both  tracts,  for  together  they 
constituted  that  farm,  and  either  parcel,  without  the  other, 
constituted  part  only  of  the  farm. 

"All  that  my  farm  where  Thomas  resides  "is  the  whole 
farm,  and  not  part  of  it.  He  was  in  possession  of  it  as  an 
entirety — as  a  farm — and,  accurately  speaking,  the  farm  on 
which  he  resided  was  composed  of  the  two  parcels. 

The  farm  devised  was  declared  to  contain  eighty-five  acres, 
more  or  less,  not  seventy-two  acres.  This  description  is 
applicable  to  and  true  of  the  whole  farm,  and  inapplicable  to 
the  seventy-two  acres.  He  devised  the  whole  eighty-five 
acres,  not  part  of  them.  , 

Acreage  here  is  significant ;  it  points  the  direction  the  tes- 
tator's mind  was  taking.  The  farm  contained  a  fraction  over 
eighty-seven  acres.  In  speaking  of  it,  the  owner  would  natu- 
rally say,  "  it  contains  about  eighty-five  acres." 

These  three  members  of  the  description  describe  the  farm 
itself;  the  other  member  tells  how  he  obtained  it. 

It  was  true  as  to  the  mode  in  which  he  acquired  title  as  to 
part,  but  not  true  as  to  the  other  part.  The  tract  conveyed 
to  him  by  the  Tieirs  of  his  deceased  wife  was  something  less 
than  all  the  farm  at  Cropwell. 

The  three  accurate  descriptions  -of  the  farm,  which,  if 
standing  by  themselves,  would  unquestionably  carry  the 
entire  farm,  ought  to  control  the  inaccurate  recital  of  the  tes- 
tator's title  to  it.  He  devised  in  his  will  several  farms,  and 
he  evidently  meant,  by  reference  to  the  title,  to  designate  the 
location  of  the  farm  with  more  particularity,  and  not  to  limit 
the  devise  to  that  part  of  the  farm  only  which  was  described 
in  the  conveyance  from  the  heirs  of  his  deceased  wife. 

The  will  may  be  read,  "  all  that  my  farm  and  plantation 
near  Cropwell,  conveyed  to  me  by  the  heirs  of  my  deceased 
wife,  and  all  that  my  farm  and  plantation  near  Cropwell, 
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where  my  son,  Thomas  Evens,  now  resides,  containing  about 
eighty-five  acres,  more  or  less." 

Applying  the  devise  to  the  whole  farm,  it  satisfies  tlte 
former  as  well  as  the  latter  description.  It  carries  all  that 
farm  near  Crop  well,  conveyed  to  the  testator  by  the  heirs  of 
his  deceased  wife,  and  also  all  that  farm  whereon  Thomas 
resided,  and  thus  gives  eifect  to  every  word  of  the  devise. 

The  testator  united  these  two  tracts  of  land,  and  held  them 
together  as  one  farm  for  almost  half  a  century  next  preceding 
his  death,  and  when,  in  his  lifetime,  he  spoke  of  this  farm, 
we  can  make  no  mistake  in  asserting  that  he  referred  to  the 
whole,  and  not  to  part  of  it. 

I  am  so  fully  persuaded  that  the  judgment  below  de- 
feats the  testator's  expressed  intention,  that  I  cannot  vote  to 
affirm  it. 

For  affirmance — The  Chief  Justice,  Depue,  Knapp, 
Parker,  Scudder,  Dodd,  Green — 7, 

For  reversal — The  Chancellor,  Dixon,  Reed,  Magie, 
Van  Syckel — 5. 


state,  board  of  chosen  freeholders  of  the  county 
of  hudson,  plaintiff  in  error,  v.  inferior  court 
of  common  pleas  of  the  county  of  hudson  et 
al.,  defendants  in  error. 

1.  The  act  of  the  8th  of  April,  1875,  {Pamph.  L.,  p.  519,)  entitled  "A 
further  supplement  to  an  act  entitled  '  An  act  to  improve  Paterson 
avenue,'  "  &c.,  is  valid,  as  it,  when  properly  construed,  does  not  leave 
it  to  the  uncontrolled  discretion  of  the  commissioners  to  fix  the  amount 
to  be  paid  by  the  county. 

2.  The  direction  of  this  act  is  to  put  the  costs  of  the  improvement,  to  the 
extent  of  the  special  benefit,  on  the  land-owner,  and  the  surplus  of 
such  cost  on  the  county  at  large. 
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On  error  to  the  Supreme  Court.  For  opinion  of  Supreme 
Court,  .see  12  Vroom  83. 

For  the  plaintiff  in  error,  J.  H.  Lippincott. 
For  the  defendants  in  error,  J.  D.  Bedle. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  matters  here  in  litigation 
relate  to  assessments  of  the  expenses  in  the  improvement  of 
certain  public  roads  in  the  county  of  Hudson.  The  several 
laws  which  appertain  to  this  subject  will  be  found  referred  to 
in  the  opinion  read,  in  this  series  of  cases,  in  the  Supreme 
Court,  and  which  is  reported  in  12  Vroom  83.  I  shall  refer 
only  to  such  parts  of  that  train  of  legislation  as  are  essential 
to  perspicuity. 

The  first  objection  to  these  proceedings  is,  as  expressed  in 
the  brief  of  counsel,  "  because  the  legislation  limits  the  area 
of  assessment  to  a  less  extent  of  country  than  the  political 
district  of  which  the  area  to  which  it  is  limited  is  a  part." 

The  answer  to  this  is  in  a  word  :  The  area  in  question 
was  wider  and  more  extensive  than  was  the  field  of  taxation 
limited  in  the  case  of  Society  for  Establishing  Useful  Manu- 
factures V.  Mayor,  &c.,  of  the  City  of  Paterson,  decided  at 
the  present  term  of  this  court.  According  to  that  decision, 
such  an  exercise  of  the  legislative  power  is  not  objectionable 
on  constitutional  grounds. 

This  exception  must  be  overruled. 

The  next  objection  found  in  this  brief  is  thus  stated: 
"Because  the  legislature  delegates  to  this  body  of  commis- 
sioners powers  which  only  can  be  exercised  by  the  legislature 
itself." 

This  criticism  is  pointed  at  a  power  given  to  the  commis- 
sioners in  question  to  declare  what  portion  of  the  expenses 
incurred  in  effecting  this  improvement  should  be  imposed  on 
the  county  of  Hudson.  As  these  several  acts  were  read  by 
counsel,  no  standard  was  furnished  by  the  legislature  by 
Vol.  XIII.  2  q 
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Mliich  such  quota  was  to  be  measured,  it  being  insisted  that 
such  matter  was  referred  to  the  uncontrolled  judgment  of  this 
body  of  officers.  On  this  point,  the  case  of  State  v.  Hudson 
County  Avenue  Commissioners,  8  Vroom  13,  was  cited  and 
relied  on. 

But  I  cannot  concur  in  the  construction  thus  put  upon  the 
legislation  now  under  consideration.  Although  parts  of  it 
are  loosely  put  together  and  obscurely  expressed,  still  I  think 
its  purpose  is  sufficiently  manifested,  and  that  such  purpose 
did  not  embrace  the  scheme  of  leaving  it  to  the  undirected 
judgment  of  these  officers  to  decide  what  portion  of  these 
expenses  should  be  borne  by  this  county.  These  several  laws 
must  be  read  together  and  regarded  as  parts  of  a  system,  and 
thus  viewed,  I  find  the  intention  was  this — to  require  these 
commissioners  to  put  the  costs  of  the  proceedings,  to  the 
extent  of  special  benefits,  on  the  lands  benefited,  and  the 
residue  on  the  county.  This  interpretation  seems  to  me  to  be 
justified  in  this  wise.  The  purpose  to  burthen  the  lands  to 
the  full  extent  of  the  private  benefit,  is  plainly  displayed 
through  all  this  consecutive  legislation.  It  is  found  in  the 
act  of  1869,  which  is  the  original  act.  Thus,  in  Section  8, 
the  direction  is  that  the  expenses  "  sliall  be  assessed  upon  and 
paid  by  the  lands  and  real  estate  benefited,  in  proportion  to 
the  benefit  received,"  and  still  more  emphatically  in  Section , 
25,  it  is  further  said  "  that  all  the  expenses  incident  to  said 
improvements,  and  necessary  for  the  completion  thereof,  shall 
be  estimated  by  the  said  commissioners,  and  assessed  upon  the 
lands  benefited  by  said  improvements."  These  provisions  are 
substantially  continued  through  the  act  of  1874.  It  is  in  the 
act  of  1875  that  power  is  given  to  assess  anything  against  the 
county,  and  it  is  this  act  that  has  given  rise  to  the  question 
under  consideration.  Its  language  is,  that  if  said  commis- 
sioners "  shall  be  of  the  opinion  that  any  part  or  portion  of 
the  costs,  charges,  and  expenses  of  the  improvements  described 
in  and  made  under  and  by  virtue  of  said  supplementary  act, 
&c.,  should  be  assessed  upon  and  paid  by  the  county  of 
Hudson,  &c.,  then,  and  in  that  case,  it  shall  be  lawful  for 
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said  commissioners,  and  they  are  hereby  authorized,  to  deter- 
mine the  amount  which  shall  be  paid  by  the  county  of 
Hudson  on  account  of  said  improvements,  and  said  sum  so 
determined  shall  be  raised  by  general  taxation,"  &c. 

Now,  it  does  not  seem  to  me  that  the  legislative  intention 
here  was  to  absolve  these  officers  from  the  duty  of  charging 
the  lands  benefited  to  a  prescribed  extent.  The  plain  pur- 
pose was  to  make  such  lands  liable  to  the  full  extent  of  the 
special  benefit.  This  was  the  given  standard,  and  the  com- 
missioners could  not  disregard  it.  The  supplement  of  1875 
was  a  remedial  act,  the  antecedent  legislation  being  deficient 
in  the  respect  that  it  made  no  provision  for  the  payment  of 
that  excess  of  these  expenses  that  would  remain,  it  might  be, 
after  exacting  from  the  land-owners  their  legal  quotas.  The 
commissioners  were  to  determine  what  amount  the  county 
should  bear,  but  that  determination  was  to  be  based  on  what 
sum  was  to  be  charged  against  the  designated  lauds,  and  thus 
their  judgment  was  put  under  legal  control.  The  letter  of 
this  law  must  bend  so  as  to  coincide  with  the  general  legisla- 
tive plan  manifested  throughout  this  series  of  acts,  and  in 
that  plan  I  do  not  find  that  it  was  left  to  the  discretion  of 
this  official  body  to  make  the  public  burthen  of  what  size  it 
pleased,  but  that,  to  the  contrary,  that  subject  was  put  under 
a  regulation  sufficiently  definite.  And  I  also  interpret  this 
law  in  the  sense  that  it  requires  all  tlie  expense  not  charge- 
able to  the  lands  benefited,  to  be  laid  on  the  county ;  it  seems 
to  me  impossible  to  constrain  the  several  sections  into  har- 
mony on  any  other  hypothesis. 

I  do  not  think  this  objection  should  prevail. 

The  next  and  last  objection  urged  by  the  plaintiff  in  error 
relates  to  the  alleged  want  of  notice  to  the  county  of  Hudson 
of  the  pendency  of  these  proceedings,  so  that  no  opportunity 
for  a  hearing  before  the  commissioners  was  afforded.  But 
this  position  is  not  tenable,  the  reasons  for  this  conclusion 
being  given  in  the  case  of  Wilson  v.  Karle,  decided  at  the 
present  term. 

I  think  this  judgment  should  be  affirmed. 
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For  affirmance  —  The  Chancellor,  Chief  Justice^ 
Dixon,  Magie,  Parker,  Reed,  Van  Syckel,  Dodd, 
Green — 9. 

For  reversal  —  None. 


JOHN  M.  WILSON  ET  AL.,  PLAINTIFFS  IN  EEROR,  v.  STATE, 
KARLE,  PROSECUTOR,  DEFENDANT  IN  ERROR. 

1.  A  statute  that  provides,  in  proceedings  of  assessments  for  public  im- 
provements, for  a  hearing,  on  notice  to  all  parties  interested,  before 
the  Court  of  Common  Pleas,  to  which  court  the  commissioners  are  to 
report,  cannot  be  declared  void  on  the  ground  that  such  parties  are 
not,  in  the  first  instance,  given  a  hearing  before  such  commissioners. 

2.  It  is  a  legislative  function  to  decide  the  kind  of  hearing  that  is  proper. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  /.  D.  Bedle. 

For  the  defendant  in  error,  /.  Flemming. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  is  a  ease  arising  out  of  the 
assessment  against  certain  lands  benefited  by  the  improvement 
of  a  certain  street  in  the  county  of  Hudson,  the  work  being 
done  by  force  of  the  same  laws  that  were  under  consideration 
in  the  case  of  State,  Freeholders  of  Hudson  v.  Road  Com- 
missioners, decided  at  the  present  term  of  this  court.  One 
of  the  points  involved  was  also  disposed  of  this  term,  in 
the  case  of  State,  Society,  &c.,  pros.,  v.  Paterson.  The  ques- 
tions thus  settled  will  not  be  here  noticed. 

But  there  is  a  new  point  in  this  case,  on  which  the  pro- 
ceedings were  set  aside  in  the  Supreme  Court,  and  which  it 
becomes  necessary  to  consider  and  determine. 
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The  supposed  defect  in  this  procedure,  here  alluded  to,  is 
that  the  land-owner  had  no  notice,  either  actual  or  construc- 
tive, of  the  hearing  before  the  commissioners,  and  therefore 
had  no  opportunity  of  presenting  his  case  before  them.  The 
■decision  brought  here  for  review  held  this  to  be  a  fatal 
infirmity.  It  was  treated  as  the  ordinary  case  in  which  a 
special  body,  qualified  to  perform  a  quasi  judicial  function,  is 
authorized  to  decide  some  matters  affecting  proprietary  inter- 
ests. There  can  be  no  doubt  that,  in  all  such  cases,  the  per- 
sons whose  interests  are  to  be  passed  upon  should  have  the 
offer  of  a  hearing,  for  this  is  one  of  the  dictates  of  natural 
justice.  So  entirely  is  this  the  case,  that  whenever  a  statute 
has  empowered  such  judicial  acts  to  be  performed,  and  has 
been  silent  with  respect  to  a  notification  to  the  persons  inter- 
ested, the  necessity  to  give  such  citation  has  invariably  been 
imported  in  such  legislation,  by  judicial  intendment.  There 
are  a  number  of  decisions  in  this  state  maintaining,  in  quite 
emphatic  terms,  this  doctrine.  The  case  of  State  v.  Mayor 
and  Common  Council  of  Jersey  City,  4  Zab.  664,  is  one  of  such 
series,  for  it  is  an  illustration  of  the  principle  that  where  the 
statute  makes  no  provision  on  the  subject,  the  land-owner 
whose  property  is  sought  to  be  encumbered  with  one  of  these 
assessments,  has  an  implied  right  to  a  notice  of  the  time  and 
place  of  the  official  action.  This  judgment  was  undoubtedly 
correct.  But  the  case  now  pending  does  not  appear  to  me  to 
fall  within  the  rule  of  this  class  of  decisions,  for  it  is  dis- 
criminated from  them  by  an  important  particular.  The 
difference  is  this :  The  present  act  does,  in  express  terms, 
provide  for  a  hearing  in  the  course  of  this  procedure,  its 
provision  in  this  respect  being  substantially  this:  the  judges 
of  the  Common  Pleas  of  Hudson  county  are  required  to 
appoint  three  commissioners  to  assess  the  costs  of  these  street 
improvements  upon  the  land  benefited,  in  certain  specified 
proportions,  and  such  commissioners  are  to  make  a  report, 
accompanied  with  a  map  of  the  lands  assessed,  and  which 
report  is  to  be  filed  with  the  clerk  of  said  court ;  then  notice 
is  to  be  given  for  a  prescribed   period,  through  the  public 
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newspaper,  "  of  the  filing  of  said  report  and  map,  and  that 
the  same  will  be  presented  to  the  Court  of  Common  Pleas  of 
the  county  of  Hudson  for  confirmation,  at  a  time  to  be  speci- 
fied in  said  notice,  and  that  said  court  will,  at  said  time  and 
place,  receive  and  consider  all  objections  which  may  be  pre- 
sented in  writing,  against  the  confirmation  of  said  assess- 
ment;" and  such  objections  are  to  be  considered  and  adjudi- 
cated by  the  said  court.  Power  is  given  to  the  court,  on  such 
hearing,  to  confirm  or  correct  or  alter  such  report. 

In  view,  then,  of  such  legislative  scheme,  the  only  question 
arising  is,  whether,  according  to  any  known  legal  principles,, 
this  court  can  say  that  the  provision  thus  made  is  so  insuffi- 
cient that,  if  the  statutory  course  be  pursued,  the  procedure 
must  fall.  It  is  urged  that  a  hearing  before  the  Court  of 
Common  Pleas  is  not  as  beneficial  to  the  land-owner  as  a 
hearing  before  the  commissioners  would  be.  Such  is  not  my 
opinion,  for  I  think  the  former  much  the  more  preferable,  as- 
it  would  take  place  before  a  court  of  general  jurisdiction, 
having  the  power  to  compel  the  attendance  of  witnesses  and 
to  examine  them  under  oath.  But,  granting  the  inferiority 
alleged,  what  legal  value  has  the  fact?  Who  is  to  be  the- 
judge  of  what  is  best  in  such  case,  the  court  or  the  legisla- 
ture? Such  matters,  I  think,  are  plainly  within  the  province 
of  the  law-maker.  It  is  to  be  remembered  that  the  making 
of  the  assessment  was  an  exercise  of  the  taxing  power,  and 
that  the  hearing  provided  for  was  very  similar  to  that  which 
usually  obtains  in  the  process  of  ordinary  taxation.  In  the 
common  mode,  the  assessor  values  and  assesses  the  property, 
and  the  person  assessed  has  an  opportunity  of  a  hearing 
before  the  commissioners  of  appeals,  and  not,  in  the  first 
instance,  before  the  taxing  officer.  And  in  the  plan  appointed 
by  the  present  act,  we  have  the  counterpart  of  such  a  pro- 
cedure, if  we  substitute  for  the  appellate  tribunal  held  by  the 
commissioners  of  appeals  in  cases  of  taxation,  the  Court  of 
Common  Pleas.  The  legislature,  in  the  act  now  before  us, 
has  provided  that  the  land-owner  shall  have  a  hearing  of  a 
prescribed  character,  and  I  do  not  see  how  this  court  can  say 
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that  such  hearing  is  not  sufficient,  but  that  he  must  have  two 
hearings.  For  this  error,  I  think  the  judgment  in  the 
Supreme  Court  should  be  reversed. 

The  other  important  questions  presented  in  this  case  for 
consideration  have  already  been  disposed  of  in  the  other  cases, 
in  the  present  term.  With  respect  to  minor  objections,  that 
have  not  beeu  so  settled,  I  concur  in  the  views  expressed  iu 
the  Supreme  Court. 

For  affirmance — None. 

For  reversal — The  Chancellor,  Chief  Justice,  Dixon, 
Magie,  Parker,  Reed,  Van  Syckel,  Clement,  Dodd, 
Green— 10. 


STATE,  SOCIETY  FOR  ESTABLISHING  USEFUL  MANUFAC- 
TURES, PROSECUTOR,  PLAINTIFF  IN  ERROR,  v.  MAYOR 
AND  ALDERMEN  OF  THE  CITY  OF  PATERSON,  DEFEND- 
ANTS IN  ERROR. 

1.  A  law  requiring  assessments  for  special  benefits  in  laying  a  street, 
may  restrict  the  area  of  assessment  to  the  lands  fronting  on  such 
improved  street. 

2.  Such  assessments  depend  for  their  justification  on  ancient  usage. 

3.  The  court  will  not  look  into  matters  sent  up  and  returned  with  the 
certiorari,  which  are  not  within  the  mandate  of  such  writ. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error,  George  8.  Hilton. 

For  the  defendant  in  error,  John  W.  Griggs. 

The  opinion  of  the  court  was  delivered  by 
Beasley,  Chief  Justice.     By  the  act  approved  April 
9th,  1875,  {Pamph.  L.,  p.  639,)  the  governor  of  the  state  was 
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authorized  to  appoint  tiiree  persons  as  a  board  to  adjust 
unpaid  assessments  in  the  city  of  Paterson.  Such  board 
having  been  duly  constituted,  in  the  performance  of  its  duties, 
made  an  assessment  of  the  damages  and  benefits  done  to  the 
property  of  the  plaintiff  in  error  by  the  grading  of  Totowa 
avenue,  one  of  the  streets  of  such  city.  Being  dissatisfied  with 
that  action  of  these  officers,  such  land-owner  applied  for  and 
obtained  a  writ  of  certiorari,  by  force  of  which  these  proceed- 
ings were  removed  to  the  Supreme  Court.  On  the  return  of 
such  process  to  the  court  below,  a  multitude  of  grounds  were 
assigned  for  setting  aside  this  whole  procedure.  Some  of 
such  reasons  grew  out  of  the  mode  in  which  the  city  ordi- 
nance, which  authorized  the  grading  of  the  street  in  question, 
had  been  enacted,  and  others  from  the  mode  in  which  the 
work  attending  such  grading  had  been  done.  These  reasons 
are  again  set  forth  in  the  assignments  of  errors  filed  in  this 
court.  I  shall  not  discuss  any  errors  of  this  class.  None  of 
them  are  before  this  court,  nor  were  they  before  the  Supreme 
Court.  It  is  true  that,  in  making  a  return  to  the  writ  of 
certiorari,  the  proceedings  relative  to  the  enactment  of  the 
ordinance,  and  to  its  execution,  were  tacked  to  such  process, 
and  returned  with  it;  but  that  circumstance  did  not  place 
such  matters  sub  jadice.  The  court  could  not  adjudicate 
anything  that  was  not  before  it  by  force  of  its  own  writ.  All 
that  the  writ  declared  that  the  court  was  willing  to  be  certified 
of,  was  a  "  certain  award  and  assessment  for  the  grading  of 
Totowa  avenue,"  &c.,  "  purporting  to  have  been  made  under 
an  act  to  adjust  unpaid  assessments  in  said  city,"  and  it  was 
those  proceedings  that  were  removed,  and  nothing  more.  The 
commissioners  who  made  the  disputed  assessment  had  nothing 
to  do  with  the  ordinance  under  which  the  grading  had  been 
done.  They  had  no  authority  to  adjudicate  on  the  legality  of 
such  ordinance,  their  duty  being  simply  to  assess  the  damages 
and  benefits  in  all  cases  in  which  streets  had  been  graded, 
and  the  resulting  damages  and  benefits  had  not  been  ascer- 
tained and  paid.  It  is  essential  that  prosecutors  should  be 
confined  strictly  to  the  subject  embraced  in  their  writs,  and  it 
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is  especially  so  in  such  cases  as  the  present,  because  it  is  obvi- 
ous, from  the  proofs,  that  a  writ  to  bring  up  these  proceedings 
which  I  have  just  discarded,  would  never  have  been  granted  on 
account  of  the  laches  of  tliis  prosecutor,  in  urging  the  objec- 
tion which  he  now  seeks  to  make.  He  has  stood  by  in 
silence,  and  has  seen  the  work  done  and  the  public  moneys 
expended  in  this  improvement,  and  by  such  inaction,  has  lost, 
with  respect  to  such  things,  his  status  as  a  litigant.  This 
doctrine  is  of  public  concern,  for  unless  it  is  stringently 
enforced,  very  great  embarrassment  to  the  administration  of 
the  finances  of  all  the  municipalities  of  the  state  must  be  the 
result. 

The  case  regarded  in  this  aspect,  presents  but  a  single 
problem,  which  is,  whether  the  act  itself,  by  virtue  of  which 
these  proceedings  have  been  taken,  is  constitutional.  This,  I 
say,  is  the  sole  inquiry,  because  these  officers  appear  to  have 
squared  their  conduct  very  closely  with  the  provisions  and 
requirements  of  this  law. 

The  only  objection  of  any  account,  urged  against  this  stat- 
ute is,  that  it  confines  the  assessment  for  damages  and  benefits 
to  lands  fronting  on  that  part  of  the  street  which  had  been 
graded.  It  exempts  from  a  liability  to  render  an  equivalent 
for  the  benefits  arising  from  the  improvement,  all  otlier  prop- 
erty in  the  vicinity,  no  matter  how  much  it  may  have  been 
benefited.  The  contention  is,  that  this  law,  therefore,  arbitra- 
rily designates  a  tax  area  of  its  own,  which  does  not  coincide 
with  any  political  district,  or  subdivision  of  such  district,  and 
that  it  does  not  embrace  the  whole  of  the  class  of  land-owners 
whose  property  is  enhanced  in  value,  but  only  a  portion  of 
such  class. 

I  think  this  law  is  clearly  subject  to  these  imputations.  It 
is  plain  that  it  sets  off  a  small  portion  of  the  territory  of  that 
city,  and  subjects  it  to  this  particular  imposition,  and  if,  con- 
sequently, we  are  to  regard  these  assessments  which  are  made 
against  the  land-owner  for  benefits  conferred  upon  his  prop- 
erty by  this  class  of  public  works,  as  ordinary  exercises  of 
the  taxing  power,  I  confess  I  do  not  see  how  they  are  to 
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be  vindicated.  In  State,  Baldwin,  pros.,  v.  Fuller,  10  Vroom 
576;  11  Id.  615,  it  was  explicitly  decided,  first  in  the  Supreme 
Court,  and  then  in  this  court,  that  the  legislature  could  not, 
of  its  own  will,  and  without  being  justified  for  so  doing,  from 
the  nature  of  things,  lay  off  any  particular  portion  of  territory 
for  the  purpose  of  putting  a  peculiar  tax  upon  it.  Such  an 
act  was  pronounced  to  be  not  a  legitimate  act  of  taxation, 
looking  at  it  in  the  light  of  general  legal  principles.  That 
decision  was  the  product  of  legal  rules  correctly  applied,  and 
should  not,  in  any  degree,  be  disturbed. 

But  still  the  question  presses,  are  these  assessments  to  be 
treated  and  regulated  by  the  same  rules  that  confine  and 
trammel  legislation  in  its  ordinary  uses?  And  upon  full 
consideration,  my  conclusion  is,  that  they  are  not  to  be  so 
regarded,  and  that  the  power  in  such  instances  exercised  is 
sui  generis.  The  right  of  the  public  to  improve  a  man's 
property  against  his  will,  and  to  make  him  pay  the  expense, 
calling  it  a  tax,  has  always  seemed  to  me  a  kind  of  procedure 
very  dissimilar  from  ordinary  acts  of  legislation.  But  such 
exercises  of  authority,  however  abnormal  they  may  seem 
when  tested  by  theory,  have  too  long  prevailed,  both  in  this 
state  and  elsewhere,  to  be  now  called  in  question.  The  exist- 
ence of  the  legislative  power,  in  this  province,  has  been 
settled  by  long  usage  and  oft-repeated  judicial  recognition. 
And  in  many  instances,  and  for  a  long  period  of  time,  it 
has  been  put  in  force  in  the  form  that  is  now  in  this  case 
exclaimed  against,  for  assessments  confined  to  the  lauds  front- 
ing on  the  improved  street  are  not  novelties,  but  have  always 
been  a  part  of  this  exceptional  system.  So,  likewise,  such 
partial  impositions  have  been,  from  time  to  time,  at  least 
tacitly  assented  to  by  the  courts  in  the  state,  and  various 
assessments  made  under  laws  containing  this  feature  have 
been  sustained  by  this  court  of  last  resort.  And  it  is  like- 
wise impossible  to  forget  the  fact  that  there  is  at  present 
much  of  the  legislation  of  the  state  largely  affecting  municipal 
interests  of  great  magnitude,  which  has  grown  up  by  reason 
of  such  apparent  judicial  sanction.     In  this  state  of  affairs,  it 
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seems  to  me  that  the  practice  now  in  question  must  be  taken 
to  be  a  recognized  part  of  that  ancient  and  inveterate  plan 
which  has  been  resorted  to  in  taxing  the  land-owner  for  the 
special  benefit  that  a  public  improvement  of  tiiis  kind  has 
imparted  to  his  property.  Viewing  it  in  this  light,  it  cannot, 
at  this  late  day,  be  discarded. 

With  respect  to  the  other  exceptions  to  these  proceedings 
and  this  act,  I  have  found  nothing  in  them  of  such  weight  as 
to  require  any  discussion  at  my  hands.  On  these  subjects,  I 
concur  in  the  views  presented  in  the  Supreme  Court. 

For  affirmance  —  The  Chancellor^  Chief  Justice, 
Depue,  Knapp,  Magie,  Reed,  Van  Syckel,  Clement, 
DoDD,  Green  — 10. 

For  reversal — None. 


HENKY  P.  SIMMONS,    PLAINTIFF    IN    EREOR,  v.  CITY  OF 
PASSAIC,  PEFENDANT  IN  ERROR. 

1.  The  constitutional  provision  requiring  compensation  to  be  made  for 
private  property  taken  for  public  use,  does  not  apply  to  lands  taken 
for  streets  within  municipalities,  except  to  the  extent  that  such  com- 
pensation is  required  by  their  respective  charters. 

2.  The  compensation  so  prescribed  is  the  measure  of  the  land-owner's 
legal  right,  whether  it  be  just  or  unjust. 


On  error  to  the  Supreme  Court. 

This  was  an  action  of  trespass.  Proceedings  had  been 
taken,  by  virtue  of  the  charter  of  the  city  of  Passaic,  for  the 
opening  of  a  street  over  the  land  of  the  plaintiff  in  error, 
who  was  also  the  plaintiff  in  the  court  below.  An  award  of 
damages  was  made  by  the  commissioners,  and  confirmed  by 
the  city  council,  no  damages  being  awarded  the  plaintiff,  as 
his  benefits  were  deemed  an  equivalent,  and  thereupon  the  city 
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entered  upou  the  land  so  taken,  for  the  purpose  of  opening 
such  street,  and  for  this  entry  this  suit  was  brought. 

For  the  plaintiff  in  error,  Eugene  Stevenson. 
For  the  defendant  in  error,  J.  E.  Stoutenburgh 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  This  action  is  sought  to  be 
justified  on  the  single  ground  that  the  proceedings  which 
were  taken  to  condemn  the  plaintiff^s  land  for  the  purposes 
of  a  public  street,  were  void,  for  the  reason  that  they  were 
violative  of  the  constitutional  rights  of  the  plaintiff.  It  was 
admitted  that  such  proceedings  coincided,  in  all  respects,  with 
the  provisions  of  the  charter  of  the  city,  but  the  contention 
was,  that  such  provisions  were  illegitimate  in  a  constitutional 
sense.  The  clause  of  the  constitution  that  was  asserted  to  be 
violated,  is  the  sixteenth  section  of  Article  I.,  wiiich  declares 
that  "  private  property  shall  not  be  taken  for  public  use  with- 
out just  compensation,"  and  it  was  claimed  that  the  damages 
awarded  by  the  commissioners,  in  the  process  of  condemning 
these  premises,  did  not  fulfill  this  requirement.  By  Section 
61  of  the  charter  of  this  city,  {Pamph.  L.  1873,  j>.  507,)  it 
was  enacted  that  when  land  was  taken  in  laying  a  public 
street,  the  commissioners  should  make  "  an  assessment  of  the 
damages,"  in  the  language  of  the  clause,  "that  any  such 
owner  or  owners  will  sustain,  by  taking  and  appropriating,  in 
the  manner  aforesaid,  such  lands  and  real  estate ;  and  in  esti- 
mating and  assessing  such  damages,  the  said  commissioners 
shall  have  due  regard  both  to  the  value  of  the  lands  and  real 
estate,  and  to  the  injury  or  benefit  to  the  owner  or  owners 
thereof,  by  making  such  improvement  as  aforesaid." 

It  thus  appears,  that  what  the  legislature  directed  to  be 
given  the  land-owner  for  his  property,  when  appropriated  for 
public  purposes,  was  the  difference  between  the  value  of  the 
land  taken  and  the  benefits  conferred  by  such  improvement 
on  the  other  property  of  such  land-owner.     In  the  present 
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instance,  as  the  commissioners  reported  that  they  estimated 
that  the  plaintiff's  benefits  were  greater  than  his  damuges^ 
there  was  nothing  further  awarded  to  him.  Hence  this  con- 
tention, the  plaintiff's  counsel  insisting  that  these  benefits  are 
not  the  "just  compensation  "  required  by  the  provision  of  the 
constitution  just  referred  to. 

The  general  subject  as  to  what  is  "just  compensation,"^ 
when  lands  are  condemned  for  public  easements,  in  cases 
where  such  compensation  is  called  for  by  force  of  constitu- 
tional provisions,  is  discussed  at  large,  and  with  satisfactory 
learning,  in  the  briefs  of  counsel ;  but  such  discussion  seems 
to  me  inapposite  on  the  present  occasion.  The  reason  of 
this  view  is,  that  I  do  not  find  that,  if  we  take  into  view  the 
entire  clause  of  the  constitution  that  is  here  invoked,  the  city 
of  Passaic  is  required,  by  force  of  it,  to  make  just  compen- 
sation for  the  land  appropriated  by  this  procedure.  Accord- 
ing to  the  construction  which  I  put  upon  this  enactment  of 
the  constitution,  all  land  required  for  streets  within  any 
of  the  municipalities  of  the  state,  may  be  taken  for  such  uses, 
upon  paying  for  such  land  the  price  fixed  by  the  respective 
charters,  no  matter  whether  such  price  be  adequate  or  inade- 
quate, just  or  unjust.  This  seems  to  me  undeniable,  when 
we  look  at  the  constitutional  clause  in  question.  That  entire 
clause  reads  thus  :  "  Private  property  shall  not  be  taken  for 
public  use  without  just  compensation,  hut  land  may  he  taken, 
for  puhlic  highways,  as  hei'etofore,  until  the  legislature  shall 
direct  compensation  to  he  made." 

Antecedent,  therefore,  to  the  constitution  of  1844,  both 
urban  and  rural  lands  could  be  appropriated  at  the  legisla- 
tive will,  as  public  highways,  without  awarding  any  equiva- 
lent for  the  property  thus  sequestered.  The  })i-ovisions  of 
the  charters  of  the  various  cities  were  considerably  variant  in 
this  respect,  some  requiring  a  larger  return  than  others  did 
for  the  lands  so  acquired,  but  there  was  no  compulsion  in  law 
that  any  return  whatever  should  be  so  made.  It  was  not 
until  the  passage  of  the  supplement  to  the  road  act,  {Rev.,  p. 
998,  pi.  13,)  that  the  owners  of  lands  taken  for  public  high- 


622   COURT  OF  ERRORS  AND  APPEALS. 

Simmons  v.  Passaic. 

ways  by  the  action  of  the  surveyors  of  the  highways,  received 
compensation  for  their  property  so  condemned.  But  these  pro- 
visions had  no  relation  to  any  other  highways  than  those 
authorized  by  the  general  road  act,  to  which  this  law  was  a 
supplement.  They  had  nothing  to  do  with  the  lands  author- 
ized by  force  of  the  powers  given  in  the  charters  of  cities, 
to  be  taken  for  streets  by  municipal  officers.  The  conse- 
quence is,  that  unless  the  provisions  contained  in  such  char- 
ters are  to  be  considered  as  the  legislative  direction,  contem- 
plated in  the  clause  of  the  constitution  just  quoted,  the  result 
would  be  that  there  is  no  requirement  proceeding  from  that 
instrument  that  any  compensation  whatever  is  to  be  made 
when  municipal  land  is  taken  by  the  public  for  the  purpose 
in  question.  But  I  have  no  doubt  that  a  direction  contained 
in  one  of  such  charters,  enacted  since  the  year  1844,  to  pay 
for  lands  taken  for  the  street  of  a  city,  would  be  looked  upon 
as  an  act  done  by  the  legislature  in  pursuance  of  this  consti- 
tutional clause.  But  it  is  obvious  that  the  land-owner  must 
look  to  the  legislative  act  as  well  as  to  the  constitution,  for 
the  existence  of  his  right  to  compensation,  for  it  is  only  when 
the  legislature  has  so  willed  it,  that  the  constitutional  clause 
relied  on,  within  the  domain  in  question,  has  vitality.  In 
the  present  case,  the  legislature  has  fixed  the  standard  of 
compensation ;  that  standard  must  be  accepted  by  the  laud- 
owner  as  the  measure  of  his  rigiit,  for  his  entire  claim  to 
compensation  must  be  derived  by  him  through  this  statute. 
To  repudiate  such  statute  would  have  the  effect  of  leaving 
the  constitution,  in  this  respect,  entirely  inopei'ative  as  to  that 
portion  of  his  property  now  in  question. 

The  plaintiff  was  properly  non-suited  at  the  Circuit,  and 
that  judgment  should  be  affirmed. 

For  affirmanoe — The  Chief  Justice,  Depue,  Knapp, 
;Magie,  Parker,  Reed,  Scudder,  Van  Syckel,  Clem- 
ent, Cole,  Dodd — 11. 

For  reversal — None. 
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WILLIAM  H.  PEERINE,  PLAINTIFF  IN  ERROR,  v.  COOLEY'S 
EXECUTORS,  DEFENDANTS  IN  ERROR. 

A  naked  power  to  sell  a  chattel,  conferred  on  a  person  not  the  general 
agent  of  the  vendor,  does  not  comprise  an  authority  to  warrant  the 
quality  of  the  thing  sold  under  it. 


On  error  to  the  Supreme  Court.  For  state  of  the  case  and 
opinion  of  the  Supreme  Court,  see  12  Vroom  322. 

For  the  plaintiff  in  error,  P.  H.  Gilhooly  cited : 

Brady  v.  Todd,  9  C.  B.  591 ;  Helyear  v.  Hawhe,  5  Esp. 
N.  P.  72 ;  Alexander  v.  Gibson,  2  Cam}).  555 ;  Jeffreys  v. 
Bigelow,  13  Wend.  518 ;  Dunning  v.  Roberts,  35  Barb.  467 ; 
Rawle  V.  Deshler,  3  Keyes  575;  Lipscomb  v.  Kittrell,  11 
Humph.  260 ;  Benjamin  v.  Benjamin,  1 5  Conn.  356  ;  Allen 
V.  Millison,  72  JZZ.  201;  Kingsley  v.  TiYfe,  51  F<!.  417; 
Duning  v.  Chase,  48  Fi{.  389 ;  i^ai/  v.  Richmond,  43  Fi!.  25 ; 
Hunter  v.  Jameson,  6  PFenc?.  252 ;  Bryant  v.  Moore,  26  Jfe. 
84 ;  Sanford  v.  Handy,  23  TFenfZ.  264 ;  TaggaH  v.  Stanberry, 
2  McLean  552 ;  Orwmp  v.  Jt/.  fi*.  Mining  Co.,  7  (r7-a«.  352. 

For  the  defendant  in  error,  George  F.  Parrot. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  plaintiff  in  error  pur- 
chased a  horse  of  the  defendants'  testator,  and  this  action 
arose  in  consequence  of  a  claim  laid  by  the  former,  that  such 
sale  was  accompanied  by  a  warranty.  It  appeared  in  the 
case,  that  the  sale  in  question  was  made  not  by  the  testator 
in  person,  but  by  his  servant,  in  his  behalf.  It  was  decided 
in  the  court  below,  that  this  servant,  on  the  admitted  facts 
of  the  case,  had  no  power  in  law  to  enter,  in  the  name  of 
his  employer,  into  this  warranty,  and  the  question  now  is, 
whether  that  conclusion  was  correct.  There  was  no  conflict 
as  to  the   essential  facts,  and  in  the  state  of  the  case  it  is 
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agreed  that  the  agent  who  acted  in  this  matter  was  not  the 
general  agent,  in  this  line  of  business,  of  the  deceased,  and 
that  he  had  no  special  authority  to  make  representations  with 
respect  to  the  thing  to  be  sold,  nor  to  warrant  it,  and  that  his 
entire  delegated  power  was  embraced  in  a  direction  to  make  sale 
of  the  horse  for  his  master.  In  the  Supreme  Court,  the  doc- 
trine was  maintained,  and  was  applied  to  these  facts,  that  a 
naked  autliority  to  sell  a  chattel,  conferred,  under  ordinary  cir- 
cumstances, on  a  person  who  was  not  the  general  agent  of  such 
vendor,  in  the  business  to  which  such  sale  appertained,  but 
was  an  agent  merely  pro  hac  vice,  did  not  comprehend  an 
authority  to  warrant  the  quality  of  the  thing  so  sold.  This 
conclusion  harmonizes  with  the  rule  of  law  on  this  subject,  as 
settled  in  the  English  courts,  in  the  case  of  Brady  v.  Todd,  9 
C.  B.  [N.  S.)  592,  and  it  will  be  perceived,  upon  turning  to 
that  case,  that  the  point  involved  was  investigated  with  care, 
and  was  decided  on  general  principles,  with  the  concurrence 
of  all  tlie  judges.  Mr.  Benjamin,  in  his  treatise  on  Sales, 
Section  625,  says  that  "  this  is  the  most  authoritative  exposi- 
tion of  the  present  state  of  the  law  on  this  point."  I  entirely 
agree  in  the  judicial  views  thus  expressed,  but  I  do  not  feel 
that  it  is  necessary  to  explain  further  the  grounds  of  this  con- 
clusion, nor  to  discuss  the  pertinent  cases,  as  this  has  been 
done  with  so  much  clearness  and  force  in  the  opinion  read  in 
the  Supreme  Court,  in  this  case. 

I  think  the  judgment  should  be  affirmed. 

For  affirmanee — The  Chief  Justice,  Depue,  Maqie, 
Parker,  Reed,  Scudder,  Clement,  Cole,  Dodd,  Green 
—10. 

For  reversal — None. 
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STATE,  LEBBEUS  B.  WARD,  PROSECUTOR,  PLAINTIFF  IN 
ERROR,  V.  NICHOLAS  B.  BRIANT,  COLLECTOR,  &c.,  DE- 
FENDANT IN  ERROR. 

There  is  no  authority  given  by  the  charter  of  Morristown  or  its  supple- 
ments, nor  by  tlie  act  of  1848,  {Rev.,  p.  1149,  pi.  56,)  whereby  the 
common  council  can  make  an  addition  to  an  assessment,  when  the 
person  assessed  does  not  appeal. 


On  error  to  the  Supreme  Court.  At  February  Term,  1880, 
the  Supreme  Court  affirmed  the  action  of  the  common  council 
of  Morristown ;  no  opinion  was  filed. 

For  the  plaintiff  in  error,  T.  Little. 

For  the  defendant  in  error,  Alfred  Mills. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  common  council  of 
Morristown,  acting  as  a  court  of  appeal  in  matters  of  taxa- 
tion, ordered  an  increase  of  the  tax  of  the  plaintiff  in  error 
beyond  the  sum  put  upon  his  property  by  the  assessor.  This 
action  was  taken  on  a  notice  of  five  days  given  to  the 
plaintiff". 

I  have  been  unable  to  find  any  warrant  for  this  determina- 
tion. It  seems  very  clear  that  no  authority  for  such  a  step 
is  to  be  found  in  the  charter  of  this  city.  By  the  fifteenth 
section  of  that  instrument  [Pamjph.  L.  1865),  it  is  declared  that 
the  sums  directed  by  the  inhabitants  to  be  raised  for  annual 
purposes,  shall  be  assessed  by  the  assessor  agreeably  to  the 
laws  and  regulations  made  by  the  common  council,  in  the 
same  manner  and  upon  the  basis  that  township  and  county 
taxes  are  by  law  assessed  and  collected ;  and  it  is  then  pro- 
vided, in  the  language  of  the  section,  that  "  every  person  in 
said  town  who  may  think  him  or  herself  aggrieved  by  any 
fine,  penalty,  or  assessment  imposed  on  them,  in   virtue  of 

Vol.  XIII.  2  r 
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this  act,  may  appeal  to  the  coraraon  council,  who  are  hereby 
required  to  hear  his  or  her  cause  of  complaint,  and  to  do 
therein  what  may  appear  to  them  to  be  just  and  equitable." 

It  is  obvious  that,  in  these  authorizations,  there  is  no  power 
embraced  to  raise,  on  a  complaint  in  behalf  of  the  city,  the 
amount  of  the  tax  designated  by  the  assessor.  The  conse- 
quence is,  that  if  the  power  which  is  claimed  in  this  case 
exists,  we  must  look  for  it  outside  of  these  laws,  by  force  of 
which  the  government  of  this  city  has  been  established. 

For  this  purpose,  the  act  of  1848  {Rev.,  p.  1149,  pi.  56,) 
has  been  appealed  to,  which  is  an  authority  to  make  addition, 
in  certain  cases,  to  assessments  where  persons  have  been 
assessed  at  too  low  a  rate.  But  a  careful  inspection  of  this 
statutory  provision  will  show  that  it  does  not  apply,  ordina- 
rily, to  the  common  council  of  cities.  In  terms,  it  is  made 
applicable  to  "commissioners  of  appeals  in  cases  of  taxation." 
The  act  is  a  supplement  to  the  general  tax  law,  and  when  it 
speaks  of  "  commissioners  of  appeals  in  cases  of  taxation,"  it 
plainly  refers  to  that  body  of  officers  that  is  constituted,  and 
so  denominated,  in  the  original  law.  It  seems  to  me  entirely 
out  of  the  question,  to  stretch  this  designation  so  as  to 
embrace  the  common  council  of  Morristown,  for  neither  the 
powers  nor  functions  of  these  two  official  bodies  are  similar 
or  equivalent. 

Failing  to  find  any  capacity  in  the  common  council  to  take 
cognizance  of  the  matter  on  which  it  adjudicated,  1  am  com- 
pelled to  conclude  that  the  judgment  in  this  case  must  be 
reversed. 

For  affirmance  —  None. 

F(y)'  reversal  —  The  Chief  Justice,  Dixon,  Magie, 
Parker,  Reed  Van  Syckel,  Clement,  Cole,  Dodd, 
Lathrop — ir 
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MAYOE,  Ac,  OF  JEKSEY  CITY,  PLAINTIFFS  IN  ERKOR,  v. 
ANDEEW  H.  GREEN  ET  AL.,  DEFENDANTS  IN  ERROR. 

1.  When  an  assessment  has  been  made  for  municipal  improvements,  and 
paid,  and  subsequently  such  assessment  is  vacated  and  set  aside,  and  a 
re-assessment  made  for  a  less  sum  than  the  original  assessment,  an 
action  will  lie  to  recover  the  difference  between  the  first  and  second 
assessments. 

2.  The  right  of  action  accrues  by  reason  of  the  setting  aside  of  the  assess- 
ment, and  such  right  cannot  be  barred  by  the  statute  of  limitations 
until  the  running  of  six  years  after  that  act. 

-3.  The  state  of  the  case  agreed  upon  by  counsel  having  admitted  that 
the  assessments  in  question  were  "  set  aside  and  vacated  by  the  board 
of  finance  and  taxation,  &c.,  and  a  new  assessment  made,"  and  such 
admissions  not  being  qualified  by  reservations,  or  by  allegations  of 
informalities  or  defects,  the  legal  presumption  must  be  in  favor  of  the 
correctness  and  legality — if  such  legality  be  possible — of  the  official 
action. 

•4,  The  act  of  March  7th,  1877,  (Rev.,  p.  1357,  ?  6,)  authorizes  the  vaca- 
tion of  the  entirety  of  void  assessments,  and  is  not  restricted  to  such 
as  are  unpaid.    Edwards  v.  Jersey  City,  11  Vroom  176,  distinguished. 


On  error  to  the  Supreme  Court. 

Por  the  plaintiffs  in  error,  A.  L.  McDermott  and  L.  Ahbett. 

For  the  defendants  in  error,  Scudder  <&  Vredenburgh. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  Chief  Justice.  The  defendants  in  error,  who 
were  the  plaintiffs  in  the  suit,  brought  this  action  to  recover 
of  the  mayor  and  aldermen  of  Jersey  City  certain  sums  of 
money,  being  the  differences  between  first  and  second  assess- 
ments against  them  for  sundry  municipal  improvements. 
These  original  assessments  were  paid  by  the  plaintiffs,  and 
■were  then,  after  the  lapse — in  some  instances — of  more  than 
six  years,  vacated  and  set  aside  ;  and  re-assessments  had  been 
thereupon  made,  which  latter  adjustment  found  the  dues  of 
the  plaintiffs  to  be  much  less  than  the  moneys  which  the  city 
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had  received  from  them.  Most  of  such  primary  assessments- 
had  been  set  aside  and  re-assessments  made,  by  force  of  the 
act  approved  March  7th,  1877.  Rev.,  p.  1357,  pi.  6.  In 
the  payments  made  in  the  manner  above  mentioned,  had  been 
included  certain  penalties,  in  the  form  of  increased  interest, 
which  had  been  incurred  by  the  illegal  procrastination  of  th& 
settlement  of  the  first  assessments.  The  cause  was  tried 
before  the  Circuit  Court  of  the  county  of  Hudson,  a  jury 
being  waived,  and  a  judgment  rendered  in  favor  of  the  plain- 
tiffs. To  review  this  result,  this  writ  of  error  has  been 
brought. 

The  first  objection  urged  against  the  legality  of  the  judi-- 
cial  action  taken  at  the  Circuit  is,  that  several  of  the  suras 
embraced  in  the  judgment  were  barred  by  the  statute  of  lim- 
itations. This  position  is  based  on  the  fact  that  more  than 
six  years  had  run  between  the  payments  of  the  original  assess- 
ments by  the  plaintiffs  and  the  commencement  of  their  suit. 
In  some  cases,  there  had  been  such  a  period  intervening. 
.  between  such  payments  and  the  vacations  of  the  assessments. 
But  this  contention,  as  it  appears  to  me,  is  manifestly  untena- 
ble. The  statute  of  limitations  is  so  clear  upon  this  point, 
that  I  do  not  see  how  any  reasonable  doubt  can  arise,  for  ita 
language  is,  that  the  designated  actions  "shall  be  commenced 
and  sued  within  six  years  next  after  the  causes  of  such  actions 
shall  have  accrued,  and  not  after."  In  the  application,  there- 
fore, of  this  provision,  all  we  have  to  do  is  to  inquire,  in  the 
particular  case,  when  the  right  to  sue  arose,  for  until  that 
event,  the  statutory  limitation  is  inoperative.  And  in  the 
])resent  instance,  but  one  reply  can  be  given  to  such  an 
inquiry,  for  by  the  decisions  of  this  court,  it  has  been  settled 
that  no  right  of  action  existed  in  these  plaintiffs  with  respect 
to  the  moneys  in  controversy,  until  after  the  vacation  of  the 
assessments  by  force  of  which  such  moneys  had  been  paid^ 
It  was  the  setting  aside  of  the  assessments  that  gave  the 
plaintiffs  their  cause  of  action,  and  consequently  such  right 
could  not  be  barred  until  the  running  of  six  years  after  that 
act.  This  exception  cannot  prevail. 
*See  Mayor,  &c.,  v.  Carson,  14  Vroom  666,  note. 
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The  next  objection  taken  is,  that  the  act  of  the  7th  of 
March,  1877,  [Rev.,  p.  1357,  pi.  6,)  does  not  authorize  the 
board  of  finance  and  taxation  of  Jersey  City  to  set  aside  the 
assessments  in  question. 

The  argument  upon  this  head  is,  mainly,  that  by  the  proper 
construction  of  the  first  section  of  this  statute,  this  oflBcial 
body  is  not  authorized  to  vacate  any  assessments  except  such 
as  are  possessed  of  two  characttristics — first,  that  they  are 
void  in  law,  and  second,  that  they  "  have  been  assessed  wholly 
upon  the  line  of  such  improvement,  or  wholly  upon  the 
owners  of  the  lands  along  such  line."  The  argument  then 
assumes  that  there  is  no  evidence  before  this  court  that,  in  the 
present  instance,  these  particular  proceedings  were  possessed 
of  either  of  such  characteristics. 

But  this  assumption,  which  forms  the  basis  of  this  conten- 
tion, as  this  case  now  stands  before  this  court,  is  entirely 
gratuitous.  The  original  proceedings,  by  virtue  of  which 
these  assessments  were  vacated,  have  not  been  brought  up 
with  this  writ  of  error,  and  it  is,  consequently,  impossible  for 
this  court  to  know  under  what  circumstances  such  power  was, 
in  point  of  fact,  exercised.  If  it  should  be  admitted  that 
this  power  of  vacation  can  be  put  in  force  only  when  the  two 
conditions  above  mentioned  are  present — and  upon  that  ques- 
tion no  opinion  is  intended  to  be  intimated — this  present 
judgment  cannot  be  reversed  on  that  ground,  because  we 
cannot  say  that  such  was  not  the  state  of  things  to  which  this 
vacation  related.  Instead  of  the  official  return  of  this  board 
of  officers,  all  that  is  before  this  court  on  this  subject,  is  a 
state  of  the  case  agreed  upon,  and  signed  by  the  counsel  of 
the  respective  parties ;  and  in  the  statement  so  authenticated, 
it  is  declared  and  admitted  that  the  assessments  in  question, 
at  a  certain  date,  were  respectively  "set  aside  and  vacated  by 
the  board  of  finance  and  taxation  of  Jersey  City,  and  a  new 
assessment  made,"  &c.  Such  admissions  are  not  qualified  by 
reservations,  or  by  allegations  of  informalities  or  defects,  and 
in  such  a  state  of  things,  the  legal  presumption  must  be  in 
favor  of  the  correctness   and   legality — if  such  legality  be 
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possible — of  the  official  action.  If  it  were  deemed  desirable 
to  put  this  court  iu  possession  of  the  circumstances  under 
which  the  power  in  question  was  exercised,  such  circumstances 
should  have  been  exhibited  in  the  state  of  the  case  agreed 
upon,  for  it  would  be  contrary  to  all  legal  rules,  and  to  right 
reason,  to  permit  the  plaintiff  in  error,  here  on  the  argument,, 
to  supply  such  omissions — if  any  such  there  be — by  unsup- 
ported suggestions  and  averments.  The  maxim,  that  "  every- 
thing is  presumed  to  be  rightly  and  duly  performed  until  the 
contrary  is  shown,"  can  have  uo  more  legitimate  use  than 
when  applied  to  the  formal  admission  of  parties  that  certaia 
official  action  has  taken  place.  On  this  point,  therefore,  it 
must  be  now  assumed  that  if,  under  any  circumstances,  these 
assessments  could  have  been  vacated,  and  re-assessments 
made,  such  circumstances  existed.  The  consequence  is,  that 
only  such  exceptions  to  these  proceedings  can  be  now  consid- 
ered that  tend  to  show  tiiat,  under  no  possible  state  of  affairs,, 
can  this  official  action  be  justified. 

An  •bjection  of  this  fundamental  character  fe  the  position 
that,  by  the  proper  interpretation  of  this  statute,  it  is  only 
unpaid  assessments  that  can  be  set  aside.  In  support  of  this- 
view,  the  case  of  Edwards  v.  Jersey  City,  11  Vroom  176,  is 
relied  on.  But  the  act  there  in  question  has  no  similitude 
to  the  one  now  under  consideration,  for  the  board  therein, 
authorized  to  be  appointed  was  expressly  declared  to  be  a 
body  constituted  to  "revise  and  adjust  unpaid  assessments," 
whereas,  in  the  present  law,  tiiere  is  an  absence  of  all  sucli 
restrictive  expressions.  To  import  into  the  present  act  the- 
limitation  claimed,  would  be  to  legislate — so  plain  to  the  con- 
trary are  the  terms  of  this  law — and  not  to  interpret.  Its 
direction,  in  this  respect,  is  this — that  this  official  body,  when 
the  proper  conditions  exist,  "  may  vacate  and  set  aside,  by 
resolution,  all  the  proceedings  in  relation  to  such  void  assess- 
ment." Here,  the  vacation  of  the  entirety  of  the  proceed- 
ings is  specified  in  plain  words,  and  no  exception  is  even 
faintly  indicated,  touching  such  assessments  as  have  been 
paid.     Nor  is  anything  perceived  in  the  context  which  is 
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inconsistent  with  this  plain  demonstration  of  purpose ;  neither 
is  there  any  reason  to  lead  to  the  conclusion  that  such  an 
adjustment  could  not  have  been  embraced  in  the  legislative 
design,  for  there  is  assuredly  nothing  irrational  in  the  idea 
that,  in  case  a  void  assessment  should  be  annulled,  that  jus- 
tice should  be  done  as  well  to  the  citizen  who  had  paid  more 
than  his  quota,  as  to  him  who  had  paid  nothing. 

This  exception  is  not  well  taken. 

The  several  exceptions  to  the  constitutionality  of  this  law 
have  been  carefully  considered,  and  it  is  deemed  sufficient  to 
say  that  none  of  them  are  entitled  to  prevail. 

The  questions  relating  to   the   recovery   of  the   penalties 

paid,  and  to  the  proper  measure  of  interest,  are  not  before  this 

court,  and  cannot  be  considered.     The  only  bill  of  exceptions 

taken  at  the  trial  is  on  the  refusal  of  the  judge  to  non-suit, 

and  it  is  obvious  that  these  matters  could  not  arise  on  such 

an  occasion. 

Let  the  judgment  be  affirmed. 

For  affirmance — The  Chief  Justice,  Depue,  Dixon, 
Magie,  Parkek,  Reed,  Scudder,  Van  Syckel,  Clem- 
ent, Cole,  Dodd — 11. 

Fo^  reversal — None. 


STATE,  HENRY  H.  TIGER,  PROSECUTOR,  PLAINTIFF  IN 
ERROR,  V.  COURT  OF  COMMON  PLEAS  OF  MORRIS 
COUNTY,  DEFENDANT  IN  ERROR. 

1.  An  act  was  passed  in  1878,  withdrawing  from  the  common  council  of 
Morristown  the  right  to  license  inns  and  taverns.  Held — That  such 
repealing  act  was  special  and  local,  and  therefore  unconstitutional. 

2.  The  fact  that,  by  the  repeal  of  the  provision  in  the  charter,  the  town 
will  be  made  subject  to  the  general  law  concerning  inns  and  taverns, 
does  not  change  the  character  of  the  repealing  act ;  it  is,  nevertheless, 
a  special  and  local  law,  regulating  the  internal  affairs  of  the  corpora- 
tion. 
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For  the  plaintiff  in  error,  T.  Little. 

Tiie  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J.  Prior  to  1878,  the  common  council  of 
Morristown,  by  its  charter,  had  the  exclusive  power  to  grant 
tavern  licenses  within  its  corporate  limits. 

On  the  12th  of  March,  1878,  {Pamph.  L.,  p.  504,)  an  act 
was  passed  by  which  so  much  of  the  charter  of  Morristown 
as  granted  to  the  municipal  authorities  power  to  license  inns 
and  taverns,  was  repealed.  The  question  is,  whether  this  act 
is  constitutional. 

This  law  is  special  in  that  it  takes  from  Morristown  alone 
a  power  which  it,  in  common  with  many  other  municipalities, 
before  possessed.  It  is  local  in  that  it  a})plies,  by  its  terms, 
to  one  place  only. 

It  regulates  the  internal  affairs  of  Morristown  by  depriving 
the  common  council  of  the  power  to  license,  and  subjecting  it 
to  another  law  in  that  respect,  thereby  controlling,  by  special 
enactment,  a  very  important  matter  of  internal  policy. 

It  is  this  special  act  which  regulates  the  internal  affairs  in 
this  particular,  by  applying  to  the  town  a  rule  other  than  that 
which  before  governed  it. 

The  constitutional  amendment  was  designed  to  prohibit 
special  legislation  as  to  cities ;  that  was  the  vice  aimed  at.  It 
not  only  prohibits  special  and  local  laws,  but  it  commands 
the  legislature  to  pass  general  laws  providing  for  the  cases 
enumerated  in  the  paragraph  inhibiting  special  legislation. 

It  is  argued  that  a  city  charter  may  be  created  or  repealed, 
or  that  additional  territory  may  be  added  to  a  city  by  special 
and  local  law,  and  that,  therefore,  a  single  power  committed 
to  a  city  may  be  withdrawn  by  special  legislation.  The  con- 
clusion is  a  non  sequitur. 

It  is  manifest  that,  if  an  entire  charter  was  repealed,  and 
immediately  a  new  charter  passed,  containing  desired  altera- 
tions, it  would  be  a  mere  evasion,  and  within  the  prohibition. 
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The  repeal  of  a  charter  does  not  regulate  the  internal 
affairs  of  a  city ;  it  extinguishes  it,  leaving  no  internal  affairs 
to  be  regulated. 

It  may  be  extinguished,  but  it  cannot  be  taken  apart  by 
piecemeal,  by  the  instrumentality  of  special  laws,  because 
each  separate  attack  upon  it  regulates  its  internal  affairs. 

The  repeal  of  a  section  of  a  city  charter  conferring  some 
power  of  government,  or  of  one  limiting  the  exercise  of  some 
other  function,  may  as  effectually  regulate  its  internal  policy 
as  the  passage  of  a  special  law  giving  it  some  new  attribute 
of  local  sovereignty. 

With  this  local  law,  the  affairs  of  the  city  are  controlled 
in  one  way ;  without  it,  they  are  controlled  in  another  and 
different  way,  in  an  important  respect. 

Another  ground  upon  which  an  attempt  is  made  to  indi- 
cate the  validity  of  this  law,  is  that,  in  effect,  it  substitutes 
the  general  act  concerning  inns  and  taverns  for  the  prior 
existing  local  law,  and  that,  therefore,  its  effect  is  not  to  regu- 
late the  internal  affairs  of  Morristown  by  special,  but  by 
general  legislation. 

One  of  the  chief  objects  of  the  constitutional  amendments 
was  to  bring  into  harmony  the  many  local  charters  which  had 
been  previously  granted,  by  removing  the  great  diversity  in 
powers  which  had  been  given  to  the  various  municipalities  in 
them. 

It  was  not  intended  that  cities  should  be  governed  Ijy  the 
same  local  laws  that  pertain  to  the  country  districts. 

Prior  to  the  recent  change  in  our  state  constitution,  the 
legislature,  in  the  exercise  of  its  discretion,  had  seen  fit  to 
bestow  upon  a  large  number  of  municipalities  the  right  to 
grant  licenses  through  their  common  council. 

Even  if  these  localities  did  not  now  possess  such  power,  it 
would  undoubtedly  be  a  valid  exercise  of  legislation,  to  grant 
to  all  municijial  governments  within  the  state  such  authority, 
by  a  general  enactment,  thus  withdrawing  them  from  the 
operation  of  the  act  concerning  inns  and  taverns. 

Such  a  classification  would  be  clearly  unobjectionable;  it 
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would  produce  uniformity  in  government,  and  be  appropriate 
to  the  designated  class. 

To  witlulraw  by  special  legislation,  from  one  of  these 
public  corporations,  that  power  with  which,  in  common  with 
others,  it  is  now  endowed,  would  tend  to  create  diversity,  and 
not  uniformity.  It  is  the  selection  of  one  from  a  class  upon 
which  to  work  a  change  by  a  special  local  enactment. 

If  Morristown  had  been  the  only  place  possessed  of  the 
licensing  power,  a  different  case  would  be  presented,  for  then 
the  effect  of  the  law  would  be  to  bring  it  into  harmony  with 
other  charters ;  now,  the  reverse  is  true — it  destroys  the  har- 
mony which  before  existed,  in  this  respect,  between  this  and 
other  like  charters. 

Granting  the  validity  of  this  act,  there  seems  to  be  no  limit 
to  the  confusion  and  disturbance  which  may  be  introduced 
into  local  governments  by  special  repealing  enactments. 

In  one,  the  existing  manner  of  laying  out  and  opening 
highways  may  be  extinguished,  leaving  the  general  state  law 
to  supply  its  place.  In  another,  the  state  law  may  be  made 
to  displace  the  mode  of  collecting  the  taxes,  and  so  on  through 
every  department  of  government,  each  successive  act  of  legis- 
lative interference  contributing  to  swell  the  volume  of  confu- 
sion necessarily  flowing  from  dissimilarity. 

The  Chief  Justice,  in  Van  Riper  v.  Parsons,  11  Vroom  1, 
clearly  points  out  the  evils  to  be  repressed  by  the  recent 
amendments.     He  says : 

"The  object  of  the  constitutional  regulation  is  manifest. 
It  was  to  exterminate,  root  and  branch,  special  and  local 
legislation,  and  to  substitute  general  law  in  the  place  of  it,  in 
every  instance  in  which  such  substitution  could  be  effected." 
Again  he  says :  "  Among  these  minor  mischiefs  was  the 
practice  of  amending  and  supplementing  municipal  charters 
witli  a  profusion  that  knew  no  bounds,  the  consequence  being, 
that  the  law  of  this  department  was  kept  in  a  state  of  con- 
stant flux  and  transition,  so  as  to  make  the  consolidation  of  it 
into  a  system  by  judicial  decision  an  impossibility.  These 
and  others    of  a   similar  cast   were    the   mischiefs   that  the 
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constitutional  supplement  in  question  was  intended  to  eradi- 
cate." 

All  these  evils  are  continued  and  aggravated  by  the  act 
before  us,  and  by  every  like  device  which  may  be  resorted  to 
in  order  to  evade  the  clearly-written  mandate  of  the  funda- 
mental law. 

The  courts  should  not  be  astute  to  suggest  or  to  counte- 
nance nice  distinctions,  where  the  law  is  so  plainly  declared. 

I  concur  in  the  view  expressed  by  the  Supreme  Court,  in 
Sutterly  v.  Camden  Common  Pleas,  12  Vroom  495,  that  laws 
of  this  character  are  unconstitutional  and  void. 

The  judgment  below  should  be  affirmed. 

For  affirmance — The  Chief  Justice,  Depue,  Magie, 
Parker,  Reed,  Van  Syckel,  Clement,  Coee,  Dodd 
Lathrop — 10. 

For  reversal — None. 


STATE,  WASHINGTON  BUILDING  AND  LOAN  ASSOCIATION, 
PROSECUTOR,  PLAINTIFF  IN  ERROR,  v.  JOHN  HORN- 
BACKER, .  COLLECTOR,  &c.,  DEFENDANT  IN  ERROR. 

1.  The  property  of  loan  and  building  associations  is  assessable  under 
the  supplement  to  the  act  concerning  corporations,  approved  March 
7th  1878,  like  that  of  individuals,  at  its  full  and  actual  value. 

2.  An  assessment  of  the  property  of  such  a  corporation  was  made,  based 
upon  the  annual  report  of  the  company,  exliibiting  its  financial  con- 
dition, from  which  the  personal  estate  appeared  to  be  $120,787.51, 
after  deducting  the  value  of  the  real  estate,  no  statement  of  the  taxa- 
ble property  having  been  furnished  to  the  assessor,  as  required  by  law. 
Held — Thai  the  corpoiation  was  properly  assessed  for  the  bonds,  mort- 
gages and  notes  held  by  it,  for  the  sums  named  in  them,  and  as  aggre- 
gated in  the  report  of  the  secretary. 

3.  The  corporation  having  failed  to  exhibit,  clearly  and  accurately,  to 
the  assessor  or  to  the  commissioners  of  appeals,  the  true  particulars  of 
its  property  subject  to  taxation,  is  not  entitled  to  relief  in  this  court. 
State,  Cosset,  pros.,  v.  Reimenschneider,  10  Vroon  625,  approved. 
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On  error  to  the  Sn|)renie  Court.  For  opinion  of  the 
Supreme  Court,  see  12  Vrooni  519. 

For  the  plaintiff  in  error,  0.  Jeffrey  and  H.  C.  Pitney. 
For  the  defendant  in  error,  J.  M.  Van  Dyke. 

The  opinion  of  the  court  was  delivered  by 

DoDD,  J.  The  certiorari  in  this  case  brings  up  a  tax 
of  $1882.50,  assessed  for  the  year  1878,  against  the  Wash- 
ington Building  and  Loan  Association,  in  the  borough  of 
Washington  and  county  of  Warren.  The  association  is  a 
corporate  body,  and,  under  the  act  relating  to  corporations, 
aj)proved  March  7th,  1878,  {Pamph.  L.,  p.  61,)  its  property, 
like  that  of  an  individual,  is  to  be  taxed  at  its  full  aud  actual 
value.  The  prosecutors  complain  that  there  has  been  an 
overvaluation  of  the  property  taxed.  It  is  described  in  the 
duplicate  of  the  assessor  as  personnl  estate,  and  valued  as  of 
May  20th,  1878,  at  the  sum  of  $120,700.  This  amount  was 
taken  by  the  assessor  from  the  company's  annual  report,  made 
by  its  secretary  for  tlie  purpose  of  exhibiting  its  financial 
condition  at  the  close  of  the  year  1877.  The  net  assets,  as 
stated  in  this  report,  are  $125,587.51,  including  real  estate 
valued  at  $4809,52.  Deducting  the  real  estate,  as  to  which 
no  question  is  made,  there  remains  the  personal  estate,  amount- 
ing to  $120,787.51.  It  was  not  claimed  by  the  prosecutors 
that  this  estate  was  less  valuable  on  the  20th  of  May,  1878, 
the  date  of  the  assessment,  than  it  was  at  the  date  of  the 
report,  but  it  was  claimed  that  the  assessor,  in  adopting  the 
valuation  contained  in  the  report,  mistook  the  nominal  or 
face  value  of  the  obligations  which  the  company,  held  for  the 
true  one;  that  the  true  value  should  noAV  be  ascertained,  and 
the  amount  of  the  tax  correspondingly  reduced. 

The  personal  estate  is  not  set  out  in  the  report  in  detail, 
but  agrregated  under  the  heads  of  bonds,  mortgages,  notes, 
and  arrears.  The  company  furnished  no  statement  of  its 
taxable   property  to   the  assessor,  and   made  no  application 
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to  the  commissioners  of  appeals  to  have  the  assessment,  of 
which  they  were  notified,  changed. 

Waiving  the  omission  of  tlie  prosecutors  to  apply  for 
relief,  in  the  first  instance,  to  the  commissioners  of  appeals, 
the  question  occurs — which  was  discussed  at  the  argument — 
are  the  obligations  included  in  the  personal  estate  to  be  taken 
as  good  for  the  sums  named  in  them,  and  aggregated  in  the 
secretary's  report?     I  think  that  they  are. 

The  company  was  incorporated  under  "An  act  to  encour- 
age the  establishment  of  mutual  loan  and  building  associa- 
tions," approved  February  28th,  1849.  In  pursuance  of  this 
act,  its  constitution  provides  for  the  formation  of  capital  stock 
not  exceeding  one  thousand  shares,  the  full  value  of  each 
share  to  be  $200,  to  be  paid  in  monthly  instalments  of  $1 
each,  stockholders  to  sign  the  constitution,  and,  on  the  first 
monthly  payment  on  the  stock,  to  receive  as  evidence  of  title 
to  their  shares,  a  certificate,  attested  by  the  president  and 
secretary,  which,  like  stock  certificates  generally,  are  trans- 
ferable on  the  company's  books.  Whenever  the  value  of 
each  share  shall  be  found  by  the  directors  to  reach  $200, 
from  moneys  paid  in,  a  meeting  of  the  stockholders  is  to  be 
convened,  and  the  company  brought  to  a  close.  The  owner 
of  each  share  of  stock  is  then  to  receive  $200  in  cash,  or,  if 
he  shall  happen  to  be  a  borrower  from  the  company,  instead 
of  money,  he  is  to  receive  his  own  obligations,  given  for  the 
sum  he  has  borrowed. 

If  the  company's  funds  be  not  borrowed  by  stockholders, 
they  are  loaned  to  strangers.  The  amount  permissible  for  a 
stockholder  to  borrow  is  limited  to  $200  for  each  share  he  may 
own.  As  security  for  the  loan,  he  gives  to  the  company  his 
bond,  secured  by  such  mortgage  as  the  directors  may  require. 
He  also  assigns,  as  collateral  to  his  bond,  his  shares  of  capital 
stock.  The  bonds  and  mortgages  so  given  are  the  obliga- 
tions whose  character  and  value  have  been  the  matters  in 
dispute  in  this  cause.  The  counsel  of  the  prosecutors,  while 
differing  in  their  views  as  to  the  principles  and  methods  on 
which  the  amounts  of  these  obligations  should  be  computed. 
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agree  in  denying  that  they  stand  good  for  the  full  principal 
sums  loaned  to  tiie  obligors,  and  named  as  sucli  principal  in 
the  bonds.  The  unsoundness  of  the  argument  in. support  of 
this  denial,  consists  in  not  observing  the  distinct  and  separate 
existence  of  the  stock,  on  the  one  hand,  and  the  bond  on  the 
other — the  distinct  and  separate  relation  borne  to  the  com- 
pany, on  the  one  hand,  by  its  stockholder,  and  on  the  other 
by  its  borrower.  A  connection  is  sought  to  be  established 
between  the  stock  held  by  the  stockholder  and  the  bond  held 
by  the  company,  by  virtue  of  which,  as  payments  are  made 
on  the  stock,  they  are  to  be  treated  as  payments  on  the  bond, 
so  that  one  steadily  merges  in  or  becomes  offset  by  the 
other.  But  while,  in  a  general  way,  this  view  may  seem  fair, 
because  an  exchange  of  one  for  the  other  is  the  result  expected 
to  happen,  it  is  still  not  the  view  warranted  by  the  terms  of 
the  company's  constitution,  nor  by  the  terms  of  the  bond. 
By  the  condition  of  the  bond,  the  borrower  is  to  pay  interest 
monthly,  on  the  principal  borrowed,  at  the  rate  of  six  per 
cent,  per  annum.  No  time  is  named  for  the  payment  of  the 
principal,  because  if  the  borrower,  in  addition  to  the  interest, 
pays  also  the  monthly  instalments  on  the  stock,  he  cannot  be 
compelled  to  pay  the  principal  in  cash,  but  may,  when  his 
stock  becomes  paid  up,  exchange  his  stock  for  such  principal 
debt.  This  is  so  provided  in  the  condition  of  the  bond.  But 
until  so  exclianged,  they  are  distinct  in  legal  contemplation  as 
well  as  in  form.  The  stock  is  a  collateral  security  for,  and 
not  a  credit  on,  the  bond.  There  is  nothing  to  prevent  the 
borrower  from  paying  the  principal,  if  he  pleases,  and  taking 
up  his  hypotiiecated  shares.  By  the  condition  of  the  bond, 
if  the  interest  remain  unpaid  for  more  than  six  months,  the 
whole  principal  becomes  payable  at  once. 

The  act  of  February  28th,  1849,  under  which  this  associa- 
tion was  formed,  authorizes  a  company's  investments  to  be 
made  either  in  loans  to  its  members  or  in  the  redemption  of 
its  shares,  as  the  constitution  of  the  particular  company  shall 
provide.  The  constitution  of  the  association,  in  this  case, 
does  not  provide  for  a  redemption  of  shares.     There  is  noth- 
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ing  in  its  language,  or  in  the  language  of  the  obligations  it 
holds,  to  countenance  the  assumption  erroneously  made  at  the 
argument,  that  the  nature  of  the  transaction,  in  this  case,  was 
a  redemption  of  shares.  On  the  contrary,  the  shares  are 
expressly  recognized  as  still  existing,  redeemable  by  the  mem- 
ber who  borrows,  though  pledged  to  the  company,  as  stated 
above.  That  the  bonds  in  question  represent  the  full  value 
of  their  principal  sums,  is  a  conchision  in  accordance  with, 
and  I  think  required  by,  the  decision  of  this  court,  in  the  case 
of  the  same  prosecutors,  in  11  Vroom  192,  where  the  whole 
amount  held  to  be  properly  taxed  included  the  same  class  of 
securities  now  under  review,  taken  at  their  face  valuation. 
This  view  of  their  taxable  value  leads  to  no  injustice  or  hard- 
ship, either  to  the  company  or  its  individual  members.  Under 
the  act  of  1878,  already  referred  to,  the  company's  property 
is  to  be  taxed  like  that  of  an  individual.  Its  members,  when 
debtors  to  the  company,  may  claim  deductions  for  their  debts, 
making  the  process  of  taxation  intelligible  and  feasible  in  its 
operation  and  just  in  its  results,  while  the  theory  contended 
for  by  the  prosecutors  is  unsound  in  itself,  and  would  be 
extremely  difficult  to  carry  out,  if  not  wholly  impracticable, 
in  the  hands  of  the  assessor. 

It  was  insisted  below,  and  in  this  court,  that  by  resolution 
of  the  directors,  prior  to  the  assessment  of  the  controverted 
tax,  a  credit  of  seventy  per  cent,  had  been  ordered  to  be  made 
on  these  bonds,  which  credit  should  now  be  allowed.  It  is  a 
sufficient  answer  to  this,  that  no  credit  was,  in  fact,  made  by 
the  company  on  the  bonds,  nor  is  it  perceived  how,  under  the 
arrangement  between  the  obligor  and  the  company,  the  latter 
could  lawfully  appropriate  and  endorse  on  the  bond  the  value 
of  the  stock  held  as  collateral,  unless  the  consent  of  the 
obligor  and  the  consent  of  all  the  members  to  be  affected  by 
so  doing  had  been  previously  obtained. 

It  was  further  insisted  that  the  mortgage  securities  held  by 
the  company,  and  included  in  the  total  sum  on  which  the 
assessment  was  laid,  were  not  subject  to  taxation  unless  deduc- 
tions therefor  had  been  claimed  by  the  mortgagors.     To  this 
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objection,  it  is  properly  said  that  the  evidence  shows  that 
deductions  were,  to  some  extent,  in  fact,  made  on  account  of 
these  mortgages,  but  in  what  or  how  many  cases,  does  not 
distinctly  appear.  The  uncertainty  attaching  to  it  arises  from 
the  failure  of  the  prosecutors  to  exhibit  clearly  and  accu- 
rately to  the  assessor  or  to  tiie  commissioners  of  appeals,  the 
true  particulars  of  their  property  subject  to  taxation,  and 
upon  this  ground,  they  are  not  entitled  to  relief  in  this  court. 
State,  Cosset,  pros.,  v.  Reimenschneider,  10  Vroom  625. 

The  judgment  below  should  be  affirmed,  with  costs. 

For  affirmance — The  Chief  Justice,   Depue,  Dixon, 
Magie,  Parker,  Van  Syckel,  Clement,  Cole,  Dodd — 9. 

For  reversal — None. 
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ACTIONS. 

1.  That  the  trustees  of  a  school  dis- 
trict, in  their  corporate  capacity, 
are  not  liable  to  be  sued  in  a  jus- 
tice's court,  must  be  regarded  as 
settled  in  this  court,  by  the  case 
of  Toumsend  v.  Trustees,  &c.,  12 
Vroom  312.  School  Trustees  v. 
Stocker,  115 

2.  A  plaintiff  cannot  join  in  one  ac- 
tion, distinct  claims  against  several 
defendants.      Wills  v.  Shinn,     138 

3.  The  payment  of  a  city  assessment 
under  protest,  will  not  enable  the 
payer  to  recover  the  money  so 
paid,  upon  offering  to  show  that 
part  of  sucli  assessment  was  illegal. 
Fuller  V.  City  of  Elizabeth,  A21 

4.  When  an  assessment  has  been  made 
for  municipal  improvements,  and 
paid,  and  subsequently  such  assess- 
ment is  vacated  and  set  aside,  and  a 
re-assessment  made  for  a  less  sum 
than  the  original  assessment,  an 
action  will  lie  to  recover  the  differ- 
ence between  the  first  and  second 
a.ssessments.  Mayor,  &e.,  of  Jersey 
City  V.  Green,  627 


ATTACHMENT. 

1.  The  return  of  a  constable  to  an 
attachment  that,  on  a  day  named, 
he  attached  the  goods  and  chattels 
mentioned  in  an  inventory  and 
appraisement  annexed,  he  return- 
ing with  the  writ  an  inventory 
and  aj^praisement  properly  signed, 
is  sufficient,  in  the  absence  of 
proof  showing  the  omission  of  any 
essential  statutory  requirement  in 
its  execution.    Dodge  v.  Butler,  370 


2.  The  justice  cannot,  in  defendant's 
absence,  try  the  cause,  unless  first 
satisfied,  by  due  proof,  that  adver- 
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tisements  have  been  set  up,  as  re- 
quired by  the  statute.  lb. 

3.  But,  from  liis  entry  in  the  docket 
that  such  advertisements  were,  in 
fact,  put  up,  it  will  be  presumed 
that  the  certificate  was  made  upon 
proper  proof.  lb. 

4.  To  a  foreign  attachment,  a  married 
woman — her  husband  having  been 
joined  in  the  writ — caused  her 
separate  appearance  to  the  action 
to  be  entered,  and  the  cause  hav- 
ing gone  to  trial  on  the  issue  thus 
raised — Held — That  the  judgment 
was  sustainable.     Powers  v.  Totten, 

442 

5.  The  rights  of  a  feme  covert  as  a 
suitor,  considered.  lb. 

6.  An  attachment  out  of  a  court  for 
the  trial  of  small  causes  must  be 
executed  in  the  presence  of  a  free- 
holder, who  must  sign  the  ap- 
praisement. Dittmar  Powder  Co,  v. 
Leon,  540 

7.  The  docket  of  the  justice  must 
show  that  proof  was  made  of  put- 
ting up  notices  of  attachment.   lb. 

8.  By  adjournment  before  the  day 
appointed  for  trial,  in  the  absence 
of  parties  and  without  their  con- 
sent, the  justice  loses  jurisdic- 
tion, lb. 


ATTORNEY-AT-LAW. 

While  an  attorney -at -law  acts 
merely  in  the  character  of  an 
attorney,  making  use  of  the  pro- 
cess of  the  law  to  enforce  his  cli- 
ent's demand,  however  groundless 
and  vexatious  it  may  be,  he  is  not 
liable  to  suit.  But  when  he  steps 
beyond  that,  and  actively  aids  liis 
client  in  the  execution  of  his  piir- 
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pose,  lie  is  not  sliielded  from  re-l 
sponsibility.  Schalk  v.  Kingsley,  32 

2.  Where  an  attorney  of  this  court  is| 
a  party  to  an  action,  and  obtains  a 
judgment  in  liis  favor,  he  is  enti- 
tled to  the  same  taxable  costs  as  if 
he  had  conducted  the  action  as 
attorney  for  some  other  person. 
Drake  v.  Berry,  60 

3,  The  right  of  lien  for  an  attorney's 
costs  exists  only  where  he  has  re- 
ceived money  upon  the  judgment 
in  the  cause,  or  he  has  arrested  it 
in  transitu,  or  where  the  defendant 
has  paid  the  judgment  after  receiv- 
ing notice  of  the  attorney's  claim. 
Braden  v.  Ward,  518 


BANK. 

See  Bills  and  Notes. 


BILLS  AND  NOTES. 

l.The  plaiatiff,  who  was  endorsee  of 
the  note  sued  on,  sent  it  to  a  bank 
"for  collection.  The  notary  of  the 
bank  read  the  plaintiff's  name 
Darcy,  instead  of  Davey,  and  the 
notices  of  protest,  being  sent  to 
Darcy,  never  reached  the  plaintiff, 
Davey,  so  that  he  failed  to  give 
the  requisite  notice  to  his  endorser, 
the  defendant,  Jones.  Held — That 
the  plaintiff  is  not  entitled  to  re 
cover  against  Jones.  Davey  v. 
Jones,  28 

2.  The  bank  knew  who  the  holder 
was,  and  was  bound  to  inform  the 
notary,  who  was  its  agent,  and  not 
the  agent  of  the  plaintiff.  The 
notary,  therefore,  was  chargeable 
with  the  knowledge  which  the 
bank  had.  76. 

3.  A  bank  which  assumes  the  duty 
of  a  collecting  agent  is  absolutely 
liable  for  any  negligence  or  default 
of  a  notary  or  correspondent,  as 
well  as  of  its  own  immediate  ser- 
vants, in  relation  to  it.  Ih. 

4.  Where  an  accommodation  note  is 
given,  with  the  understanding  that 
the  payee  was  to  deposit  it  tempo- 


rarily, as  collateral  security  for  a 
loan  to  be  made  to  him,  and  instead 
of  obtaining  a  new  loan,  and  giving 
the  note  to  the  lender,  as  collat- 
eral, he  deposits  it  with  a  bank,  as 
security  for  moneys  already  owing 
by  him  to  that  institution — Held — 

1.  Tliat  this  was  not  a  misappro- 
priation, the  accommodation  paper 
effecting  the  substantial  purpose 
for  which  it  was  designed,  although 
the  result  was  not  produced  in  the 
precise  mode  contemplated. 

2.  In  order  to  constitute  a  misap- 
propriation of  this  kind  of  paper, 
the  misuse  must  be  tainted  with 
fraud.  Duncan,  Sherman  &  Co.  v. 
Gilbert,  5  Dutcher  521,  approved. 
Jackson  v.  First  National  Bank,  111 


BOAED  OF  ASSESSORS. 

The  conclusion  arrived  at  by  the 
board  of  assessors,  as  certified  by 
the  abstract  of  ratables,  is  an  adju- 
dication which  cannot  be  contro- 
verted collaterally.  Freeholders  of 
Ocean  v.  Township  of  Lacey,        536 


BONDS. 

L  A  bond  given  by  a  guardian  ap- 
pointed by  the  Orphans'  Court,  not 
conforming  to  the  act,  will,  never- 
theless, be  enforced,  so  far  as  it  is 
consistent  with  the  policy  of  the 
statute.     Ordinary  v.  Heishon,     15 

2.  Such  instruments  are  good  as  vol- 
untary bonds.  lb. 

3.  A  guardian's  bond  securing  the 
estate  of  two  minors,  in  joint  form, 
and  particularizing  the  duties  to 
be  performed  by  the  guardian,  held 
valid.  lb. 

4.  A  breach  cannot  be  assigned  on  a 
guardian's  bond,  to  the  effect  that 
he  has  not  paid  over  the  estate  to 
the  infant  having  arrived  at  age, 
without  showing  a  balance  struck 
on  final  settlement  in  the  Orphans' 
Court.  lb. 

5.  Other  breaches  considered.        lb. 
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'6.  A  separate  bond  should  be  given 
to  secure  tlie  estate  of  each  minor. 

76.' 

BONDS,  MUNICIPAL. 


1.  Where  a  municipality  has  con-  , 
tracted  a  debt  incurred  in  the  lay-| 
ing  out  and  improvement  of  streets 
without  legal  authority,  it  is  com- 
petent for  the  legislature  to  author- 
ize it  to  issue  bonds  in  payment 
thereof.  Mutual  B.  L.  Ins.  Co.  v. 
City  of  Elizabeth,  235 


2.  A  bond  given  by  a  city,  containing 
a  general  obligation  to  pay,  cannot, 
except  upon  the  plainest  grounds 
of  construction,  be  converted  into 
a  promise  to  pay  out  of  a  particu- 
lar fund.  lb. 

■3.  When  a  municipal  council  is  au- 
thorized to  issue  bonds  when  cer- 
tain facts  exist,  and  such  facts  are 
exclusively  within  the  knowledge 
of  such  council,  it  is  to  be  inferred 
that  the  law-makers  intended  to 
make  such  council  the  jud 
whether  such  condition  precedent 
has  been  fulfilled,  and  a  purchaser 
can  rely  securely  on  the  statements 
to  that  effect  contained  in  the 
bonds.  lb. 

4.  If  a  municipal  corporation  has  the 
right  to  borrow  money  for  a  spe- 
cific purpose,  on  bonds  running 
for  twenty  years,  and  by  mistake 
issues  bonds  for  the  same  purpose, 
under  another  grant  of  authority, 
such  bonds  running  for  a  less 
period — Held — The  bonds  so  issued 
were  legal  obligations.  Singer  Mfg. 
Co.  V,  City  of  Elizabeth,  249 

5.  An  irregularity  in  the  exercise  of 
a  granted  authority  will  not  ille- 
galize  the  transaction.  lb. 

•6.  A  recital  in  a  bond  is  not  an  estop- 
pel to  the  obligor  setting  up  that  it 
is  not  his  deed.  lb. 


BOUNDAEIES. 

See  Conveyance,  6. 


BRIDGES. 
See  Chosen  Freeholders. 
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CERTIOEARI. 

l.The  legislature  has  the  power  to 
reasonably  regulate,  but  not  abol- 
ish, the  use  of  the  writ  of  certiorari,: 
either  directly  or  indirectly.  Green' 
V.  Jersey  City,  118 

2.  Where  a  writ  of  certiorari  is  al- 
lowed to  review  the  proceedings 
upon  which  a  declaration  of  sale 
for  taxes  is  founded,  on  objections 
available  in  ejectment,  delay  in 
the  prosecution  is  not  a  good  cause 
for  dismissal  at  the  hearing.  State, 
Wiruints,  pros.,  v.  Jersey  City,     349 

3.  Where  writs  of  certiorari  are  prose- 
cuted merely  to  set  aside  assess- 
ments of  taxes  on  land,  and  not  to 
review  proceedings  in  aid  of  the 
prosecutor's  title,  they  must  be 
applied  for  promptly,  before  the 
public  have  been  subjected  to  the 
delay,  expense  and  loss  incident  to 
the  legal  methods  of  collection  and 
sale.  State,  Jersey  City  L.  &  B.  Co., 
pros.,  V.  Tvdd,  355 

4.  A  writ  of  certiorari  should  be 
directed  to  the  person  or  body 
having  legal  custody  of  the  record 
to  be  certified.  Kirkpatrick  v. 
Commissioners,  510 

6.  If  a  writ  of  certiorari  be  directed 
to  the  proper  party,  and  also  to  an 
improper  party,  it  may  be  quashed 
as  to  the  latter  and  retained  as  to 
the  former.  lb. 

6.  The  court  will  not  look  into  mat- 
ters sent  up  and  returned  with  the 
certiorari,  which  are  not  within  the 
mandate  of  such  writ.  State,  Soci- 
ety, <ic.,  pros,,  v.  Paterson,  615 


CHOSEN  FREEHOLDEES. 

1.  If  the  board  of  chosen  freeliolders- 
wilfully  refuse  to  build  or  repair  a 
bridge  over  a  highway  where  it  is 
necessary,  they  are  indictable  for 
the  neglect  of  duty.  Freeholders 
of  Bergen  v.  State,  263 

2.  The  freeholders  have  no  right  to 
consider  whether  the  road  is  neces- 
sary ;  the  limit  of  their  discretion 
is  to  determine  whether  a  bridge 
is  necessary,  assuming  the  use  of 
the  road  to  be  necessary.  The 
right  of  the  public  to  the  conveni- 
ence of  travel  is  paramount,  and 
the  freeholders  must  exercise  their 
discretion  in  such  manner  as  ta 
make  the  highway  passable  and 
safe.  If  a  bridge  is  required  to 
afford  such  use,  the  freeholders 
cannot,  without  dereliction  of  duty, 
refuse  to  provide  the  bridge.      lb. 


CLAIM  OF  PEOPEETY. 
See  Costs,  2,  3. 

CONSTABLE. 

See  District  Courts,  2. 

CONSTITUTION. 

l.Bvthe  act  approved  March  9th ^ 

1877,  [Pamph.  L.  1877,  p.  234,) 
it  was  enacted  that  one  District 
Court  should  be  established  in 
every  city  in  this  state  of  fifteen 
thousand  inhabitants.  The  city  of 
New  Brunswick  then  had  a  popu- 
lation of  sixteen  thousand  six  hun- 
dred and  sixty.  By  a  supplement 
to  this  act,  approved  March  14th, 

1878,  the  second  section  of  the 
original  act  was  amended  by  sub- 
stituting twenty  thousand,  in  the 
place  of  fifteen  thousand,  as  the 
minimum  population  entitling  a 
city  to  a  District  Court  Held — 
That  this  supplement  abolished 
the  court  in  New  Brunswick,  and 
that  it  was  not  a  special  or  local 
law.  Whether  it  was  a  law  regu- 
lating the  internal  affairs  of  cities,, 
not  decided.  Rutgers  v.  New  Bruns- 
wick, 51 
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2.  Distinctions  between  general  and 
special  or  local  laws  heretofore 
made,  re-affirmed.  lb. 

3.  The  distinction  is  to  be  observed 
between  classifications  which  are 
merely  illusory  and  those  which 
are  of  such  a  nature,  and  founded 
on  such  qualities  or  characteristics,! 
as  make  the  objects  to  which  the 
legislation  applies  a  distinct  class 
by  itself.  Ib.\ 

•4.  In  passing  upon  the  constitutional- 
ity of  legislative  acts,  the  courts' 
scrupulously  regard  the  substance' 
of  the  legislative  provision,  giving 
only  a  secondary  consideration  to' 
the  form  in  which  it  is  expressed.' 

lb. 

"5.  A  statute  regulating  the  fisheries 
throughout  the  state,  is  not  uncon- 
stitutional with  respect  to  a  pro- 
vision making  penal  the  use  of 
nets  at  certain  times  in  particular 
counties.     Doughty  v.  Conover,  193 

■§.  The  supplement  of  March  7th, 
1878,  to  the  act  concerning  corpo- 
rations, which  provides  "  that  all 
the  real  and  personal  estate  of 
every  corporation  incorporated  by 
any  act  of  the  legislature,  or  by  the 
filing  of  a  certificate,  or  otherwise, 
under  any  general  law  of  the  state, 
shall  be  taxed  the  same  as  the  real 
and  personal  estate  of  an  individ 
ual,  provided  that  the  section  shalll 
not  apply  to  railway,  turnpike,  in- 
surance, canal,  or  banking  corpo- 
rations, or  to  savings  banks,"  is  a 
general  law  within  the  meaning  of 
T[  12,  j  7,  Art.  IV.,  of  the  amended 
constitution.  Slate,  Trenton  Iron 
Co.,  "pros.,  v.  Yard,  357 

7.  It  is  only  in  a  plain  case  that  a 
statute  will  be  declared  void  be 
cause  its  title  does  not  express  the 
object  of  the  law.  State,  ex  rel. 
Richards,  v.  Hammer,  435 

<8.  An  act  was  entitled  "An  act  re- 
lating to  the  assessment  and  re- 
vision of  taxes  in  cities  of  this 
state ;"  the  body  of  the  act  related 
to  the  mode  of  appointing  the 
members  of  boards  of  assessment 
and  revision  in  cases  of  taxation. 


Held,  that  the  title  sufficiently  ex- 
presses the  subject.  "   lb. 

9.  But  such  statute  was  declared  un- 
constitutional, on  the  ground  that 
it  was  a  special  and  local  law,  reg- 
ulating the  internal  affairs  of  two 
cities,  as  it  appeared  that  it  ap- 
plied only  to  such  two  cities,  and 
that  it  never  could  apply  to  any 
others.  lb. 

10.  The  question  of  statutory  classi- 
fication considered.  lb. 

11.  A  statute  purporting  to  confer 
upon  all  cities  having  a  population 
of  not  less  than  twenty-five  thous- 
and inhabitants,  the  power  of  issu- 
ing bonds  to  fund  their  floating 
debt,  is  a  special  law,  and  in  viola- 
tion of  the  constitutional  amend- 
ment which  forbids  the  passing  of 
special  laws  to  regulate  the  internal 
affairs  of  towns.  Anderson  v.  City 
of  Trenton,  486 

12.  The  "Act  to  provide  for  the  pay- 
ment of  fixed  annual  salaries  to 
the  several  prosecutors  of  the  pleas 
of  this  state,"  passed  March  12th, 
1880,  is  a  special  law,  and  does 
not  govern  the  compensation  of  a 
prosecutor  whose  term  of  office 
commenced  before  the  passage  of 
the  act.  Woodruff  V.  Freeholders,  533 

13.  A  law  which  operates  upon  the 
class  to  which  it  relates,  with  in- 
equality, and  does  not  have  a  uni- 
form application  on  some  general 
principle,  is  a  special  law.  lb. 

14.  An  act  was  passed  in  1878,  with- 
drawing from  the  common  council 
of  Morristown  the  right  to  license 
inns  and  taverns.  Held,  that  such 
repealing  act  was  special  and  local, 
and  therefore  unconstitutional. 
Tiger  v.  Morris  Common  Pleas,  631 

15.  The  fact  that,  by  the  repeal  of  the 
provision  in  the  charter,  the  town 
will  be  made  subject  to  the  general 
law  concerning  inns  and  taverns, 
does  not  change  the  character  of 
the  repealing  act ;  it  is,  neverthe- 
less, a  special  and  local  law,  regu- 
lating the  internal  affairs  of  the 
corporation.  /6, 
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CONTRACT. 

1.  A  subscription  to  stock  whereby 
the  subscriber  declares  that  he 
takes  the  number  of  shares  set  op- 
posite his  name,  and  agrees  to  pay 
all  assessments  to  be  made  by  the 
board  of  directors,  it  being  shown 
that  the  only  assessments  the  board 
of  directors  were  authorized  to 
make  were  calls  of  the  capital 
stock,  imports  a  promise,  not  to 
pay  at  once  for  the  whole  sum  sub- 
scribed, but  to  pay  such  assess- 
ments. Grosse  Isle  Hotel  Co.  v. 
1' Anson  s  ET^rs,  10 

2.  So,  if  there  is  a  naked  subscrip- 
tion for  a  certain  number  of  shares, 
at  so  much  per  share,  and  the  stat- 
ute under  which  the  corporation 
has  been  organized  empowers  the 
directors  to  assess  the  capital  stock, 
the  implied  promise  is  to  pay  such 
assessments.  lb. 

3.  If  persons  seeking  a  contract  to 
grade  a  street  combine  with  the 
city  surveyor  to  deceive  the  city 
as  to  the  amount  of  filling  re- 
quired, and  as  to  the  lowness  of 
their  bid  compared  with  others, 
and  by  false  profiles  and  estimates 
induce  the  belief  on  the  part  of 
the  city  that  the  work,  if  done  by 
them,  will  cost  no  more  than  the 
improvement  is  worth,  and  so 
secure  the  contract  at  rates  which 
make  its  cost  exceed  its  value,  this 
constitutes  fraud  in  the  considera- 
tion, and  may  be  set  up  by  the  city 
to  defeat  a  recovery  for  more  than 
the  value  of  the  improvement. 
Dime  Savings  Institution  v.  Hoboken, 

283 

4.  If,  in  such  a  case,  the  city  did 
not  discover  the  fraud  till  the  work 
was  completed,  and  improvement 
certificates  had  been  issued  as  the 
work  progressed,  the  sum  truly  due 
under  the  contract  will  be  divided 
proportionally  among  the  certifi- 
cates, and  a  recovery  to  that  extent 
may  be  had  on  each.  Jb. 

CONVEYANCE. 

1.  A    grantee    is     chargeable     with 


knowledge  of  the  title  of  his^ 
grantor  as  it  exists  in  unbrokea 
sequence  on  the  records  in  the 
clerk's  office.  Wallace  v.  Silsby 
and  Martin,  i 

2.  Where  the  registry  showed  that 
all  the  ores  on  th6  tract  conveyed 
had  been  previously  conveyed 
away  by  the  grantor  of  the  plain- 
tiff", and  it  was  shown  in  the  plead- 
ings that  before  the  plaintiff  took 
his  title,  such  prior  grantee  had 
reconveyed  all  such  ores  back 
again  to  the  plaintiff's  grantor, 
who,  at  the  same  time,  had  con- 
veyed back  to  such  grantee  the 
zinc  ores  which  were  the  subject 
of  the  controversy,  and  that  both 
such  conveyance  and  reconveyance 
were  unknown  to  the  plaintiff 
when  he  took  his  title.  Held — That 
the  plaintiff  could  not  repudiate 
part  of  such  transaction,  leaving 
the  conveyance  to  his  grantor 
stand,  and  avoiding  the  reconvey- 
ance. Jb. 

3.  Such  conveyance  and  reconveyance 
are  one  transaction,  and  cannot  be 
separated  into  parts,  and  the  in- 
stantaneous seizin  vested  by  the 
conveyance  and  divested  by  the 
reconveyance  could  not  enure  to 
the  benefit  of  the  plaintiff.  76.. 

4.  A  delivery  of  a  deed  to  a  third 
person  for  the  use  of  the  party  in 
whose  favor  a  deed  is  made,  where 
the  grantor  parts  with  all  control 
over  the  deed,  makes  the  deed 
effective  from  the  instant  of  such 
delivery  ;  the  law  will  presume,  if 
nothing  appear  to  the  contrary, 
that  a  man  accepts  what  is  for  his 
benefit.     Jones  v.  Swayze,  279 

5.  The  question  of  delivery  must  be 
left  as  a  question  of  fact  to  the  jury 
upon  the  whole  evidence  in  the 
cause.  The  court  may  instruct  the 
jury  to  find  a  delivery,  when  the 
whole  testimony  shows  a  state  of 
facts  from  which  delivery  is  a 
positive  inference  of  law.  But 
where  there  is  conflicting  testi- 
mony, the  case  should  be  left  to 
the  jury,  with  proper  instructions. 

J6. 
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6.  In  a  deed,  the  premises  conveyed 
\vere  described  as  a  house  and  lot 
in  a  row  of  houses,  and  in  giving 
the  boundaries  of  the  lot,  the  side 
lines  were  stated  to  be  in  length, 
"  eighty  feet,  or  a  fraction  more  or 
less."  "Extrinsic  evidence  showed 
that,  at  the  time  of  the  convey- 
ance, the  side  lines  of  tlie  lot  were 
marked  by  fences,  and  that  a  fence 
ran  along'the  rear  of  the  curtilages 
of  the  several  houses  in  the  row, 
at  a  depth  of  only  about  sixty-five 
feet  from  the  front.  Held,  in  an 
action  on  the  covenant  of  owner- 
ship, setting  up  a  want  of  title  to 
land  beyond  this  rear  fence,  tiial 
this  fence  formed  a  visible  bound- 
ary of  the  property  conveyed,  and 
controlled  the  dis'tance  in  feet,  as 
expressed  in  the  deed,  and  that, 
,  consequently,  there  was  no  breachj 
of  the  covenant.   Smith  v.  Negbauer,\ 

305 

CONVICTION. 

A  conviction  must  contain  suflScient 
evidence  to  show  the  legal  pro- 
priety of  the  judgment  founded 
upon  it.     Doughty  v.  Conover,    193 

CORPORATIONS. 

See  Taxes,  17,  18. 
Contract,  1,  2. 


COSTS. 

1.  Where  an  attorney  of  this  court  is 
a  party  to  an  action,  and  obtains  a 
judgment  in  his  favor,  he  is  entitled 
to  the  same  taxable  costs  as  if  he 
had  conducted  the  action  as  attor- 
ney for  some  other  person.  Drake 
V.  Berry,  .  60 

2.  The  only  remedy  for  the  costs  on 
a  claim  of  property,  is  by  action 
of  debt,  in  case  they  are  not  volun- 
tarily paid  by  tlie  party  made 
liable.     Cole  v.  Lunger,  381, 


section  of  the  practice  act  has  no 
application  to  such  a  case.  lb. 

[.  The  right  of  lien  for  an  attorney's 
costs  exists  only  where  he  has  re- 
ceived money  upon  the  judgment 
in  the  cause,  or  he  has  arrested  it 
ill  transitu,  or  wdiere  the  defendant 
has  paid  the  judgment  after  receiv- 
ing notice  of  tlie  attorney's  claim. 
Brack n  v.  Ward,  518 

5.  Section  268  of  the  practice  act 
{Rev.,  p.  890,)  is  not  modified  or 
affected  by  Section  277,  (Rev.,  p. 
892.)  The  latter  practically  ap- 
plies only  to  actions  in  the  Circuit 
or  Common  Pleas.  Hart  v.  Good- 
man, 573 

6.  Upon  a  verdict  for  less  than  $200, 
in  an  action  for  libel,  in  this  court, 
costs  cannot  be  included  in  the 
judgment.  ib. 

COUNTY  COLLECTOR. 

JThe  county  collector  of  each  coimty 
I  shall  receive  and  hold  in  trust  the 
I  state  appro|iriation  for  public 
I  schools  belonging  to  his  county, 
i  and  pay  the  same  to  the  collectors 
of  the  "several  townships  and  to 
the  city  treasurers  of  the  cities  of 
his  coiinty,  only  on  the  orders  of 
the  county  superintendent,  and  is 
responsible  for  these  moneys  if 
otherwise  expended.  Board  of 
Education  v.  Sheridan,  64 


CRIMES. 

A  house  in  which  unlawful  sales  of 
liquor  are  habitually  made,  is  an 
indictable  nuisance,  although  there 
is  a  city  ordinance  prescribing 
penalties '  for  such  sales,  as  such 
traffic  is  not  only  a  breach  of  the 
city  law,  but  is  also  forbidden  by 
the  state  law.     Meyer  v.  State,   145 

See  Chosen  Freeholders,  1. 


CRIMINAL  PROCEDURE. 


3.  It  is  not  requisite  that  a  copy  of' 
the  taxed   costs  should  be  served 
on  the  party  made  liable  for  them,  ;1.  Where   a  defendant   is   convicted 
before  suit   brought;   the   twelfth'     for  maintaining  a  nuisance  which 


648 


INDEX. 


is  continuous,  the  usual  course  is! 
to  order  it  to  be  abated,  and  if  tliej 
defendant  refuse  to  obey,  to  directi 
an  abatement  by  the  sheriff.  But 
where  the  nuisance  consists  of  a 
neglect  to  build  or  repair  a  bridge, | 
a  different  rule  applies.  FreehoUlA 
ers  of  Bergen  w  State,  263 

2.  So  mucli  of  tbe  judgment  below 
as  requires  the  sheriff'  to  repair  the 
bridge  is  erroneous,  but  it  is  sepa- 
rable from  the  rest,  and  may  be 
pronounced  void,  without  reversing 
the  entire  judgment  by  force  of 
Section  89  of  the  criminal  proce- 
dure act.     Rev.,  p.  284.  lb. 

3.  The  caption  of  an  indictment  may, 
at  common  law,  be  amended  ac- 
cording to  the  truth.  State  v.  Soci- 
ety, &c.,  504 

4.  In  an  indictment  against  a  land- 
owner for  maintaining  a  nuisance, 
the  pre-existence  of  the  highway 
need  not  be  averred.  lb. 


DAMAGES. 

1.  In  an  action  by  a  mortgagee  for 
injury  to  the  mortgaged  premises, 
the  measure  of  damages  is  not  the 
depreciation  in  the  market  value 
of  the  premises,  but  the  diminu- 
tion in  the  value  of  the  security. 
Schalk  V.  Kingsley,  32 

2.  Where  there  are  several  mort- 
gagees, each  may,  without  refer- 
ence to  the  other,  recover  such 
damages  as  he  can  show  he  has 
sustained.  lb. 

See  Nuisance,  2. 


DEDICATION. 

.  Proof  of  the  dedication  of  land  to 
public  use  as  a  highway,  by  means 
of  a  transfer  of  title,  from  which 
the  inference  of  dedication  is 
sought  to  be  drawn,  involves  a 
question  of  title  to  lamls,  &c.,  not 
capable  of  being  tried  in  the  court 
for  the  trial  of  small  causes,  or  on 
appeal  therefrom,  and,  uj^on  such 
proof    being    made,     the     action 


ought  to  have  been  dismissed,  as 
beyond  the  jurisdiction  of  these 
courts.     Vanatta  v.  Jones,  561 

,  Proof  of  such  dedication,  by  infer- 
ence from  acts  of  mapping  and 
plotting  land,  and  selling  lots  by 
reference  to  the  map,  is  insuffi- 
cient, unless  the  sales  are  shown 
to  have  been  effectuated  by  con- 
veyances. It  is  the  estoppel  re- 
sulting from  an  effective  grant, 
recognizing  the  liighway,  that  pro- 
duces the  inference  of  dedication. 
The  mere  act  of  mapping,  plotting 
and  selling,  not  followed  by  con- 
veyances or  public  use  of  the  land, 
will  not  prove  dedication.  lb. 

,  Qiwere — Whether  dedication  can 
be  inferred  from  acts  of  persons 
in  possession,  not  shown  to  have 
title  to  the  land,  or  some  estate 
therein.  lb. 


DEVISE. 

Words  descriptive  of  the  object  of 
the  devise  cannot  be  regarded  as 
false  demonstration,  unless  they 
are  clearly  regugnant  to  other  more 
important  descriptive  phrases. 
Evens  v.  Griscom,  579 

To  justify  the  suppression  of  a  de- 
scriptive phrase,  by  force  of  the 
rule  of  falsa  demonstratio,  such 
phrase  must  not  only  be  out  of 
exact  harmony  with  the  other 
parts  of  the  demonstration,  but  it 
must  be  undeniably  so,  in  some 
important  respect,  after  putting  a 
reasonable  construction  upon  the 
descriptive  context.  lb. 

,  Devise  of  "  all  that  my  farm  and 
l^lantation  near  Cropwell,  con- 
veyed to  me  by  the  heirs  of  my 
deceased  wife,  and  where  my  son 
Thomas  now  resides,  containing 
about  eighty-five  acres,  more  or 
le^s."  The  testator  owned  two  par- 
cels of  land  near  Cropwell,  the  one 
a  farm  containing  about  seventy- 
two  and  sixty-two  hundredths 
acres,  which  had  been  conveyed  to 
him  by  the  heirs  of  his  deceased 
wife,  and  the  other  containing 
fourteen   and    seventy-three  hun- 
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dredths  acres,  which  had  been 
conveyed  to  him  by  one  Abel  Lip- 
pincott.  These  two  parcels  ail- 
joined  CHch  other,  and  had  been; 
rented  and  cultivated  together  for; 
many  years.  Thomas  resided  on 
the  first-named  parcel,  but  culti- 
vated and  used  both.  Held — That 
only  those  premises  which  liad 
been  conveyed  to  tlie  testator  by 
the  heirs  of  his  deceased  wife, 
passed  under  the  devise  Jb. 


DISORDERLY  ACT. 

1.  In  proceedings  under  Section  5  of 
the  act  concerning  disorderly  per- 
sone,  (Bev.,  p.  305,)  the  complaint 
ought  to  show  the  residence  of 
the  deserting  husband  or  father, 
and  can  only  -be  made  in  the  town- 
ship or  city  where  he  resides. 
Decker  v.  McLorinan,  413 

2.  Where  the  complaint  is  defective 
on  that  ground,  prosecutor  cannot 
avail  himself  of  it,  if  he  has  filed 
no  reason  specifying  or  fairly  in- 
cluding that  objection,  nor  will  he 
be  permitted  to  file  such  a  reason 
now,  when  it  appears  that  no  such 
objection  was  made  below,  and 
that,  as  a  matter  of  fact,  the  prose- 
cutor was  a  resident  of  the  city 
where  the  complaint  was  made.  lb. 


DISTRESS.  I 

j 
Where  goods  distrained  for  rent  are 
left  on  the  demised  premises,  in 
possession  of  the  tenant,  and  there 
impoimded,  in  an  action  for  pound 
breach  and  treble  damages,  [Rev.,' 
p.  310,  I  10,)  against  a  person 
claiming  to  be  the  owner,  it  is 
necessary  to  prove  that  he  had 
notice  of  the  impounding.  Cadmus 
v.  Barney,  346 


DISTRICT  COURTS. 

1.  District  Courts  are  inferior  courts, 
which  tlie  legislature  is  empowered 
to  establish,  alter  or  abolish,  at  its 
discretion,  as  tlie  public  good  may 
require ;  and  if,  in  legislative  dis- 
cretion, the  court  is  abolished,  the 


term  of  service  of  its  officers  will 
thereby  be  terminated.  Rutgers  v. 
New  Brunswick,  51 

2.  Under  the  District  Court  act,  the 
judge  is  authorized  to  designate  a 
constable  to  attend  the  sittings  of 
the  court,  to  preserve  order  there- 
in, but  h^uch  constable  is  entitled 
only  to  receive  the  compensation 
fixed  by  the  act  for  attendance 
upon  the  court  when  sitting  for  the 
performance  of  its  judicial  func- 
tions.    Lewis  V.  Iloboken,  377 

DRAINAGE. 

1.  The  act  to  provide  for  the  drainage 
of  lands,  approved  March  8th, 
1871,  (Rev.,  p.  6tJ2,)  is  constitu- 
tional, and  the  assessments  made 
thereunder  are  to  be  apportioned, 
but  not  limited  by  sjiecial  benefits, 
as  under  the  law  of  eminent  do- 
main. In  matter  of  drainage  on 
Request  river,  553 

I.  The  objections  to  the  amount  of 
cost  and  assessments  for  improve- 
ments reported  by  the  commis- 
sioners, must  be  su[iported  by  proof 
of  facts,  measurements,  &c.,  and 
cannot  be  based  on  mere  opinions 
and  imperfect  estimates  made 
prior  to  the  contract.  It  should 
appear,  by  direct  and  certain 
proof,  that  their  determination  is 
so  clearly  wrong  as  to  manifest 
some  bias,  partiality,  or  fraud.  lb. 

3.  The  statutory  lien  given  by  this 
act  for  as.sessments  is  not  divested 
by  the  sale  of  the  lands  under  the 
foreclosure  of  a  prior  mortgage.  lb. 

i.  Lands  lying  outside  the  geological 
survey  and  the  boundaries  given 
in  the  notice  of  application  f^r  the 
appointment  of  commissioners, 
caimot  be  assessed  for  benefits.  lb. 

ELECTIONS. 
^ee  Officers. 

EMINENT  DOMAIN. 
l.The   constitutional    provision    re- 
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quiring  compensation  to  be  made 
for  private  property  taken  for  pub- 
lic use,  does  not  apply  to  lands 
taken  for  streets  within  municipal- 
ities, except  to  the  extent  that 
such  compensation  is  required  by 
their  respective  charters.  Simmons 
V.  Passaic,  619 

2.  The  compensation  so  prescribed  is 
the  measure  of -the  land-owner's 
legal  right,  whether  it  be  just  or 
unjust.  lb 

EEROE. 

1.  A  writ  of  error  issued  out  of  the 
Supreme  Court  of  the  United 
States,  directed  to  the  Circuit 
Court,  upon  proceedings  there  for 
the  removal  of  a  cause  to  the 
federal  couit,  will  not  operate  as  a 
stay  of  proceedings  in  the  original 
suit,  in  the  state  court,  after  an 
order  has  been  made,  thoiighbail 
in  error  has  been  filed  and  per 
fected  in  due  season.  National 
Union  Bank  of  Dover  v.  Dodge,  316 

2.  A  writ  of  error  directed  to  the 
Circuit  Court,  having  been  dis- 
missed for  want  of  prosecution 
the  plaintiff  in  error  cannot  sue 
out  a  second  writ  of  error.  Welsh 
V.  Brown,  323 

3.  The  record  being  removed  into 
this  court  by  the  first  writ,  a  sec- 
ond writ,  directed  to  the  court  be- 
low, commanding  it  to  certify  and 
return  the  record,  would  be  a  nug- 
atory thing.  lb 

4.  If  the  first  writ  of  error  was  irreg- 
ularly or  improvidentiy  dismissed, 
the  remedy  of  the  plaintifl  in  error 
is  by  motion  to  set  aside  the  order 
of  dismissal.  lb. 

5.  A  judgment  will  not  be  reversed 
for  an  alleged  error,  referring  to 
the  conduct  of  the  trial,  not 
founded  upon  the  precise  excep- 
tion shown  by  the  bill.  Conover  v. 
Inhabitants  of  Middletown,  382 

6.  Unless  it  appears  by  a  bill  of  ex- 
ceptions tliat  the  judge  has  refused 
to  instruct  the  jury  at  all,  upon 
the  question  raised,  the  bill  should 


disclose  what  the  charge  was,  not 
merely  what  it  was  not.  lb. 

An  order  of  a  court  refusing  to 
amend  its  record,  is  not  reviewable 
for  error.  Davis  v.  Township  of 
Delaware,  513 


ESTOPPEL. 

A  recital  in  a  bond  is  not  an  estoppel 
to  the  obligor  setting  up  tiiat  it  is 
not  his  deed.  Singer  Mfg.  Co.  v. 
Elizabeth,  249 

See  Dedication,  2. 


EVIDENCE. 

1.  On  an  issue  whether  a  misdescrip- 
tion of  insured  premises  caused 
the  insurance  to  be  effected  at  a 
lower  premium  than  would  other- 
wise have  been  ciiarged,  the  com- 
pany's agent,  through  whom  the 
policy  was  issued,  was  permitted 
to  swear  to  his  opinion  as  to  the 
rate  at  which  he  could  have  pro- 
cured insurance  of  the  premises, 
as  they  were,  from  other  com- 
panies, and  his  knowledge  as  to 
the  rate  actually  charged  by  other 
companies  for  insurance  of  build- 
ings of  similar  character.  Held — 
That  the  evidence  was  admissible, 
in  the  discretion  of  the  trial  judge. 
Martin  v.  Franklin  Fire  Ins.  Co., 

46 

2.  Depositions  taken  on  a  legal  holi- 
day, upon  noti«e  to,  but  against 
the  objection  of  the  opposing 
counsel,  cannot  be  used.  Wilson 
V.  Bayley,  132 

3.  To  justify  the  admission  of  second- 
ary evidence  of  the  contents  of  a 
paper,  on  an  allegation  of  the  loss 
or  destruction  of  the  original,  as  a 
general  rule,  the  party  is  expected 
to  show  that  he  has,  in  good  faith, 
exhausted,  in  a  reasonable  degree, 
all  the  sources  of  information  and 
means  of  discovery  which  the 
nature  of  the  case  would  naturally 
suggest,  and  which  were  accessible 
to  him.     Johnson  v.  Arnwine,    451 
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4.  If  any  suspicion  hangs  over  the 
instrument,  or  there  are  circum- 
stances tending  to  excite  a  sus- 
picion tliat  it  is  designedly  with- 
held, the  most  rigid  inquiry  sliould, 
be  made  into  the  reasons  for  its 
non-production  ;  but  where  there 
is  no  such  suspicion,  all  that  ought 
to  be  required  is  reasonable  dili- 
gence in  the  effort  to  obtain  the 
original.  ib. 

5.  The  degree  of  diligence  which; 
shall  be  considered  necessary,  in 
any  case,  will  depend  on  the  cir-j 
cumstances  of  the  particular  case, 
— the  character  and  importance  of 
the  paper,  the  purpose  for  which| 
it  is  proposed  to  use  it,  and  the 
place  where  a  paper  of  that  kind 
may  naturally  be  supposed  to  be 
likely  to  be  found.  Ib. 

6.  If  the  document  be  one  of  public 
concern,  and  there  be,  by  law,  a 
place  where  such  instrumeuis,  inj 
due  course  of  law,  should  be  depos-l 
ited  and  be  found,  search  in  tliat 
place  is  ail  that  Avill  be  required, 
and  in  the  absence  of  grounds  of 
suspicion  that  the  original  is  fraud- 
ulently withheld,  will  justify  the 
admission  of  secondary  evidence, 
without  calling  persons  who  have 
had  access  to  the  paper,  and  might 
have  the  original  in  their  pos- 
session. lb.\ 

I 

7.  Proof  of  the  loss  of  the  original 
being  a  matter  preliminary  to  the 
admission  of  evidence  in  the  cause, 
the  question  of  its  sufficiency  is 
for  the  court,  and  on  writ  of  error,! 
the  onus  is  on  the  plaintiff  in  error,; 
of  showing  that  the  result  reached; 
was  erroneous,  and  ihere  should  be 
no  reversal  unless  it  clearly  ap-i 
pears  that  the  court  below  was  in 
error,  and  that  injustice  was  done 
by  the  erroneous  decision.  /6. 

8.  In  an  action  for  a  malicious  prose- 
cution, in  causing  the  arrest  of  the 
plaintiff  on  a  criminal  charge,  it 
appearing  that  the  justice  before 
whom  the  complaint  was  made  had 
transmitted  the  original  complaint, 
and  his  warrant  issued  thereon,  to 
the  prosecutor  of  the  pleas,  unsuc- 
cessful search  in  the  clerk's  office,' 


and  among  the .  papers  of  the 
prosecutor,  is  sufficient  to  justify 
secondary  evidence  of  the  contents 
of  the  original  complaint  and  war- 
rant, though  it  be  shown  that  these 
papers  were  last  seen  when  they 
were  before  the  grand  jury,  on  its 
investigation  of  the  charge,  and  no 
search  was  made  for  the  papers  in 
the  grand  jury  room.  Ib. 

9.  The  deposition  of  a  witness  who  is 
in  this  state,  but  is  ancient  or  in- 
firm, or  is  sick,  or  is  about  to  go 
out  of  the  state,  may  be  taken  on 
notice,  during  the  trial  of  the  cause, 
under  Section  25  of  the  act  con- 
cerning evidence.    Rc.v.,  p.  382.  Ib. 


EX  POST  FACTO  LAW. 

A  statute  which  repeals  an  act  limit- 
ing the  time  within  which  crimes 
shall  be  proscribed,  is  not  an  ex 
post  fivcto  law,  within  the  meaning 
of  the  federal  or  state  constitution. 
State  V.  2Ioore,  208 


EXECUTIONS. 

l.The  ninth  section  of  the  act  con- 
cerning executions,  providing  for 
the  payment  of  executions  against 

I  municipal  corporations,  wa-*  re- 
pealed by  the  supplement  of  March 

I     27th,  1878,  the  latter  being  in  sub- 

!     stitution  of  the  former  enactment. 

I     Gabler  v.  Elizabeth,  7& 

1 2.  Such  repeal  is  ineffectual  against 
i     prior    creditors    when   it,    in    any 
substantial   degree,    impairs   their 
remedy  under  the  repealed  statute. 

Ib. 

3.  Under  the  circumstances  of  this 
case— iZeW— That  the  relator's 
remedy  under  the  former  act  was 
so  qualified  by  local  legislation, 
that  the  substituted  act  in  no  essen- 
tial degree  affected  it.  Ib. 

4.  The  act  of  1875,  permitting  the 
presumption  of  a  consideration  in 
sealed  instruments  to  be  rebutted, 
was  not  intended  to  invalidate  in- 

1     strumeuts  where  the  consideration 
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intended  to  pass  by  the  parties,! 
was  paid  ;  nor  does  the  act  apply  i 
to  releases.     Braden  v.  Ward,   518 

5.  If  a  legal  levy  be  made  by  the 
sheriff  on  persoHal  property  under 
execution,  subsequent  levies  may 
he  made  by  him  without  view,  or 
notice  to  defendant.  Millville  Bank 
V.  Bethel,  550 

6.  An  order  on  the  sheriff  to  pay  the 
surplus  of  purchase  money,  afier 
satisfaction  of  a  first  execution, 
dated  before,  but  presented  after  a 
second  execution  was  delivered, 
will  not  be  preferred.  lb. 

7.  A  prior  lien  on  a  vessel  enrolled 
or  registered  under  the  laws  of  the 
United  States,  can  be  obtained  by 
a  bill  of  sale  recorded  in  the  office 
of  the  collector  of  customs  where 
such  vessel  was  registered  or  en- 
rolled, but  not  by  order  for  surplus 
arising  from  sale  under  execu- 
tion, lb 


FEERYMAN. 


See  Negligence,  1,  2,  3. 


FISHERIES. 

A  statute  regulating  the  fisheries 
througliout  the  state,  is  not  uncon- 
stitutional with  respect  to  a  pro- 
vision making  penal  the  use  of 
nets  at  certain  times  in  particular 
counties.     Doughty  v.  Conover,  193 

2.  The  state  has  the  right,  by  legis- 
lation, to  protect  fish  in  rivers  and 
streams  not  navigable.  Weller  v. 
Snover,  341 

3.  A  fish  warden  for  a  county,  ap- 
pointed by  the  governor,  under 
the  act  of  "l871,  {Bev.,  p.  433,  |  3,) 
has  the  right  to  enter  on  lands  and 
destroy  a  fish-basket,  constructed, 
in  violation  of  the  statute,  and  the^ 
materials  of  which  it  is  composed,! 
so  that  it  may  not  be  again  used  ;t 
and  such  materials  are  forfeited  to 
the  state.  76.! 


FORCIBLE    ENTRY    AND    DE- 
TAINEE. 

Where  a  complaint  was  filed  under 
the  forcible  entry  and  detainer  act, 
containing  a  statement  of  the  estate 
of  the  complainant  in  the  premises, 
and,  upon  the  trial,  a  motion  was 
made  by  complainant's  counsel  to 
strike  out  the  statement,  which 
motion  was  allowed.     Held — 

1.  That  there  was  no  power  in  the 
justice  to  order  the  amendment, 
and  the  complaint  remains  in  legal 
contemplation,  as  when  filed,  and 
so  there  is  no  defect  in  the  com- 
plaint. 

2.  That  inasmuch  as,  by  force  of  the 
construction  heretofore  given  to 
Section  23  of  the  act,  proof  of  the 
estate  of  the  complainant  was  no 
part  of  his  case  ;  therefore  that  the 
fact  of  the  allowance  of  the  amend- 
ment could  not  affect  the  proof  in 
the  case,  and  no  presumption  aiises 
therefrom  that  legal  proof  of  com- 
plainant's case  was  not  ofiered  at 
the  trial.     Wilson  v.  Bayley,      132 


FRAUDS  AND  PERJURIES. 

A  promise  to  make  or  endorse  a 
promissory  note  with  others,  for 
the  purpose  of  raising  money  to 
pay  the  debt  of  a  third  party,  ia 
within  the  statute  of  frauds.  Wills 
V.  Shinn,  138 

GUARDIAN. 

See  Bonds. 

INITIALS. 

See  Practice,  3,  12. 

INSURANCE. 

,  On  an  issue  whether  a  misdescrip- 
tion of  insured  premises  caused 
the  insurance  to  be  effected  at  a 
lower  premium  than  would  other- 
wise liave  been  charged,  the  com- 
j)any's  agent  through  whom  the 
policy  was  issued,  was  permitted 
to  swear  to  his  opinion  as  to  the 
rate  at  which  he  could  have  pro- 
cured insurance  of  the  premises, 
as  they  were,  from  other  companies, 
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and  his  knowledge  as  to  the  rate, 
actually  charged  by  other  com- 
panies lor  insurance  of  buildings 
of  similar  character.  Held,  that 
the  evidence  was  admissible,  in  the 
discreti'^n  of  the  trial  judge.  Mar- 
tin V.  Franklin  Fire  Ins.  Co.,         46 1 

1.  "Where  the  replication  in  a  suit  on 
a  policy  of  insurancy  in  reply  to  a 
plea  that  subsequent  insurances 
had  been  taken  out  in  violation  of! 
a  condition,  sets  up  notice  of  such 
subseq.uent  policies,  it  is  not  neces-, 
sary  for  the  defendant  to  prove  at; 
the  trial,  the  taking  out  of  suchi 
policies,  their  existence  being  ad-j 
mitted  by  tlie  issue.  Warbasse  v. I 
Sussex  Co.  M.  I.  Co.,  203 

3.  A  policy  issued  to  the  owner  of  a 
building,  in  which  the  money  is 
agreed  to  be  paid,  in  case  of  loss, 
to  a  designated  person,  is  a  con- 
tract with  such  owner,  and  is  liable 
to  be  defeated  by  the  violation  of 
any  of  its  conditions  by  such 
owner.  lb. 

INTEREST, 

By  a  special  act  of  the  legislature, 
approved  April  4th,  1872,  com- 
missioners authorized  to  improve 
the  Bergen  Line  Road,  were  em- 
powered to  let  the  work  by  con- 
tract, and  to  issue  certificates  of 
indebtedness,  in  payment  for  work 
done.  The  act  provided  that  such 
certificates  should  bear  interest  at 
the  rate  of  seven  per  cent.  The 
relators  contracted  for  the  work  by 
a  contract  in  writing,  bearing  date 
October  3d,  1878.  The  contract 
stipulated  for  payment  by  certifi- 
cates of  indebtedness,  payable  out 
of  assessments,  when  collected, 
bearing  interest  at  the  rate  of 
seven  per  cent.  When  the  act 
passed,  the  legal  rate  of  interest 
was  seven  per  cent.  When  the 
contract  with  the  relators  Avas 
made,  the  legal  rate  of  interest 
had  been  reduced  to  six  per  cent., 
by  the  gerijeral  statute  passed  Feb- 
ruary 26th,  1878.  Held— 
1.  That  the  act  of  1872,  tmder 
which  this  improvement  was  made, 
being  a  special  statute,  was  not  re- 


pealed by  the  general  statute  of 
1878,  regulating  interest. 
2.  That  tiie  contract  with  the  rela- 
tors for  certificates,  which  should 
bear  interest  at  the  rate  of  seven 
per  cent.,  was  a  legal  contract,  and 
that  by  its  terms,  the  relators  were 
entitled  to  have  certificates  issued 
to  them,  which  should  bear  inter- 
est at  that  rate,  notwithstanding 
the  reduction  of  the  rate  of  inter- 
est on  contracts  by  the  act  of  1878. 
State,  ex  rel.  CRourke,  v.  Dim/er,  327 


JUDGMENTS. 

A  release  under  seal  of  a  judgment, 
although  it  appears  that  the  con- 
sideration paid  for  such  release  is- 
less  than  the  judgment,  is  a  satis- 
faction of  the  judgment.  Braden 
V.  Ward,  51S 

See  Set-Off. 


JURISDICTION. 

1.  The  jurisdiction  of  a  state  court  is 
not,  ipso  facto,  suspended  by  the 
filing  of  a  petition  and  bond  for 
the  removal  of  the  cause  into  the 
federal  court.  In  cases  arising 
under  the  act  of  congress,  the 
question  of  jurisdiction  rests  upon 
this  principle,  if  the  case  be  one 
of  which  the  federal  court  has 
jurisdiction,  under  the  act  of  con- 
gress, upon  compliance  with  its 
provisions  for  the  removing  the 
cause,  the  jurisdiction  of  the  state 
court  is,  ipso  facto,  determined; 
but  if  the  cause  be  one  of  whicli 
the  federal  court  has  not  jurisdic- 
tion, under  the  act  of  congress,  or 
the  proceedings  to  remove  it  are 
not  in  compliance  with  the  act, 
the  state  court  retains  its  juiisdic- 
tion,  notwithstanding  a  petition 
and  bond  be  filed  for  that  purpose. 
National  Union  Bank  of  Dover  v. 
Dodge,  316 

3.  Whether  a  particular  cause  has 
been  removed  from  the  state  to 
the  federal  court,  by  the  proceed- 
ings to  effect  its  removal,  may  be 
decided  by  either  court ;  but  in 
case  of  a  conflict  of  decision,  the 
decision  of  the  federal  court  will 
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prevail,  and  if  it  be  ultimately 
decided  that  the  federal  court  had 
obtained  jurisdiction  over  the 
cause,  the  proceedings  in  the  state 
court,  subsequent  to  tlie  filing  of 
the  petition  of  appeal,  if  they  be 
not  considered  void,  as  being  coram 
non  judice,  will,  at  least,  be  re- 
versed as  erroneous.  76. 

3.  If  the  proceedings  on  the  part  of 
a  defendant  to  remove  the  cause 
into  the  federal  court  are  so  im 
perfect  as  not,  in  fact,  to  effect  a 
removal  of  the  cause,  the  suit  in 
the  state  court  is  not  stayed,  jjend- 
ing  the  decision  of  tiie  federal 
court  as  to  the  removal  of  the 
cause.  If  the  defendant  desires 
to  protect  himself  from  the  conse 
quences  of  proceedings  in  the  state 
court,  pending  a  decision  by  the 
federal  court  of  the  question  of  the 
removal  of  the  cause,  if,  in  fact 
the  decision  on  that  subject  be 
adverse  to  him,  he  should  obtain  a 
stay  of  proceedings  either  by  cer 
tiorari  or  by  an  order  of  the  state 
court  to  that  effect.  lb 

See  .Justices'  Courts,  6,  10. 


JUSTICES'  COUKTS. 

1.  It  is  a  proper  case  for  certiorari  to 
a  justice  of  the  peace,  where  the 
question  is  fairly  raised,  whether 
the  justice  had  authority  to  render 
any  judgment  between  the  parties.] 
Drake  v.  Berry,  60 

2.  Where  there  is  a  set-off  filed,  a 
discontinuance  without  consent  of  j 
defendant,  and  an  order  for  hear- 
ing subsequent  to  the  time  to 
which  an  adjournment  was  made,| 
on  the  request  of  the  defendant, 
no  judgment  can  be  given  against 
either,  and  an  appeal,  or  certiorari, 
may  be  brought  to  review  the 
judgment.  lb. 

3.  An  omission  in  the  summons  to 
describe  the  justice  of  the  j^eace 
as  of  the  county  for  which  he  is 
elected,  is  cured  by  appearance 
and  proceeding  without  objection. 
It  is  also  amendable  under  Section 
112  of  the  small  cause  act.         lb. 


4.  Where  there  has  been  a  mistrial 
of  tlie  cause  below,  this  court  may, 
under  Section  103  of  the  small 
cause  act,  order  a  re-hearing  before 
the  justice.  lb. 

5.  Where  the  state  of  demand,  in  an 
action  against  several  defendants, 
is  founded  upon  a  promise  of  the 
defendants  to  make  or  endorse  a 
note  for  the  amount  paid  by  the 
plaintiff  for  one  of  the  parties,  and 
the  case  proven  showed  valid  but 
distinct  claims  against  two  of  the 
defendants,  but  no  amendment  was 
made  at  the  trial,  or  nolle  prosequi 
entered  as  to  all  but  one  defendant 
below,  a  judgment  entered  against 
three  will  be  reversed.  Wells  v. 
Shinn,  .   138 

6.  An  appeal  will  lie  to  the  Court  of 
Common  Pleas  from  a  judgment 
rendered  in  a  court  for  the  trial  of 
small  causes,  in  an  action  of  debt 
qui  tarn,  to  recover  a  penalty  under 
the  game  act,  although  the  jus- 
tice's court  has  not  jurisdiction 
over  these  actions.  Williamson  v. 
Middlesex  Common  Pleas,  3S6 

.  Where  what  is,  in  form  and  color, 
a  judgment  is  entered  in  a  jus- 
tice's court,  in  an  action  where  the 
justice  has  not  jurisdiction,  the 
judgment  is  reviewable  either  by 
an  appeal  to  the  Court  of  Common 
Pleas  or  by  a  writ  of  certiorari.  lb. 

8.  A  filed  a  state'  of  demand  against 
B,  in  which  he  declared  upon  a 
guaranty  of  B,  to  pay  the  amount 
of  A's  sale  to  C.  On  tlie  trial 
before  the  justice,  he  proved  a  sale 
directly  to  B.  B  moved  for  a  non- 
suit, which  was  refused,  and  no 
amendment  of  state  of  demand  was 
made.  From  tliis  judgment,  B 
appealed.  Upon  the  trial  of  the 
appeal,  the  same  variance  appeared 
between  the  pleading  and  the  evi- 
dence, but  B  raised  no  objection 
upon  that  ground.  jFZeW— That  by 
his  silence  below,  lie  waived  his 
right  in  the  hearing  of  the  cause 
here  upon  certiorari,  to  insist  upon 
the  variance  as  error.  Bidts  v. 
French,  397 

9.  The  effect  of  the  third  proviso  in 
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the  first  section  of  the  act  to  in- 
crease the  jurisdiction  of  justices 
of  the  peace,  approved  March 
12th,  1879,  [Pamph.  L.,  p.  115,)  is 
merely  to  prevent  the  justices 
mentioned  in  the  proviso  from 
acquiring  the  increase  of  jurisdic- 
tion which  tlie  enactment  confers 
upon  justices  generally.  Sloat  v. 
McComb,  484 

See  Attachment,  1,  2,  3,  6,  7,  8. 


LACHES, 
^ee  Municipal  Corporation,  16. 

LEGAL  HOLIDAY. 

Depositions  taken  upon  a  legal  holi 
day,  upon  notice  to,  but  against 
the  objection  of  the  opposing 
counsel,  cannot  be  used.  -Wilson  v. 
Bayley,       -  132 

LEVY. 

See  Executions,  5. 

LIBEL. 
See  Costs,  6. 

LIEN. 
See  Executions,  7. 

LIMITATIONS,  STATUTE  OF. 

A  person  committed  certain  crimes 
at  a  time  more  than  two  years 
antecedent  to  the  finding  of  an 
indictment,  and  at  a  time  when 
the  law  barred  the  prosecution  for 
such  crimes  by  the  lapse  of  two 
years ;  after  two  years  had  run  and 
the  prosecution  was  thus  barred, 
the  legislature  repealed  the  act  of 
limitation,  and  extended  the  time 
three  years  beyond  the  original 
limit.  Held — Such  repeal  and  ex- 
tension were  valid.   State  v.  Moore, 

208 

See  Municipal  Corporations,  26. 


MANDAMUS. 

Mandamus  will  issue  to  the  dis- 
bursing officer  of  a  city  to  pay  a 
claim  which  has  been  allowed  by 
tiie  proper  municipal  authorities, 
where  no  good  cause  is  shown  for 
withholding  such  payment.  Clarke 
v.  Jersey  City,  94 

.  It  is  good  ground  for  refusing  the 
writ,  that  he  who  seeks  its  aid  is 
chargeable  with  unreasonable  de- 
lay in  making  his  claim.  lb. 

i.  A  mandarmis  directed  to  a  foreign 
corporation  engaged  in  business  in 
this  state,  commanding  the  per- 
formance of  some  duty  growing 
out  of  that  business,  may  be  legally 
served  upon  any  officer  of  the  com- 
pany in  this  state,  upon  whom 
lawful  service  could  have  been 
made,  according  to  the  ancient 
common  law,  if  the  corporation 
were  domestic.  Freeholders  of  Mer- 
cer v.  Penna.  E.  B.  Co.,  490 

1,  Where  the  thing  enjoined  by  the 
writ  was  the  building  of  a  bridge, 
service  upon  a  mere  financial 
oflicer  of  the  company  was  not 
sufiicient.  -^^^• 

5.  Upon  an  application  for  a  writ  of 
mandamus  against  the  township 
committee  of  Union,  to  compel 
them  to  borrow  money  to  pay  a 
judgment,  it  appears  that  a  de- 
mand was  made  upon  one  niember 
and  the  clerk  of  the  committee  to 
perform  this  duty,  on  May  24th, 
and  the  rule  to  show  cause  in  this 
case  was  allowed  June  1st  follow- 
ing, and  there  was  no  meeting  of 
the  township  committee  in  the 
interval.  IZeM— That  the  inter- 
val is  too  brief  to  support  a  pre- 
sumption of  a  refusal  of  the  com- 
mittee to  perform  their  duty.  Magie 
V.  Township  of  Union,  531 

6.  Mandamus  will  not  lie  to  a  town- 
ship committee  and  tlieir  treasurer, 
because  they  have  not  the  po\yer 
to  do  what  the  mandamus  applied 
for  would   direct.     Freeholders  of^ 

1     Ocean  v.  Tovmship  of  Lacey,       536 
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,  Mandamus  will  not  be  granted 
unless  the  case  shows  that  a  mani- 
fest duty  lins  been  neglected.  City 
of  Plainfiekl  v.  Munyon,  568 


MARRIED  WOMEN. 

1.  A  sale  of  chattels  made  by  a  hus- 
band to  his  wife,  unaccompanied 
by  a  delivery,  cannot  be  enforced 
in  an  action  at  law  );y  force  of  the 
statutes  of  this  state  relative  to 
married  women.  Woodruff  v.  Clark 
&  Apr/ar,  198 

2.  Goods  sold  by  a  husband  to  his 
wife,  but  not  delivered  to  her,  were 
seized  under  execution  by  the  cred- 
itors of  the  husband.  Held — That 
replevin  for  such  goods  would  not 
lie  in  favor  of  the  wife.  lb 

3.  The  right  of  a  feme  covert  as  a 
suitor,  considered.  Powers  v.  Totten 

442 

MASTER  AND  SERVANT. 

See  Negligence,  11, 12,  13. 

MECHANICS'  LIEN. 

1.  The  written  consent  which,  under 
the  lien  law,  will  bind  the  land  of 
tlie  owner  for  repairs,  contracted 
for  by  the  tenant,  must  be  absolute 
in  its  terms.     Hervey  v.  Gay,     168 

2.  Where  the  writing  relied  upon  as 
the  consent  of  the  owner,  to  the 
making  of  repairs  by  another,  con- 
tains a  clause  that  the  repairs  shall 
not  be  ait  the  expense  of  the  owner, 
it  is  not  consent  within  the  mean- 
ing of  the  eighth  section  of  the 
mechanics'  lien  law.  lb. 


MISJOINDER. 
See  Practice,  1,  4,  6. 

MISTRIAL. 
See  Justices'  Coukts,  4. 


MORTGAGE. 

Whenever  a  transaction  resolves  it- 
self into  a  security  for  a  debt,  it  is 
a  mortgage.  Tlie  right  of  redemp- 
tion must  exist,  to  constitute  a 
mortgage,  so  that  the  debtor  shall 
be  entitled  to  a  release  of  his 
property,  on  the  payment  of  the 
debt.     Wilmerding  v.  Hoguet,     476 

^S'ee  Damages. 


MUNICIPAL    CORPORATIONS. 

/.  Powers,  Liabilities,  &c. 
II.  Assessments. 
III.  Charters  of  Particular  Cities. 

I.  Powers,  Liabilities,  &c. 

1.  Mandamus  will  issue  to  the  dis- 
bursing officer  of  a  city  to  pay  a 
claim  which  has  been  allowed  by 
the  proper  municipal  authorities, 
where  no  good  cause  is  shown  for 
withholding  such  payment.  Clarke 
V.  Jersey  City,  94 

2.  It  is  good  ground  for  refusing  the 
writ,  that  he  who  seeks  its  aid  is 
chargeable  with  unreasonable  de- 
lay in  making  liis  claim.  lb. 

3.  Where  the  charter  of  a  municipal 
corporation  commits  the  decision 
of  a  matter  to  the  common  council, 
and  is  silent  as  to  the  mode,  such 
decision  may  be  made  by  resohi- 
lution,  and  need  not  be  by  ordi- 
nance. City  of  Burlington  v.  Den- 
niion,  165 

4.  The  appointment  of  a  committee 
to  make  the  purchase  of  a  fire- 
engine,  is  plenary  evidence  of  the 
determination  of  the  coimcil  to 
make  the  purchase  ;  the  passage  of 
an  ordinance  or  resolution  is  not 
required.  lb. 

5.  A  common  council  may  delegate 
power  to  a  committee  to  act  for  it, 
and  a  contract  made  by  such  com- 
mittee will  bind   the  corporation. 

lb. 

6.  The  "  street  commissioners  of 
Greenville,"     by     virtue    of    the 
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several  acts  of  the  legislature  re 
ferred  to,  were  a  quasi  corporation, 
and  had  power  to  seal  the  certifi 
cate  of  indebtedness  sued  on. 
English  v.  Mayor,  &c.,  of  Jerxey  City, 

275 

7.  Power  in  a  municipal  corporation 
to  regulate  and  license  a  business 
or  trade,  confers  no  power  to  im 
pose  a  tax  upon  such  business  or 
trade.     3luhleinbrinck   v.    Comm'rs, 

364 

8.  The  rules  and  regulations  which  a 
corporation  may  make  in  respect 
to  business  or  trade,  under  its 
police  power,  are  such  only  as 
have  relation  to  the  public  health, 
morals,  and  order  of  the  commnn 
ity.  76. 

9.  An  ordinance  passed  by  a  muni- 
cipal corporation,  whicli  imposes  a 
greater  penalty  for  its  violation 
than  is  authorized  by  the  charter, 
is  void.     Leland  v.   Commissioners. 

375 

10.  Where,  under  an  act  of  the  legis 
lature  authorizing  the  appointment 
of  commissioners  to  lay  out  and 
establish  public  roads  and  streets, 
said  commissioners,  in  the  execu- 
tion of  their  duties,  ordered  sur- 
veys and  maps  to  be  made.    Held — 

1.  That  the  authority  of  the  commis- 
sioners to  incur  the  expense  thereof 
is  necessarily  implied  from  the 
provisions  of  the  act,  which  re 
quires  the  surveys  as  indispensable 
in  performing  the  work  they  were 
directed  to  do. 

2.  Altliough  the  act  contains  no 
express  provision  for  compensation 
for  such  services,  the  corporations 
represented  by  the  commissioners 
are  chargeable  with  the  expense. 
Onderdonk  v.  Plainfield,  480 

II.  Assessments. 

11.  "Where  constructive  notice  by  ad- 
vertisement and  sending  by  mail 
to  the  post-office  address  is  pro- 
vided for  in  a  statute  relating  to 
public  improvements,  a  compli- 
ance with  the  statute  will  be  suffi- 
cient evidence  of  notice.  If  the 
party  appeared   at   the   time   and 
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place  designated,  and  was  heard, 
there  can  be  no  objection  after- 
wards to  the  formality  of  the 
notice.  State,  Forbes,  pros.,  v. 
Elizabeth,  56 

12.  The  assessment  must  relate  to  the 
time  when  the  improvement  was 
made,  and  not  to  its  condition  after 
several  years'  exposure  and  wear 
upon  it,  and  where  a  liberal  allow- 
ance for  defects,  and  excess  of  costs 
over  benefits  is  shown,  tlie  assess- 
ment will  not  be  set  aside.  76. 

13.  The  payment  of  a  city  assessment 
under  protest,  will  not  enable  the 
payer  to  recover  the  money  so 
paid,  upon  oflering  to  sIkjw  that 
part  of  such  assessment  was  illegal. 
Fuller  V.  City  of  Elizabeth,  427 

14.  An  assessment  is  conclusive  until 
set  aside  by  a  direct  proceeding  for 
that  purpose.  76. 

15.  The  case  of  Davenport  v.  City  of 
Elizabeth,  12  Vroom  362,  affirmed. 

76. 

16.  Laches,  in  suing  out  a  writ  to 
review  an  assessment,  or  a  statu- 
tory limitation  as  to  time,  will 
bar  all  complaint  except  as  to  the 
constitutionality  of  the  law  under 
which  the  assessment  was  levied. 
Kirkpatrick  v.  Commissioners,      510 

17.  A  law  directing  an  assessment  for 
street  improvements  to  be  imposed 
upon  the  lots  of  land  in  front  of 
which  the  work  is  done,  is  valid  as 
to  the  flagging  and  curbing  of  side- 
walks, and  invalid  as  to  gutters, 
which  are  a  part  of  the  roadway. 

76. 

18.  When  a  common  council,  with 
power  to  remove  one  commissioner, 
improperly  removes  three  and  re- 
appoints the  two  improperly  re- 
moved, with  an  additional  one, 
and  the  three  proceed  and  make 
an  assessment,  it  will  not  be  affected 
by  such  improper  removal  of  the 
two.  State,  Simmons,  pros.,  v. 
Passaic,  524 

19.  A  was  assessed  one- third  of  the 
entire    expense    of     a    sidewalk 
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grading,  nearly  all  of  which  was 
done  in  front  of  the  property  of 
otliers,  while  he  did  nearly  all  his 
own  grading.  The  assessment 
against  him  of  the  whole  cost,  inj 
the  proportion  of  his  frontage  tol 
the  entire  frontage,  set  aside.      lb. 

20.  The  act  of  the  8th  of  April,  1875, 
{Pamph.  L.,  p.  519,)  entitled  "A 
furjher  supplement  to  an  act  en-j 
titled  'An  act  to  improve  Paterson 
avenue,'  "  &c.,  is  valid,  as  it,  when 
properly  construed,  does  not  leave 
it  to  the  uncontrolled  discretion 
of  the  commissioners  to  tix  the 
amount  to  be  paid  by  the  county. 
State.,  Freeholders  of  Hudson,  pros., 
V.  Road  Comm'rs,  608 

21.  The  direction  of  this  act  is  to  put 
the  costs  of  the  improvement,  to 
the  extent  of  the  special  benefit,  on 
the  land-owner,  and  the  surplus  of 
such  cost  on  the  county  at  large. 

lb. 

22.  A  statute  that  provides,  in  pro- 
ceedings of  assessments  for  public 
improvements,  for  a  hearing,  on 
notice  to  all  parties  interested,  be- 
fore the  Court  of  C  "mmon  Pleas, 
to  which  court  the  commissioners 
are  to  report,  cannot  be  declared 
void  on  the  ground  that  such  par- 
ties are  not,  in  the  first  instance, 
given  a  hearing  before  such  com- 
missioners.     Wilson  V.  Karle,     612 

23.  It  is  a  legislative  function  to  de- 
cide the  kind  of  hearing  that  is 
proper.  lb. 

24.  A  law  requiring  assessments  for 
special  benefits  in  laying  a  street, 
may  restrict  the  area  of  assessment 
to  the  lands  fronting  on  such  im- 
proved street.  State,  Society,  &c., 
pros.,  V.  Paterson,  615 

25.  Such  assessments  depend  for  their 
justification  on  ancient  usage.     lb. 

26.  When  an  assessment  has  been 
made  for  municipal  improvements, 
and  paid,  and  subsequently  such 
assessment  is  vacated  and  set  aside 
and  a  re-assessment  made  for  a 
less  sum  than  the  original  assess- 
ment, an  action  will  lie  to  recover 


the  difference  between  the  first  and 
second  assessments.  Mayor,  &e., 
of  Jersey  City  v.  Green,  627 

27.  The  right  of  action  accrues  by 
reason  of  the  setting  a«ide  of  the 
assessment,  and  such  right  cannot 
be  barred  by  the  statute  of  limita- 
tions until  the  running  of  six 
years  after  that  act.  lb. 

28.  The  state  of  the  case  agreed  upon 
by  counsel  having  admitted  that 
the  assessments  in  question  were 
"set  aside  and  vacated  by  the 
board  of  finance  and  taxation,  &c., 
and  a  new  assessment  made,"  and 
such  admissions  not  being  qualified 
by  reservations,  or  by  allegations 
of  informalities  or  defects,  the 
legal  presumption  must  be  in  favor 
of  the  correctness  and  legality — if 
such  legality  be  possible — of  the 
official  action.  lb. 

29.  The  act  of  March  7th,  1877, 
(Rev.,  p.  1357,  ^  6,)  authorizes  the 
vacation  of  the  entirety  of  void 
assessments,  and  is  not  restricted 
to  such  as  are  unpaid.  Edwards  v. 
Jersey  City,  11  Vroom  176,  dis- 
tinguished, lb, 

III.  Charters  of  Particular  Cities. 

1.  Charter  of  Burlington. 

30.  AjTproval  of  the  mayor  of  the 
proceedings  of  a  city  council,  is 
essential  to  their  validity  only  by 
special  requirement  of  the  charter. 
Under  the  charter  of  the  city  of 
Burlington,  the  requiring  such 
approval  is  restricted  to  ordi- 
nances, and  doe,s  not  include  reso- 
lutions of  the  council.  City  of 
Burlington  v.  Dennison,  165 

2.  Charter  of  Camden. 

31.  Section  26  of  the  charter  of  the 
city  of  Camden,  [Pamph.  L.  1871, 
p.  224,)  enacting  that  the  city 
council  shall  be  the  sole  judge  of 
the  election  returns,  and  qualifica- 
tion of  its  own  members,  is  not 
repealed  by  the  act  entitled  "An 
act  to  regulate  elections,"  (April 
18th,   1876,   iZev.  p.  355,)   giving 

1    jurisdiction   to   Circuit  Courts  to 
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hear  and  determine  contested  elec-,[ 
tions  of  connty,  township,  or  cityj 
officers.  There  is  no  general  re-!| 
pealing  clause,  and  if  there  were,ij 
it  would  not  reijeal  the  special' 
provis-ion  of  this  charter.  Henry 
V.  City  Council  of  Camden,  335 

32.  Under  the  charter  of  the  city  of 
Camden,  an  accountant  of  the! 
finance  committee  cannot  be  ap- 
pointed otherwise  than  by  an  ordi-{ 
nance  of  the  common  coiincil.j 
Bidgeway  v.  Michellon,  405! 

3.  Charter  of  Elizabeth. 

33.  This  court  having  set  aside  an 
assessment  for  street  paving,  in 
the  city  of  Elizabeth,  as  to  the 
prosecutors  in  certiorari  only,  the 
city  council  was  thereupon  author- 
ized, by  the  supplement  of  the  city 
charter,  {Pamph.  L.,  p.  754,  §  13,) 
to  vacate  the  assessment  in  toto, 
and  proceed  to  levy  a  new  one. 
Watson  V.  City  of  Elizabeth,         508 

4.  Charter  of  Hoboken. 

34.  An  "improvement  certificate"  of 
the  city  of  Hoboken  provided  that 
the  city  should  make  and  collect 
an  assessment  for  the  improve- 
ment with  due  diligence,  and  that 
in  case  the  assessment  should  not 
be  collected  to  meet  the  certificate 
within  two  years  from  the  date  of 
confirmation,  the  city  would  pay 
the  amount  of  the  certificate,  upon 
thirty  days'  notice  of  default  in 
the  collection  of  the  assessment. 
Held— 

1.  That  the  confirmation  of  an 
illegal  assessment  would  fix  the 
date  from  which  the  two  years 
would  run. 

2.  That  though  the  assessment  was 
set  aside  on  certiorari,  before  it 
could  be  collected,  and  within  two 
years,  still  the  date  would  remain 
fixed. 

3.  That  the  default  of  which  thirty 
days'  notice  was  required,  was 
the  mere  non-collection  for  two 
years. 

4.  That  the  duty  to  pay  out  of  gen- 
eral funds  arose  if  the  assessment 
legally  levied  was   inadequate   to 


meet  the  certificate.  Dime  Savings 
Institution  v.  Hoboken,  2S3 

5.  Charter  of  Jersey  City. 

35.  Tlie  charter  of  Jersey  City 
{Pamph.  L.  1871,  p.  1126,  ?  66,") 
provides  that  no  certiorari  shall  be 
granted  or  allowed  to  stay  any 
proceeding  (except  the  collection 
of  final  assessments)  for  any  street 
or  sewer  improvement,  unless  the 
writ  be  allowed  before  *  *  *  the 
making  of  the  contract,  in  case  a 
contract  is  to  be  made ;  provided, 
that  if  the  applicant  shall,  before 
the  making  of  such  contract,  file 
*  *  *  a  written  notice  of  his 
purpose  to  apply  for  such  writ,  then 
the  writ  may  be  allowed  within 
thirty  days  thereafter.  Oreen  v. 
Jersey  City,  118 

36.  By  a  supplement  to  the  charter, 
{Pamph.  L.  1873,  p._406,  ^  23,  24,) 
it  is  provided  that  if,  at  the  hear- 
ing of  property-owners  before  the 
board  of  public  works — which  is 
held  previous  to  the  making  of  the 
contract — a  remonstrance  against 
such  improvement  shall  be  pre- 
sented, signed  by  the  owners  of 
the  property  liable  to  one-half  of 
the  assessment  therefor,  the  said 
board  shall  proceed  no  further  with 
said  improvement.     Held — 

1.  That  where  a  prima  facie  case 
was  presented  to  this  court,  show- 
ing that  such  a  remonstrance  had 
been  presented  at  a  hearing,  and 
that  thereafter  the  board  proceeded 
to  make  a  contract,  that  a  writ  of 
certiorari  allowed  after  the  making 
of  the  contract,  to  bring  up  the 
contract  and  proceedings,  would 
be  retained,  although  no  notice  of 
a  purpose  to  apply  for  it  had  been 
given. 

2.  That,  upon  the  assumption  that 
such  remonstrance  was  filed,  the 
making  of  the  contract  was  not  a 
part  of  the  statutory  proceeding, 
but  outside  of  it,  and  so  the  statu- 
tory limitation  of  the  right  to 
review  by  certiorari  did  not  apply 
to  it.     lb. 

37.  Under  the  charter  of  Jersey  City, 
{Pamph.  L.  1871,  p.  1126,)  and  the 
supplement,  {Pamph.  L.   1873,  p. 
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406,)  if  remonstrances  against  an' 
improvement  are  presented  to  the! 
board  of  public  works,  signed  by 
the  owners  of  property  liable  to| 
more  than  one-half  the  assessment  j 
therefor,  at  or  before  the  time  fixed; 
for  hearing,  the  board  can  proceed! 
no  further  with  the  improvement.! 
In  reckoning  tlie  remonstrants,  all! 
remonstrances  presented  after  the 
proceeding  is  commenced,  and  up 
to  and  on  the  day  fixed  for  hear- 
ing, are  to  be  considered,     lb.  565 

38.  Under  the  charter  of  Jersey  City, 
(Famph.  L.  1871,  p.  1126,)  and  the 
supplement  tliereto,  (Pajnph.  L. 
1873,  p.  406,)  after  remonstrances 
against  all  improvements  present- 
ed to  the  board  of  public  works, 
signed  by  the  owners  of  property 
liable  to  more  than  one-half  the 
assessment  for  such  improvement, 
and  no  adjournment  of  the  pro- 
ceeding is  had,  and  no  new  notice 
is  given  to  the  parties  interested, 
the  board  cannot  proceed  with  the 
improvement,  although,  after  the 
day  fixed  for  hearing,  certain  of 
the  remonstrants  Avithdraw  their 
opposition  and  erase  their  names 
from  the  remonstrance.  Jersey  City 
Brewery  Co.  v.  Jersey  City,  575 

6.  Chartei'  of  Morristovm. 

39.  There  is  no  authority  given  by 
the  charter  of  Morristown  or  its 
supplements,  nor  by  the  act  of 
1848,  {Eev.,  p.  1149,  pi.  56,)  where- 
by the  common  council  can  make 
an  addition  to  an  assessment,  when 
the  person  assessed  does  not  appeal. 
State,  Ward,  pros.,  v.  Briant,      625 

7.  Charter  of  Newark. 

40.  The  estate  which  the  owner  has 
in  lands  in  the  city  of  Newark, 
may  be  sold  for  personal  taxes 
assessed  against  him,  before  resort- 
ing to  his  personal  property.  State, 
Macknet,  pros.,  v.  Newark,  38 

41.  By  the  seventy-seventh  section 
of  the  charter  of  Newark,  taxes 
assessed  upon  real  estate  have 
priority  over  mortgages,  but  taxes] 
assessed  upon  personal  property  of 


the  owners  of  land,  have  not  sucb 
priority,  lb, 

8.  Charter  of  Passaic. 

42.  A  provision  in  the  charter  of  city 
of  Passaic  directing  prosecutions 
for  the  offence  of  selling  malt 
liquor  without  license,  to  be  had 
before  any  justice  of  the  peace  of 
the  county  of  Passaic,  gives  cog- 
nizance to  the  justice  as  a  special 
magistrate,  and  not  as  a  court  for 
the  trial  of  small  causes.  Greely 
ic,  87 


43.  No  appeal  or  trial  by  jury  being 
given  by  the  act,  neither  is  a  right 
of  the  defendant.  lb. 

44.  The  complaint  should  aver  that 
the  defendant  was  at  the  time  of 
the  sale  unlicensed,  but  such  nega- 
tive averment  need  not  be  proved 
by  the  plaintiff.  It  will  be  taken 
as  true,  unless  the  defendant  prove 
the  license,  it  being  a  fact  pecu- 
liarly within  his  knowledge.       lb, 

45.  The  charter  of  the  city  of  Passaic 
provides  for  the  recovery  of  penal- 
ties incurred  for  a  violation  of 
municipal  ordinances,  by  an  action 
of  debt  in  the  name  of  the  city  of 
Passaic,  for  the  use  of  the  city,  be- 
fore any  justice  of  the  peace  of 
said  county.  Held — That  this 
meant  an  action  of  debt  before  a 
justice  sitting  as  a  court  for  the 
trial  of  small  causes,  and  that  the 
defendant  was  entitled  to  trial  by 
jury  provided  by  the  justice's  court 
act.     G'reely  v,  Passaic,  429 

9,  Charter  of  Plainfield. 

46.  The  city  judge  in  Plainfield  has 
power  to  issue  warrants  for  the  col- 
lection of  taxes  in  arrears,  but 
only  when  a  list  of  the  delinquent 

I     taxpayers  has   been  duly  returned 

i     to  him  by  the  proper  ofiicer.     City 

of  Plainfield  v.  Runyon,  568 

10.  Charter  of  Eahway. 

47.  When  a  statute  is  drafted  in  clear 
and  unambiguous  language,  and 
the  literal  meaning  of  the  language- 
leads  to  no  absurd  result,  and  is 
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not  repugnant  to  other  parts  of  the 
statute  or  to  other  acts  in  pari 
materia,  such  literal  meaning 
should  be  accorded  to  the  act 
in  its  exposition.  Money  col- 
lected by  the  i-eceiver  of  taxes  of 
the  city  of  Kahway,  from  taxes 
levied  upon  the  real  estate  in  a 
certain  district  known  as  the  fire 
and  water  district,  for  the  support 
of  the  water-works  of  such  city,  is, 
by  force  of  Section  83  of  the  gen- 
eral tax  act,  liable,  in  the  first 
instance,  to  the  payment  of  the 
state  and  county  quota  of  taxes. 
Water  Commissioners  v.  Brewster, 
125 
11.  Charter  of  Trenton. 

48.  Under  Section  85  of  the  charter 
of  Trenton,  {Pamph.  L.  1874,  p. 
84,)  an  advertisement  of  sale  "  for 
benefits  arising  and  for  money  laid 
out  and  expended,"  &c.,  instead  of 
"for  so  much  money  laid  out  and 
expended,"  is  not  irregular ;  and 
"the  shortest  period  of  time"  is 
equivalent  to  "  the  lowest  term  of 
years."  State,  Hutchinson,  pros.,  v. 
Trenton,  72 

49.  The  treasurer  of  the  city  may  sell 
and  purchase  lots,  by  resolution  of 
the  common  council  directing  him 
to  make  sale,  under  Section  83  of 
the  charter  and  Section  7  of  the 
supplement  of  1875.  Pamph.  L., 
p.  346.  lb. 

-50.  This  power  may  be  delegated  to 
the  treasurer  as  a  ministerial  duty, 
for  which  agents  or  committees 
may  be  appointed.  lb. 

■61.  An  ordinance  of  the  city  of  Tren- 
ton, which  provides  that  orders  for 
the  payment  of  money,  drawn 
upon  the  city  treasurer  by  direc- 
tion of  the  common  council,  shall, 
after  presentation  and  non-pay- 
ment thereof,  bear  interest  at  the 
rate  of  five  per  cent,  per  annum, 
is   valid.     Naar  v.  City  of  Trenton, 

500 

NEGLIGENCE. 

1.  A  ferryman  is  not  chargeable  for 
the  absolute  safety  of  property  re- 
tained by  a  passenger  in  his  own 


custody  and  under  his  own  con- 
trol. Dudley  \ .  Camden  and  Phila. 
Ferry  Co.,  25 

2.  The  property,  in  such  cases",  is  not 
at  the  sole  risk  of  either  party. 
The  ferryman  undertakes  for  its 
safety,  as  against  any  defects  in  his 
boat,  or  the  want  of  proper  appli- 
ances for  its  security,  as  well  as  for 
the  skill  and  care  of  himself  and 
his  servants.  The  passenger  is 
bound  to  exercise  ordinary  care 
and  skill  in  its  management ;  and 
if  he  is  guilty  of  negligence  con- 
tributory to  tlie  injury,  he  cannot 
recover.  lb. 

3.  Where  the  ferryman  carries  the 
property  gratuitously,  he  is  liable 
only  for  gross  negligence.  lb. 

4.  It  is  a  part  of  the  rule  of  contribu- 
tory negligence  that  the  plaintiff's 
negligent  act  must  proximately 
contribute  to  his  injury  ;  but  if  it 
so  contribute,  the  comparative  de- 
grees of  the  plaintiflfs  and  defend- 
ant's negligence  will  not  be  con- 
sidered. Pennsylvania  R.  R.  Co.  v. 
Righter,  180 

5.  If  the  case  presents  a  fairly  debat- 
able question  whether  the  plain- 
tiff's negligent  conduct  did  so  con- 
tribute, the  solution  of  that  ques- 
tion is  for  the  jury;  but  if  it 
clearly  appears  that  such  conduct 
did  contribute,  then  the  court 
should  direct  a  non-suit.  lb. 

6.  It  is  a  primary  rule  of  legal 
caution  that  a  person  about  to  cross 
a  railroad  is  bound  to  use  his  eyes 
and  ears,  to  watch  for  sign-boards 
and  signals,  to  listen  for  bell  and 
whistle,  and  to  guard  against  the 
approach  of  trains  by  looking  each 
way  before  crossing.  lb. 

7.  The  failure  of  the  company  to  pro- 
vide or  give  a  statutory  signal  will 
not  relieve  a  person  from  making 
this  observation,  if  he  has  an  op- 
portunity, by  a  view  of  the  road, 
to  avoid  danger.  lb. 

8.  A  servant  driving  a  carriage  along 
a  street  crossing  a  railroad,  and 
having,  while  yet  at  a  point  dis- 
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tant  over  thirty  feet  from  the  rail- 
road track,  a  view  of  the  same  for 
a  mile  to  tlie  soiitli,  drove  across 
the  track,  and  the  rear  of  his 
wagon  was  struck  by  a  train  com- 
ing Irom  the  south,  and  the  wagon 
was  demolished  and  the  persons 
within  it  injured.     Held — 

1.  That  the  negligent  act  of  the 
servant  contributed  to  the  injury. 

2.  That  the  fact  that  a  train  was 
just  starting  from  a  station  one- 
quarter  of  a  mile  north,  and  blow- 
ing a  whistle,  could  not  have  dis- 
tracted the  servant's  attention  so 
as  to  relieve  him  from  his  duty  to 
look  south.  lb. 

9.  The  Delaware,  Lackawanna  and 
Western  Eailroad  Company  hav- 
ing legislative  authority  to  con- 
struct a  tunnel  through  Bergen 
Hill,  contracted  with  M.  to  do  the 
work,  The  tunnel  was  driven 
through  rock,  was  begun  in  1873, 
and  completed  in  1877.  M.  con- 
structed near  the  eastern  end  of 
the  tunnel,  and  ■within  the  limits 
of  Jersey  City,  a  magazine  for  the 
explosive  maieruils  which  he  used 
in  blasting.  In  1876,  at  night,  the 
materials  exploded,  doing  great 
damage  to  property,  and  injuring, 
among  the  property,  some  houses 
belonging  to  C.  In  a  suit  brought 
to  recover  damages  for  the  injury— 
Held— 

1.  That  the  legislative  authority  to 
a  private  corporation,  or  an  indi- 
vidual, to  do  a  work  for  its  or  his 
own  profit,  does  not  include  author-, 
ity  to  use,  at  whatever  hazard  to  the: 
persons  or  properly  of  others,  dan-! 
gerous  materials,  even  though  they 
are  necessary  to  the  convenient' 
prosecution  of  the  work.  I 

2.  They  will  be  liable  for  the  in-' 
jury,  although  no  negligence  or 
■want  of  skill  in  executing  the 
work  is  proved,  and  liable  for! 
actual  damages,  even  though  theyj 
show  that  they  have  done  the' 
work  in  the  most  careful  manner.  | 
McAndrews  v.  CoUerd,  189, 

10.  Where  a  nuisance  complained  of; 
is  a  public  nuisance,  no  degree  of  | 
care  will  relieve  a  party  from 
liability  to  respond  for  damages 
arising  from  it.  /6.' 


11.  In  a  suit  by  a  servant,  the  negli- 
gence by  which  he  is  injured,  to 
be  actionable,  must  be  that  of  tiie 
master,  or  such  as  can  be  imputed 
to  the  master.  Smith  v.  Oxford 
Iron  Co.,  467 

12.  To  constitute  persons  fellow  ser- 
vants, they  need  not  be  on  a  parity 
of  service ;  it  is  sufficient  if  they 
be  engaged  in  the  same  common, 
work  and  acting  for  tlie  accoai- 
plishment  of  the  same  general 
purpose.  lb. 

13.  A  corporation  is  liable  to  its  ser- 
vant for  the  negligence  of  its 
president,  who  is  its  chief  execu- 
tive officer,  in  the  discharge  of 
those  duties  which  the  corpora- 
tion owes  to  its  servants.  In  that 
case,  the  negligence  of  the  presi- 
dent is  the  negligence  of  the  com- 
pany itself.  lb. 


NEW  TEIAL. 
See  Practice,  10,  11. 

NOTICE. 

Where  constructive  notice  by  adver- 
tisement and  sending  by  mail  to 
the  post-office  address  is  provided 
for  in  a  statute  relating  to  public 
improvements,  a  compliance  with 
the  statute  will  be  sufficient  evi- 
dence of  notice.  If  the  party 
appeared  at  the  time  and  place 
designated,  and  was  heard,  there 
can  be  no  objection  afterwards,  to 
the  formality  of  the  notice.  Slate, 
Forbes,  pros.,  v,  Elizabeth,  56 

See  Bills  and  Notes,  1. 

Municipal     Corporations, 

22,  38. 

NOTICE  TO  QUIT. 

If  a  party  be  let  into  possession 
under  a  contract  to  purchase,  and 
the  purchase  be  not  afterwards 
completed,  he  is  not  to  be  regarded 
as  tenant  to  the  vendor,  in  such' 
sense  as  to  entitle  him  to  three 
months'  notice  to  quit,  but  he  may 
be  ejected  after  demand  of  posses- 
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sion,  unless  there  be,  in  the  con- 
tract, something  to  the  contrary. 
Boss  V.  Van  Aulen,  49 


NUISANCE. 

l.A  house  in  which  unlawful  sales 
of  liquor  are  hahitually  made,  is 
an  indictable  nuisance,  although 
there  is  a  city  ordinance  prescrib- 
ing penalties  for  such  sales,  as 
such  traffic  is  not  only  a  breach 
of  the  city  law,  but  is  also  forbid- 
den by  the  state  law.  Meyer  v. 
State,  145 

2.  Where  a  nuisance  complained  of 
is  a  public  nuisance,  no  degree  of 
care  will  relieve  a  party  from  lia- 
bility to  respond  for  damages  aris- 
ing from  it.  3IcAndrews  v.  Col- 
lerd,  189 

3.  An  excavation  adjoining  a  public 
highway,  or  so  near  thereto  that  a 
person,  lawfully  and  with  oi-dinary 
care,  using  the  way,  might,  by 
accident,  fall  into  it,  is  per  se 
nuisance,  unless  proper  means  are 
adopted  to  guard  against  the  occur 
rence  of  such  accidents.  State  v 
Society,  &c.,  504 

4.  Whether,  if  the  excavation  existed 
before  the  highway  was  laid  out, 
the  land-owner  is  bound  to  pro- 
vide guards  against  persons  falling 
into  it,  qucere  ?  But,  in  an  indict- 
ment against  the  land-owner  for 
maintaining  the  nuisance,  the  pre- 
existence  of  the  highway  need  not 
be  averred.  2b. 

Sae  Criminal  Procedure,  1,  4. 


OFFICERS. 

The  act  of  March  5th,  1873,  provided 
for  the  election  of  a  county  col- 
lector in  the  county  of  Ocean.  Sec- 
tion 1  provided  that,  at  the  first 
election  for  members  of  the  gen- 
eral assembly  after  the  passage  of 
the  act,  and  at  such  election  every 
third  year  thereafter,  there  should 
be  chosen  a  county  collector,  who 
should  hold  his  office  for  the  term 
of  three  years.    The  second  sec- 


tion provided  that,  in  case  of  a 
vacancy  in  the  office,  tiie  vacancy 
should  be  supplied  by  the  board 
of  chosen  freeholders  until  the 
general  election  next  succeeding 
the  happening  of  the  vacancy,  and 
that  the  person  elected  or  appoint- 
ed to  the  vacancy  might,  on  giving 
bond,  enter  upon  the  said  office, 
and  continue  to  hold  the  same 
until  his  successor  had  been  elected 
at  the  next  general  election,  and 
given  bond.  R.  was  elected  to  the 
said  office  in  1873,  and  lield  until 
after  the  general  election  in  1874, 
when  he  resigned.  S.  was  elected 
to  the  vacancy,  by  the  board  of 
freeholders,  in  1874,  and  at  the 
next  general  election,  held  in  1875, 
J.  was  elected.  Held — That  the 
election  of  J.,  in  1875,  was  for 
three  years  from  the  time  of  his 
election,  and  not  until  the  expira- 
tion of  the  term  for  which  E., 
whose  place  was  supplied,  was 
elected.  Jimison  v.  State,  ex  rel. 
Cowpertkwuite,  159 


PARTIES. 

See  Practice,  1,  4,  5,  6, 


PENALTIES. 

1.  In  a  summary  proceeding  for  a 
penalty,  an  exception  in  the  stat- 
ute, though  not  in  the  enacting 
clause,  must  be  shown  to  be  inap- 
plicable in  the  case  by  proper  aver- 
ments.    Doughty  v.  donover,       193 

2.  The  conviction  must  contain  suffi- 
cient of  the  evidence  to  show  the 
legal  propriety  of  the  judgment 
founded  upon  it.  lb. 


PLANK  ROADS. 
See  Turnpikes. 

PLEADING. 

1.  The  certificate  being  the  founda- 
tion of  tiie  action,  ''  nil  debet"  not 
a  good  plea.  EnrjUsh  v.  Mayor,  cfec, 
of  Jersey  City,  275 
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2.  The  plea  of  ^'non  est  factum"  prop- 
erly tenders  the  issue  whether  the 
specialty  was  InwfuUy  sealed  by 
the  commissioners,  and  if 
whether  it  is  the  deed  of  the  de- 
fendants bv  force  of  tlie  act  of 
February  4th,  1873.  lb. 

3.  That  a  plea  is  argumentative  and 
has  an  improper  conclusion,  is  not 
ground  for  general  demurrer,  but 
is  ground  for  striking  out  the 
plea.  Dime  Savmgs  Institution  v. 
Hoboken,  283 

POOR. 

l.The  place  of  birth  is,  prima  facie, 
the  place  of  one's  settlement,  but 
this  may  be  overcome  by  showing 
a  different  derivative  settlement 
from  the  father,  either  communi 
Gated  at  birth  or  acquired  while 
the  child  is  unemancipated.  Over- 
seers of  Shrewsbury  v.  Holmdel,  373 

2.  The  birthplace  of  the  father  will 
be  taken  as  his  settlement,  in  the 
absence  of  proof  of  one  derived 
from  his  parents  or  subsequently 
acquired.  lb. 

3.  The  place  of  the  legal  settlement; 
of  the  father  is  the  place  of  the 
legal  settlement  of  his  legitimate! 
children.  The  birthplace  of  suchj 
children  is  the  place  of  legal  set-' 
iXemQui  prima  facie  only,  and  until; 
the  place  of  legal  settlement  of 
their  parents  is  known.  Overseer^ 
of  Madison  v.   Overseer  of  Monroe, 

493 
I 

4.  Upon  certiorari,  when  the  facts  are 
not  certified,  this  court  must  infer 
such  facts,  necessary  to  support 
the  judgment  below,  as  can  be 
reasonably  inferred  from  the  evi- 
dence returned.  lb. 


PRACTICE. 

1.  In  case  of  a  misjoinder  of  defend- 
ants, and  no  notice  given  by  the 
defendants  of  such  misjoinder, 
according  to  the  practice  act,  the 
plaintiff  is  not  entitled  to  a  ver- 
dict against  all  the  defendants,  un- 
less such  verdict  be  warranted  by 


the  proofs.    Patterson  v.  Loughridge 
and  Powers,  21 

2.  In  such  a  state  of  the  proceedings, 
the  plaintiff  cannot  be  non-suited, 
if  he  proves  a  case  against  any  of 
the  defendants,  but  will  have  a 
verdict  against  such  only  as  are 
proved  to  be  liable.  lb. 

3.  Initials  cannot  be  used  for  the 
Christian  names  of  parties  to 
actions,  except  in  cases  of  parties 
described  by  initial  letters  in  bills 
of  exchange,  promissory  notes,  or 
other  written  instruments,  under 
Section  28  of  the  practice  act. 
Elberson  v.  Richards,  69 

4.  A  plaintiff  cannot  join  in  one 
action  distinct  claims  against  sev- 
eral  defendants.     Wills  v.   Shinn, 

138 

5.  A  husband  is  an  improper  party 
to  a  suit  on  a  judgment  obtained 
in  another  state  by  his  wife.  JLeh- 
man  v.  Hauk,  206 

6.  Unless,  however,  the  notice  of  mis- 
joinder which  is  required  by  the 
practice  act  be  given,  such  imper- 
fection cannot  be  taken  advantage 
of  by  demurrer.  lb. 

7.  Petition  for  the  removal  of  a  cause 
into  the  federal  court,  and  bond, 
were  filed.  The  federal  court  de- 
cided that  the  proceedings,  not  be- 
ing in  compliance  with  the  act  of 
congress,  the  cause  was  not  re- 
moved, and  made  an  order  remand- 
ing the  cause  into  the  state  court. 
Held — That  interrogatories  under 
Section  155  of  the  practice  act 
{Rev.,  p.  872,)  served  after  the 
petition  and  bond  were  filed,  and 
before  the  order  of  remand  was 
made,  were  regular.  National 
Union  Bank  of  Dover  v.  Dodge,  316 

i.  Section  155  of  the  practice  act 
allows  interrogatories  to  be  served 
by  either  party,  upon  the  opposite 
party.  If  interrogatories  may  not 
be  served  upon  a  corporation  which 

.  is  a  party  to  the  suit,  to  obtain  dis- 
covery under  this  section,  they 
may  be  served  upon  the  opposite 
party,  who  is  an  individual.       lb. 
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9.  Inferences  of  fact  from  transactions 
of  ambiguous  character,  must  be 
drawn  by  the  jury,  not  by  the 
court.  Conover  v.  Inhabitants  of 
Middletown,  362 

10.  On  a  motion  for  a  new  trial,  the 
verdict  cannot  be  sustained  upon 
debatable  propositions  of  law,  for 
the  tirst  time  started  in  tlie  case. 
Hays  V.  Penna.  B.  M.  Co.,  446 

11.  The  verdict  in  this  case  being 
plainly  against  the  evidence  on 
the  point  on  wliich  the  cause  was 
submitted  to  the  jury,  a  new  trial 
granted.  Jb. 

12.  Names  of  parties  to  a  suit  must 
be  stated  with  certainty.  The 
initials  of  plaintifi'  are  not  suiB- 
cient.    Dittynar  Powder  Co.  v.  Leon, 

540 

13.  Where  separate  actions  are 
brought  by  the  same  plaintiff 
against  the  same  defendant,  on 
several  certificates  of  indebtedness, 
for  the  same  consideration,  matur- 
ing at  the  same  time,  or  all  due 
when  the  suits  are  commenced, 
they  will  be  consolidated  in  one 
suit.  Lee  v.  Township  of  Kearny,  543 

14.  Section  268  of  the  practice  act 
(Rev.,  p.  890,)  is  not  modified  or 
affected  by  Section  277  [Pev.,  p. 
892.)  The  latter  practically  ap- 
plies only  to  actions  in  the  Circuit 
or  Common  Pleas.  Hart  v.  Good- 
man, 573 

See  Costs. 


PEINCIPAL  AND  SURETY. 

The  sureties  of  a  township  collector 
are  responsible  for  the  moneys 
which  are  in  his  official  possession 
or  control  at  the  time  of  the  execu- 
tion of  their  bond,  or  afterwards, 
during  the  current  term,  although 
collected  before  that  date.  Cono- 
ver V.  Inhabitants  of  Middletovm, 

382 

PROMISSOEY  NOTES. 

See  Bills  and  Notes. 


QUO  WARRANTO. 

1.  Qao  warranto,  and  not  mandamus, 
is  the  proper  writ  to  unseat  a 
member  of  council.  Henry  v.  City 
Council  of  Camden,  335 

2.  A  citizen  has  a  standing  as  an  ap- 
plicant for  a  quo  tuarranto,  when 
tlie  office  is  a  public  one.  State,  ex 
rel.  Richards,  v.  Hammer,  435 

3.  Quaere — Whether  the  title  of  the 
applicant  for  the  writ  can  be  set 
up  and  tried  in  the  proceedings,  as 
well  as  the  title  of  the  incumbent. 

lb. 
RAILROADS. 

The  plaintiff  was  riding  in  the  cars, 
by  virtue  of  a  ticket  that  did  not 
give  him  the  right  to  a  discontinu- 
ous passage.  Having  stopped  at 
an  intermediate  point,  and  having 
entered  another  train,  he  claimed 
the  right  to  continue  his  journey 
on  such  ticket,  under  permission 
given  by  a  conductor  of  the  first 
train.  Refusing  to  pay  his  fare, 
lie  was  put  off,  it  appearing  that 
only  train  agents  had  the  power  to 
modify  the  force  of  such  tickets. 
Held,  such  expulsion  was  justifi- 
able, although  at  the  trial,  the 
plaintiff  testified  that  it  was,  in 
point  of  fact,  a  train  agent,  and  not 
a  conductor,  that  had  given  him 
the  privileo;e  claimed.  Petrie  v. 
Penna.  B.  R.  Co.,  449 

See  Taxes,  2,  3,  4,  23,  24,  28. 


REMOVAL  OF  CAUSES. 
(S'ee  Jurisdiction,  1,  2,  3. 


REPLEVIN. 

Goods  sold  by  a  husband  to  his  wife, 
but  not  delivered  to  her,  were 
seized  under  execution  by  the 
creditors  of  tlie  husband.  Held — 
That  replevin  for  such  goods 
would  not  lie  in  favor  of  the  wife. 
Woodruff  V.  Clark  &  Apgar,        198 


RES  ADJUDICATA. 
A  proposition  assumed  or  decided  by 
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the  court  to  be  true,  and  which 
must  be  so  assumed  or  decided  in 
order  to  establish  another  propo- 
sition, wliich  expresses  the  conclu- 
sion of  the  court,  is  as  efiectually 
passed  upon  and  settled,  in  that 
court,  as  tlie  very  matter  directly 
decided.    School  Trustees  v.  Stocker, 

115 

SALARIES. 

1.  The  act  of  1873,  (Pamph.  L.,  p. 
110,  I  1,)  giving  the  judges  of  the 
Court  of  Common  Pleas  of  the 
several  counties  a  j)er  diem  fee  of 
$5,  is  not  applicable  to  the  presi- 
dent or  law  judge  of  Sussex  county, 
who,  by  statute  of  1871,  page  541, 
receives  a  fixed  salary,  bui  to  re- 
ceive no  other  compensation  whatever. 
Anderson  v.  Hill,  351 

2.  The  act  of  March  14th,  1879, 
(Pamph.  L.,  p.  349,)  was  within 
the  power  of  the  legislature  to 
pass,  and  the  law  judges  described 
therein  are  not  entitled  to  any  per 
diem  compensation  since  its  pass- 
age.    Skinner  v.  Collector,  407. 


SALE. 

1.  Delivery  of  possession  under  a 
conditional  contract  of  sale,  which 
stipulates  that  the  goods  shall  re- 
main the  property  of  the  vendor 
until  the  contract  price  be  paid, 
will  not  pass  title  to  the  vendee 
until  the  condition  be  performed. 
Cole  V.  Berry,  308 

2.  A  vendor  who  delivers  the  posses- 
sion of  a  chattel  under  an  execu- 
tory contract  of  sale,  on  condition 
that  the  property  shall  not  pass 
until  payment  of  the  contract  price, 
may  forfeit  his  property  by  con- 
duct which  the  law  regards  as 
fraudulent.  But  where  the  case 
presents  no  other  features  than 
that  the  vendor  has  entered  into  a 
contract  of  sale  on  credit,  and  has 
delivered  the  goods  to  the  vendee, 
upon  an  agreement  that  they  shall 
remain  the  property  of  the  vendor 
until  payment  of  the  purchase 
money  be  made,  the  transaction  is 
not    fraudulent    per    se,    and    the 


property  in  the  goods  will  remain 
in  the  vendor  until  payment  be 
made,  without  being  subject  to 
execution  at  the  suit  of  creditors 
of  the  vendee,  and  the  title  of  the 
vendors  will  be  preferred  to  that 
of  purcJiasers  from  the  vendee.  lb. 

.  Distinction  between  a  vendor's 
right  to  rescind  the  sale  for  fraud, 
and  his  right  to  resume  possession 
under  a  conditional  contract  of 
sale,  where  the  condition  has  not 
been  performed,  stated.  lb. 

.  The  legal  rules  that  apply  to  the 
sale  of  a  non-negotiable  certificate 
of  indebtedness,  issued  by  a  cor- 
poration, are  the  same  that  obtain 
when  a  chattel  is  sold,  and  there 
is,  consequently,  under  ordinary 
circumstances,  a  warranty  implied 
on  sucii   sale.      Wood   v.  Sheldony 

421 

.  The  plaintiff  purchased  of  the  de- 
fendant, through  a  broker,  what 
purported  to  be  a  certificate  of  the 
Citizens'  Gas  Light  Company,  de- 
claring a  scrip  dividend  of  ten  per 
cent,  on  the  amount  of  its  capital 
stock,  with  interest,  payable  at  the 
option  of  the  company.  This  cer- 
tificate was  shown  to  be  spurious, 
and  had  been  declared  void  by  a 
decree  in  cliancery.  Held — The 
plaintiff"  was  entitled  to  recover 
the  money  thus  paid,  from  the 
defendant.  lb, 

.  A  naked  power  to  sell  a  chattel, 
conferred  on  a  person  not  the 
general  agent  of  the  vendor,  does 
not  comprise  an  authority  to  war- 
rant the  quality  of  the  thing  sold 
under  it.     Perrine  v.  Cooley,       623 


SALE  OF  LAND. 
See  Certiorari,  3. 

SCHOOLS. 

1.  The  county  collector  of  each 
county  shall  receive  and  hold  in 
trust  the  state  appropriation  for 
public   schools    belonging    to   his 
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county,  and  pay  the  same  to  thel 
collectors  of  the  several  townships 
and  to  the  city  treasurers  of  the 
cities  of  his  county,  only  on  the 
orders  of  the  county  superintend- 
ents, and  is  responsible  for  these 
moneys  if  otherwise  expended. 
Board  of  Education  v.  Sheridan,  64 

2.  School  taxes  are  to  be  levied  and 
applied  for  the  fiscal  year  begin- 
ning September  1st  succeeding  the 
assessment,  and  not  for  the  pre- 
ceding year.  lb. 

3.  A  mandamus  will  be  allowed  for 
the  payment  of  the  county  super-i 
intendent's  order  for  the  state 
appropriation  for  public  schools, 
where  the  moneys  have  been  &[)-, 
plied  for  scliool  purposes  in  the 
preceding  year,  beginning  Janu-: 
ary  1st.  Ib^ 

4.  Under  Section  84  of  the  act  "  to 
establish  a  system  of  public  in- 
struction," it  is  the  duty  of  tiie 
township  collector  to  hold  in  trust 
all  school  moneys  belonging  to  the 
township,  or  the  school  districts 
therein,  whetlier  received  from  the 
state  appropriation,  from  township 
or  district  taxes,  or  from  other 
sources,  and  to  pay  out  the  same 
on  the  order  of  the  district  clerk, 
and  on  the  Order  of  the  township 
committee  to  pay  over  the  balance 
of  the  school  fund  remaining  in 
his  hands,  to  his  successor.  Held — 
That  a  mandamus  will  lie  to  com- 
pel the  payment  of  such  balance, 
on  the  order  of  the  township  com- 
mittee, such  payment  being  a  duty 
thrown  upon  the  collector  by  the 
statute,  as  an  incident  to  his  office. 
State,  ex  rel.  Meinzer,  v.  Disbrow,  141 


SCHOOL  TRUSTEES. 

That  the  trustees  of  a  school  dis- 
trict, in  their  corporate  capac- 
ity, are  not  liable  to  be  sued  in  a 
justice's  court,  must  be  regarded 
as  settled,  in  this  court,  by  the  case 
of  Townsend  v.  Trustees,  &c.,  12 
Vroom  312.  School  Trustees  v. 
Stockier,  115 


SECONDARY  EVIDENCE. 

See  EviDENCK,  3-9. 

SET-OFF. 

1.  The  right  to  set  off'  one  judgment 
against  another,  or,  more  properly, 
to  pay  and  satisfy  one  judgment 
by  another,  where  the  person  hold- 
ing the  one  judgment  is  liable 
under  the  other,  has  often  been 
exercised  to  prevent  circuity  of 
action,  and  to  so  control  the  judg- 
ment and  process  of  the  court  as 
to  do  justice  between  the  parties. 
3IcAdams  v.  Randolph,  332 

2.  Where  a  judgment  has  been  bona 
fide  transferred,  the  defendant  can- 
not, by  a  subsequent  assignment 
to  him  of  a  judgment  obtained 
against  the  plaintiff"  by  a  third 
person,  obtain  a  riglit  to  such  set- 
off", lb. 

SETTLEMENT. 

See  Poor. 

SHERIFF. 

Where  the  sheriff  has  sold  goods 
under  levy  and  execution,  and  de- 
livered them  to  the  purchaser,  on 
his  promise  to  pay,  the  court  will 
rule  him,  on  motion,  to  pay  the 
amount  of  the  bid,  less  costs  and 
expenses,  to  the  plaintiff",  as  if  he 
had  received  the  money,  and  the 
plaintiff  need  not  proceed  by  action 
or  amercement.    I}isston  v.  Strauck, 

546 

See  Criminal  Procedure,  1,  2. 

STATUTES. 

1.  When  a  statute  is  drafted  in  clear 
and  unambiguous  language,  and 
the  literal  meaning  of  the  language 
leads  to  no  absurd  result,  and  is 
not  repugnant  to  other  parts  of  the 
statute  or  to  other  acts  in  -pari  ma- 
teria, such  literal  meaning  should 
be  accorded  to  the  act  in  its  expo- 
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sition.       Water 
Brewster, 


Commissioners    v. ji Elections, 

125  Itev.,  p.  355, 


2.  A  statute  which  repeals  an  act 
limiting  the  time  within  which 
crimes  shall  be  proscribed,  is  not 
an  ex  post  facto  law,  within  the 
meaning  of  the  federal  or  state 
constitution.     State  v.  Moore,     208 

3.  Explicit  words  of  exclusion  from 
other  benefit,  in  a  special  statute, 
should  be  changed  by  a  law 
equally  explicit,  or  by  necessary 
implication.     Anderson  v.  Hilt,  351 

4.  The  leading  subject  of  a  statute 
should  be  fairly  expressed  in  the 
title,  but  the  means  or  instruments 
by  which  the  general  purpose  is  to 
be  attained,  or  matters  merely  in- 
cidental to  it,  are  not  a  necessary 
part  of  the  title.  Onderdonk  v. 
Plainfield,  480 

See  Constitution. 


STATUTES  OF  NEW  JERSEY. 
(PUBLIC.) 

Attachment, 

Bev.,  p.  54,  ?  62,  542 

Bridges, 

Bev.,p.U,U\,2,  271 

Conveyances, 

Bev.,  p.  167,  §  77,  8 

Corporations, 

Bev.,  p.  96,  I  105,  359 

F.  L.,  1878,  §  61,  358,  636 

Crimes, 

Bev.,  p.  237,  U  60,  61  156 

Bev.,  p.  264,  ?  206,  192 

Criminal  Procedure, 

Bev.,  p.  284,  ?  89,  275 

Disorderly  Persons, 

Bev.,  p.  305,  §  5,  413 

Distress, 

Bev.,  p.  310,  ?  10,  348 

District  Courts, 

Bev.,  p.  1301,^2,  52 

iJev.,  p.  1332,  i  181,  378 

P.  i.,  1878,  p.  94,  52 


Evidence, 

Bev.  L.,  p.  437, 
J2.  ^.,p.  961,  §6, 
Bev.,  p.  382,  §  25, 
Bev.,  p.  383,  |  29, 
Bev.,  p.  387,  |  52, 

Executions, 

Bee.,  p.  391,  I  9, 


Bev.,  p.  39 

P.  L.,  1878,  p.  lois, 

P.  L.,  1879,  p.  392, 

Fisheries, 

Bev.,  p.  426, 
Bev.,  p.  433,  §  3, 

Game  and  Game  Fish, 
Bev.,  p.  456, 
Bev.,  p.  1340, 

Guardians, 

Nix.  Dig.,  371,  §  2, 

Gunpowder, 
Bev.,  p.  466, 

Inns  and  Taverns, 
Bev.,  p.  493,  ^  50, 

Justices'  Courts, 


336 


460 
460 
460 
460 
523 


79 
80 
80 


842 
342 


195,  346 
388 


17 


192 


156 


Bev., 

p.  544, 

?25, 

565 

Bev. 

p.  550, 

U  59,  60, 

381 

Bev., 

p.  556, 

§95, 

62 

Bev. 

p.  557, 

1103, 

63 

Bev., 

p.  559, 

U12, 

63,  399 

Bev., 

p.  564, 

a  137, 

392,  396 

Nix. 

Dig.  739,  746, 

400 

P.L 

.,  1879, 

p.  115, 

485 

Legal  Holidays, 

Bev. 

p.  81, 

133 

Limitation  of  Actions, 

P.L 

.,  1879, 

p.  183. 

227 

Married  Women 

J 

Bev., 

p.  636 

200 

Meadows 

J 

Bev. 

p.  662, 

653 

Bev., 

p.  667, 

554 

Mechanics'  Lien 

> 

Bev. 

p.  669, 

?8, 

175 
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Mortgages, 

Rev.,  p.  709,  ?  39. 

Municipal  Corporations, 
Rev.,  p.  1357,  ?  6, 
P.  L.,  1877,  p.  222, 
P.  L.,  1878,  p.  161, 
P.  i.,  1880,  p.  258, 

Poor, 

i^/m.  Di(j.,  p.  525, 


Practice, 

Pet;.,  p.  852, 
Pet).,  p.  853, 
Rev.,  p.  854, 
Pey.,  p.  867, 
Rev.,  p.  872, 
Pet;.,  p.  873, 
Peu,  p.  888, 
Rev.,  p.  892, 
^ix.  i)tsr.,  p. 


128, 

§37, 

§38, 

U21, 

^  155, 

^259, 

§  254, 

§  268,  277, 

745, 


Koads, 

Rev.,  p.  998,  §  13, 

Salaries, 

Rev.,  p.  1038,  §  7, 

Pet;.,  p.  1380, 

P.  L.,  1879,  p.  349, 

Sales  of  Land, 

Rev.,  p.  1045,  §  15, 


309 


628 
498 
497 
486 


495 


70,  541 
207 
22 
544 
317 
323 
389 
573 
574 


621 


353 

351 

355,  408 


356 


Schools, 

,  1083,  §  77 
„.  1083,  "  "" 
Rev.',  p.  1084, 


Pet;.,p.  1083,  |77, 

Pet;.,  p.  1083,  §  78, 
Pet;.,  p.  1084,  §  84, 

Slaves, 

Elm.  Dig.,  p.  525, 

Taxes, 

P.  i.,  1854,  p. 
Bey.,  p.  1144,  i 
Pet;.,  p.  1145,  ( 
Pet;.,  p.  1148,  ^ 
Pet'.,  p.  1149,  > 
Rev.,  p.  1150, 
Pet;.,  p.  1152, 


66 

69 

142 


495 


99 
43 


499 
498 

498 


261 


Pet;.,  p. 
Rev.,  p. 
Rev.,  p. 
Rev.,  p. 
Rev.,  p. 
Rev.,  p. 
Rev ,  p. 
Rev.,  p. 


1155, 
1156, 
1159, 
1160, 
1161, 
1163, 
1165, 
1166, 


297,  §  6, 

;25, 
§33, 

U  47,  48,  50, 
§56, 
§61, 
§65, 

§71, 
§74, 
§83, 
§90, 

§g  97,98,137,571 

§  114,  76,  417 

§  122,  417 

463 


106 

339 

529 

77l 

626 

110 

105, 107, 

112,  113 

115 

358 

83,  339 

163 


,         Rev.,  p.  1167,  §  134, 

I         Rev.,  p.  1172, 

Townships, 

Rec,  p.  1190, 
Rev.,  p.  1206, 
P.  L.,  1878,  p.  247, 

Vice  and  Immorality, 
Pet;.,  p.  1229,  §  7. 

TAXES. 


1.  If  a  party  assessed  for  taxes  has 
notice  and  opportunity  to  make  his 
appeal  and  proofs  before  the  com- 
misciioners  of  appeal,  and  fails 
to  attend  and  produce  his  proofs 
of  error  in  the  assessment,  he  will 
be  refused  relief  on  certiorari. 
State,  Hall,  pros.,  v.  Snediker,      76 

2.  The  charter  of  the  prosecutors 
provides  for  the  payment  by  the 
company  of  a  state  tax,  and  con- 
tains a  proviso  "  that  no  other  tax 
or  impost  shall  be  levied  or  as- 
sessed upon  said  company."  Held-— 

1.  That  the  word  "  assessed "  in 
the  proviso  cannot  have  the  force 
and  meaning  of  describing  special 
levies  for  public  improvements, 
but  is  used  merely  to  describe  the 
act  of  levying  the  tax  or  impost. 

2.  That  the  company  is  not,  by  the 
proviso,  exempt  from  assessments 
for  local  improvements.  State, 
Midland  P.  P.  Co.,  pros.,  v.  Jersey^ 
City,  97 

3.  The  effect  of  Section  9  of  the  act 
of  1873  for  the  taxation  of  rail- 
roads, is  to  subject  the  property  of 
all  railroad  corporations  of  a  char- 
acter to  be  benefited  by  local  im- 
provements to  special  assessment 
for  the  costs  of  such  improvements, 
when  the  public  work  benefits  the 
property  in  the  uses  to  which  it  is 
applied.  I^- 

4.  When  property  is  legally  subject 
to  assessment,  and  the  proceedings 
of  the  commissioners  are  regular, 
the  report  is  conclusive,  in  the 
absence  of  other  proof,  of  the  fact 
of  benefit  actually  received,  and  of 
its  amount  and  value.  lb. 
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5.  Two  farms,  owned  by  T.,  were 
divided  by  the  township  line  be- 
tween M.  and  S.,  so  as  to  leave  in 
S.  a  dwelling-honse  and  one-acre 
lot  belonging  to  No.  1,  and  a 
dwelling-house  and  fifteen  acres 
belonging  to  No.  2.  The  residue 
of  both  farms  lay  in  M.,  where  T. 
lived  and  cultivated  No.  1,  includ- 
ing the  one-acre  lot  in  S.,  the 
dwelling-house  being  occupied  by 
a  tenant  who  had  no  connection 
with  the  farm.  State,  Taliman, 
pros.,  v.  Brilton,  103 

6.  No.  2,  with  the  exception  of  the 
woodland  and  some  acres  ofrye  in 
M.,  was  leased  for  a  money  rent  to 
a  tenant  who  lived  in  the  dwelling- 
house  in  S.  Assessment  against 
T.  in  S.  for  the  house  and  lot,  part 
of  No.  1,  and  for  the  whole  of  No. 
2,  sustained  as  to  the  dwelling- 
house  belonging  to  No.  1,  and  so 
much  of  No.  2,  on  both  sides  of 
the  line,  as  was  occupied  by  the 
tenant ;  and  set  aside  as  to  the  one- 
acre  lot,  the  woodland,  and  the 
rye.  lb. 

7.  The  plain  import  of  the  sixth  sec- 
tion of  the  act  of  1866,  {Rev.,  p. 
1152,)  is  that,  where  a  farm  is 
divided  by  a  township  line,  and  is 
occupied  by  a  tenant  lesiding  in 
one  of  the  townships,  while  the 
owner  resides  in  tiie  other,  the 
entire  farm  must  be  assessed  in  the 
township  where  the  tenant  and 
occupant  resides,  and  may  be  as- 
sessed there,  either  to  the  tenant 
or  the  owner,  at  the  discretion  of 
the  assessor.  lb. 

8.  No  money  having  been  ordered  by 
the  town  meeting  to  be  raised  for 
any  township  purpose,  an  assess- 
ment of  $20.34  against  the  prose- 
cutor, under  the  head  of  "  town- 
ship," was  sustained,  on  the  ground 
that  it  was  intended  to  represent, 
and  did  not  exceed,  the  prose- 
cutor's share  of  the  ten  per  centum 
addition  authorized  by  the  statute. 
Rev.,  p.  1150,  pi.  61,  I  2.  State, 
Wharton,  pros.,  v.  Abbott,  109 

9.  The  burden  is  upon  the  prosecutor 
to  show,  by  some  preponderance  of 


proof,  that   the  assessment  is   too 
high.  lb. 

10.  A  tract  of  between  three  thousand 
and  four  thousand  acres  of  wood- 
land, lying  in  one  township,  and 
forming  part  of  the  Weymouth 
estate,  upon  whicli  the  prosecutors 
resided,  in  another  township,  held 
to  be,  for  the  purposes  of  taxation, 
unoccupied  land,  and  assessable  to 
the  prosecutors  in  the  township 
where  it  was  located.  State,  Col- 
well,  pros.,  v.  Abbott,  111 

11.  Unless  there  is  such  an  occupa- 
tion or  possession  of  land  as  will 
enable  the  tenant  or  possessor, 
without  the  aid  of  a  paper  title,  to 
maintain  an  action  for  trespass 
upon  it,  such  land  cannot  be  said 
to  be  occupied,  in  the  sense  of  Sec- 
tion 6  of  the  tax  law  of  1866. 
Rev.,  p.  1152.  lb. 

12.  The  general  policy  of  our  law 
with  respect  to  the  taxation  of  real 
estate  is  expressed  in  the  provision 
that  all  lands  shall  be  assessed  in 
tlie  township,  &c.,  in  which  they 
are  situate.  The  single  exception 
is  in  the  case  of  occupied  land 
divided  by  a  township,  ward  or 
county  line.  The  property  to  be 
assessed,  whatever  may  be  its  char- 
acter, whether  a  cultivated  farm  or 
a  tract  of  wild  land,  is  to  be  taken 
and  valued  in  the  actual  condition 
in  which  the  owner  holds  it.       76. 

13.  If  held  as  a  farm  or  as  an  entire 
tract,  the  question  is  not,  what 
would  this  or  that  part  of  it  sell 
for  if  separated  from  the  rest,  but 
what  would  the  propertv  as  it  is — 
as  the  owner  actually  liolds  it  in 
that  taxhig  district — sell  for  at  a 
fair  private  sale  ?  lb. 

14.  The  act  of  March  26th,  1852, 
entitled  "  An  act  regulating  pro- 
ceedings of  courts  in  cases  of  erro- 
neous taxation,"  (Rev.,  p.  1172,)  is 
not  repealed  by  the  thirty-second 
section  of  the  general  tax  law,  ap- 
proved April  11th,  1866.  Rev.,  p. 
1160,  ?  90.  State,  Harned,  pros.,  v. 
Manning,  163 
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15.  A  mandamus  will  be  allowed  to, 
compel  townships  to  pay  state  and! 
county  taxes  out  of  the  first  tax' 
moneys  collected  ;  and  if  the  mon-l 
eys  collected  for  such  taxes  are 
squandered,  wasted,  or  misapplied, 
by  lending  to  others,  then  tlie 
township  shall  be  liable  to  make 
good  such  deficiency  or  loss,  by 
adding  the  same  to  the  quota  of 
such  township,  in  the  next  assess- 
ment. Veghte  v.  Township  of  Ber- 
TMrds,  338 

16.  Lands  on  tide-waters  below  high- 
water  mark,  and  entirely  separate 
from  fast  land,  the  title  being  in 
the  state,  cannot  be  assessed  for 
taxes.  State,  Winants,  pros.,  v.  Jersey 
Oity,  349 

17.  The  supplement  of  March  7th, 
1878,  to  the  act  concerning  cor- 
porations, which  provides  "  that 
all  the  real  and  personal  estate  of 
every  corporation  incorporated  by 
any  act  of  the  legislature,  or  by 
the  filing  of  a  certificate,  or  other- 
wise, under  any  general  law  of  the 
state,  shall  be  taxed  the  same  as 
the  real  and  personal  estate  of  an 
individual,  provided  that  the  sec- 
tion shall  not  apply  to  railway, 
turnpike,  insurance,  canal,  or  bank- 
ing corporations,  or  to  savings 
banks,"  is  a  general  law  within  the 
meaning  of  *\  12,  |  7,  Art.  IV.,  of 
the  amended  constitution.  State, 
Trenton  Iron  Co.,  pros.,  v.  Yard,  357 

18.  Corporations  embraced  within  its 
provisions  are  taxable  as  therein 
provided.  lb. 

19.  An  assessment  made  as  follows: 
"  E.  E.  N.  Land,  fifty  acres,  in  the 
township  of  Woodbridge,"  taken 
in  connection  with  the  proof  that 
E.  E.  N.  owns  no  other  land  in 
said  road  district,  is  a  sufficient 
description  to  subject  the  said  land 
to  a  sale  for  the  tax  assessed  upon' 
it.  State,  Allen,  pros.,  v.  Wood-< 
bridge,  401  j 

20.  Construction  of  the  special  act' 
for  the  township  of  Woodbridge, 
relative  to  the  collection  of  taxes. 
Famph.  L.  1873,  p.  758.  /6.! 


21.  A  description  of  real  estate  on  a 
tax  assessor's  duplicate,  describing 
lands  which  have  no  fences  or 
divisions  upon  the  ground,  but 
which  are  laid  out,  upon  a  map 
filed  in  the  county  clerk's  office, 
and  generally  known,  into  lots  or 
farms  designated  by  numbers,  by 
the  numbers  is  sufficient.  State, 
Ilarned,  pros.,  v.  Manning,  12  Vroom 
275,  followed.  State,  Egg  Harbor 
H.  &  V.  Co.,  pros.,  V.  Galloway  Twp., 

415 

22.  If  no  certificate  or  declaration  of 
sale  is  brought  up,  the  advertise- 
ment and  proceedings  concerning 
the  sale  cannot  be  considered  by 
the  court.  76. 

23.  The  railroads  with  respect  to 
which  the  taxation  provided  for 
by  the  railroad  taxation  acts  of 
1873  and  1876  {Rev.,  pp.  1166- 
1168,)  is  imposed,  are  such  as  were 
constructed  by  corporations  of  this 
state — domestic  corporations  hold- 
ing their  corporate  franchises 
under  charters  granted  by  the  leg- 
islature of  this  state.  State,  Lehigh 
Valley  B.  R.  Co.,  pros  .  v.  Mutchler, 

461 

24.  The  Lehigh  Valley  Kailroad 
Company  was  incorporated  by  the 
legislature  of  Pennsylvania,  for 
the  purpose  of  constructing  a  rail- 
road in  that  state.  To  enable  the 
company  to  reach  the  sea-board  by 
means  of  connection  with  railroads 
in  New  Jersey,  the  legislature  of 
Pennsylvania  gave  it  the  power  to 
construct  a  bridge  across  the  Dela- 
ware river,  provided  that  a  con- 
current law,  to  the  same  effect, 
should  be  passed  by  the  legislature 
of  New  Jersey.  By  the  treaty 
between  the  two  states,  of  1783, 
[Rev.,  p.  1181,)  the  consent  of  both 
states  is  necessary  to  authorize  the 
erection  of  a  bridge  over  the  Dela- 
ware. The  legislature  of  New 
Jersey  passed  a  concurring  act, 
authorizing  the  erection  of  the 
bridge.  Held — That  the  company 
did  not  thereby  become  a,  railroad 
company,  within  the  meaning  of 
the  railroad  taxation  acts  ;  that  it 
was  not  taxable  in  the  manner 
provided   for   in    those    acts,   nor 
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entitled  to  the  exemption  from 
taxation  therein  created,  and  that 
it  was  taxable  on  so  much  of  its 
bridge  as  is  in  the  State  of  New 
Jersey,  under  the  general  tax  law 
of  the  state.  lb. 

25.  The  act  entitled  "  An  act  to, 
authorize  towns  to  levy  taxes  for| 
the  payment  of  legal  corporate 
obligations  and  debts  heretofore 
incurred,"  approved  March  20th, 
1878,  [Pamph.  L.,  p.  161,)  does 
not  apply  to  townships.  Banta  v. 
Richards,  497 

26.  The  inhabitants  of  a  township 
cannot,  by  their  approval,  at  an 
annual  meeting,  validate  an  un- 
authorized assessment  of  taxes 
levied  in  a  previous  year.  lb. 

27.  Writs  of  c^-rliorari  allowed  in 
1880,  to  bring  up  assessments  made 
in  1873,  1874  and  1875,  dismissed 
for  laches.  State,  United  N.  J.  It. 
It ,  <fcc.,  Co  ,  pros.,  v.  Bininger,  528 

28.  Later  assessments  against  the 
United  Railroad  and  Canal  Com- 
panies vacated,  because  the  pos- 
session of  the  land  assessed  was 
appropriate  to  the  enjoyment  of 
the  company's  franchise.  76. 

29.  The  statute  directing  the  payment 
of  state  and  county  taxes  out  of  the 
first  moneys  collected,  construed 
not  to  compel  payment  out  of 
moneys  assessed  in  subsequent 
years,  for  special  purposes.  Free- 
holders of  Ocean  v.  Township  of 
Lacey,  536 

30.  The  property  of  loan  and  build- 
ing associations  is  assessable  under 
the  supplement  to  the  act  concern- 
ing corporations,  approved  March 
7th,  1878,  like  that  of  individuals, 
at  its  full  and  actual  value.  State, 
W.  B.  &  L.  Ass'n,  pros. ,  v.  Horn- 
bakei',  635 

31.  An  assessment  of  the  property  of 
such  a  corporation  was  made,  based 
upon  the  annual  report  of  the  com- 
pany, exhibiting  its  financial  con- 
dition,  from   which  the   personal 


estate  appeared  to  be  $120,787.51, 
after  deducting  the  value  of  the 
real  estate,  no  statement  of  the 
taxable  property  having  been  fur- 
nished to  the  assessor,  as  required 
by  law.  Held — That  the  corpora- 
tion was  properly  assessed  for  the 
bonds,  mortgages  and  notes  held 
by  it,  for  the  sums  named  in  them, 
and  as  aggregated  in  the  report  of 
the  secreiarv.  lb. 

32.  Tiie  corporation  having  failed  to 
exhibit,  clearly  and  accurately,  to 
the  assessor  or  to  the  commission- 
ers of  appeals,  the  true  particulars 
of  its  property  subjet,  to  taxation, 
is  not  entitled  to  relief  in  this 
court.  Stale,  Cosset,  pros.,  v.  Rei- 
menschneider,  10  Vroom  625,  ap- 
proved. Jb. 

See  Municipal  Corporations, 
38,  39. 


TAX  WARRANTS. 

The  only  instance  where  a  justice, 
other  than  the  one  who  issues  an 
original  tax  warrant,  can  issue  an 
alias,  is  when  a  request  is  made  for 
the  issuing  of  the  second  writ  by 
the  township  committee.  State, 
Midland  Terminal  Ferry  Co.,  pros,, 
v.  Dobbs,  136 


TRIAL  BY  JURY. 

^Sise  Municipal  Corporations, 
41,  43. 


TURNPIKES. 

The  character  of  a  turnpike  or  plank 
road,  as  a  street,  when  so  used  by 
the  citizens  of  a  city  within  which 
it  lies,  cannot  be  questioned  by  any 
persons  except  the  owners  of  the 

I  franchise.  State,  Simmons,  pros.,  v. 
Passaic,  524 


VARIANCE. 
See  Justices'  Courts.  9. 
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VICE  AND  IMMOKALITY. 

1.  Under  the  act  for  the  suppression 
of  vice  and  immorality  there  is  no 
distinction  between  a  proceeding 
taken  on  the  view  of  a  magistrate 
and  one  founded  in  the  usual 
course  on  a  complaint,  with  respect 
to  the  time  limited  for  a  prose- 
cution.    McEntie  v.  Sandfard,   261 

2.  The  only  difference  between  the 
procedures  consists  in  the  modes 
of  proof.  lb. 

WAIVER. 

See  Justices'  Courts,  9. 

WAERANTY. 

See  Sale,  4,  5,  6. 

WILL. 


1.  By  a  will  made  November  15th, 


1866,  the  testatrix  devised  all  her 
estate  to  her  husband,  in  fee.  In 
January,  1876,  she  and  her  hus- 
band being  about  to  travel  abroad, 
she  made  a  will,  beginning  with 
the  words,  "  In  case  of  anything 
happening  us,  I  would  wish,"  &c., 
and  devising  her  estate  to  her  sis- 
ter. Held — That  the  second  "will 
was  contingent ;  that  the  contin- 
gency provided  for  was  not  the 
death  of  her  husband  before  her- 
self, nor  the  death  of  both  by  the 
same  accident,  but  was  the  death 
o<"  both  while  upon  their  travels. 
Cowley  V.  Knapp,  297 

2.  In  construing  a  wUl,  it  will  be 
concluded  that  the  testator  con- 
templated and  made  provision  for 

I  a  lapse  only  when  there  is  a  clear 
intimation  to  that  effect.  lb. 


3.  An   instrument  in  the  form 
1    letter  held  to  be  a  valid  will. 


of  a 
lb. 
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